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IN  -    -".    - 


THE  SUPREME  COURT 


oy 


NEW   SOUTH  WALES, 

AT  LAW,  IN  THE  FIRST  TERM,  1882. 


In  the  matter  of  Mabt  Loftus. 

A  WRIT  of  Certiorari  had  issued  in  yacation  to  the 
Coroner  for  the  district  and  city  of  Sydney,  to  ^P'^  ^»  ^*- 

bring  up  a  certain  inquisition  touching  the  death  of  Aninqolsition^ 
one  Mary  Loftua,  deceased.  ESTa^t  the 

The  inquisition,  as  returned,  was  as  follows : —  City  Coroner's 

VT         c«  ixr  J        -^  Offioe«  on  the 

New  South  Wales,  to  loit :  body  of  a  per- 

An  inqui^tion  indented,  taken  before  our  Sovereign  •?«*  **  ^^f**  "^^ 
Lady  the  Queen  at  the  City  Coroner's  Office,  Hyde  dead,"  andnot 
Park,  in  the  city  of  Sydney,  the  11th  and  12th  days g^'P^'^*^?!^ 
of  December,  and  in  the  twenty-fifth  year  of  the  corporis  Im 
reign  of  our  Sovereign  Lady  Victoria,  by  the  Grrace^^^^j^j^g^^i. 
of  God,  of  the  United  Kingdom  of  Great  Britain  and  ">g  tha,t  the 
Ireland,  Queen,  Defender  of  the   Faith,  and  in  the  uberately  put 

year  of   our   Lord,    1861,   before    John    S.    Parker,^^  ^^  .^^^^ 
^  ,       .  own  existence 

Coroner  for  the  district  and  city  of  Sydney,  touching  by  throwing 
the  death  of  a  woman  named  Mary  Lofttts,  aged  56  r^j^^S^Jii* 

ing  from  a 
height  of  abont  thirty  feet,  and  we,  therefore,  pronounce  her  guilty  of  '^/do-de-m" 
hela  to  be  bad  in  substance.     Quoart^  whether  an  inquisition  can  be  taken  before 
lets  than  twelve  jurors  in  other  than  thinly  populated  districts.    Semblef  an 
inquisition  must  be  written  on  parchment. 

A 


I  SUPREME  COURT  REPORTS. 

1862.        yeari^j^  then  and  there  lying  dead  upon  oath  of  (setting 
In  the  Matter  otjjb  the  names  of  seven  jurors)  good  and  lawful  men  of 
LoiTua.    .  th^  said  colony,  duly  chosen,  and  who,  being  then  and 
•,  there   sworn,  and  charged  to  inquire  for  our  said 
Sovereign  Lady  the  Queen,  when,  how,  and  by  what 
.^'^.  .*'     means  the  said  deceased  came  by  her  death,  do,  upon 
oath,  say.  We  find  that  the  deceased  Mary  Loftus,  aged 
*  •. '  56  years,  deliberately  put  an  end  to  her  own  existence 

by  throwing  herself  from  a  rock,  and  falling,  from  a 
height  of  about  thirty  feet,  on  10th  day  of  December, 
1861,  and  we,  therefore,  pronounce  her  guilty  of /eZo- 
de-se.  In  witness  whereof,  as  well  as  the  said  Coroner,  as 
the  jurors  aforesaid,  have  to  this  inquest  set  and  sub- 
scribed their  hands  and  seals,  this  day  and  year  first 
above  written.  (Here  followed  the  names  and  seals  of 
the  Coroner  and  seven  jurors.)  The  depositions  at  the 
inquisition  were  then  annexed. 

On  the  return  of  this  inquisition,  Stephen,  C.  J.,  re- 
ferred the  matter  to  the  full  Court. 

Broadhurst,  Q.C.,  who  appeared  for  the  Right 
Reverend  the  Bishop  of  Sydney,  now  {April  7)  moved 
that  the  return  be  read. 

The  return  having  been  read,  he  then  moved  that  the 
inquisition  be  quashed  on  the  following  grounds.  First : 
The  evidence  shows  that  the  verdict  was  wrong.  In  the 
case  of  In  re  Culley,  (a)  the  Court  set  aside  a  Coroner's 
inquisition  for  defects  apparent  on  the  face  of  it.  The  in- 
quisition stated,  ''And  the  jurors  aforesaid  upon  their 
oathsdo  say,thatwefindaverdictof  justifiable  homicide, 
from  no  riot  act,  or  any  proclamation  ordering  the  people 
to  disperse  being  read;  andweconsiderthatgovemment 
did  not  take  proper  measures  to  prevent  the  meeting, 
and  that  the  conduct  of  the  police  was  brutal,  ferocious 
and  unprovoked  by  the  people;  and  we  hope  that 
govemmentwill  take  such  steps  in  future  as  will  prevent 
.  the  occurrence  of  such  disgraceful  scenes.''  This  was 
held  to  be  a  nullity  on  the  ground  that  there  was  no 

(a)  5  B.  &  Ad.  230. 
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pretence  for  sayings  on  ihe  facts  founds  that  it  was  ^^^' 
justifiable  homicide.  [Stephen,  C.  J.  In  that  case  In  the  Matter 
there  was  a  wrong  conclusion  of  law  drawn  from  Loftus. 
the  facts.  The  jury  gave  reasons  for  their  verdict ; 
which  reasons  were  insufficient.]  The  second  objection 
to  the  inquisition  is  that  it  does  not  purport  to  have 
been  taken  super  msutr^  corporvf.  There  is  nothing  to 
show  that  either  the  Coroner  or  the  jury  saw  the  body 
of  the  deceased.  There  is  an  allegation  that  it  was 
'^  then  and  there  lying  dead  ;'*  but  that  assertion  would 
be  justified  if  the  dead  body  were  lying  in  the  Coroner^s 
office^  or  in  a  room  into  which  the  jury  did  not  go. 
In  Rex  V.  Ferra/ndy  (a)  it  appeared  that  the  jury  had 
been  summoned  and  sworn  super  visum  corporis  by 
a  clerk,  who  attended  in  the  Coroner's  absence; — 
that  the  inquest  was  adjourned  for  a  few  days,  and 
that  the  body  was  in  •  the  meantime  buried ; — that  on 
the  Coroner's  attending  in  person,  the  jury  were 
resworn,  but  not  super  visum  corporis ; — and  that  whilst 
the  inquest  was  proceeding  the  Coroner,  without  being 
accompanied  by  the  jury,  caused  the  body  to  be  dis* 
interred,  and  took  a  view  of  it.  Abbott,  C.  J.,  in 
giving  judgment,  said,  "  It  is  laid  down  by  Lord  Hale 
that  'when  it  happens  that  any  person  comes  to  an 
unnatural  death,  the  township  shall  give  notice  thereof 
to  the  Coroner,  otherwise,  if  the  body  be  interred 
before  he  come,  the  township  shall  be  amerced.  And 
it  appears,  that  when  this  notice  is  given  to  the 
Coroner,  his  duty  is  to  issue  a  precept  to  the  constable 
to  return  a  competent  number  of  good  and  lawful  men 
to  appear  before  him,  to  make  an  inquisition.  When 
they  appear,  they  are  to  be  sworn  and  charged  by  the 
Coroner  to  enquire  upon  the  view  of  the  body  how  the 
party  came  by  his  death."  It  is  said  by  Hawkins,  (2 
Hawk,  c.  9,  s.  23),  that  the  Coroner  "  can  take  inquisi- 
tion of  death  only  upon  view  of  the  body,  and  not  other- 
wise.'' And  Holroyd,  J.  says,  '^  That  a  Coroner  has  no 
manner  of  power  to  take  an  inquisition  of  death  without 

(a)  3  B.  &  Aid.  260. 
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1862.  a  view  of  the  body,  and  that  any  such  inquest  taken 
In  the  Matter  by  him  without  such  view  is  merely  void.  Unless  it  be 
LoTOTs.  *^  inquest  »wper  visum  €orpori»y  it  is  wholly  an  extra- 
judicial proceeding."  Another  objection  to  the  inqui- 
sition is,  that  there  were  only  seven  jurors ;  whereas 
there  ought  to  be  twelve  jurors,  Lambert  v.  Taylor. 
(a)  By  s.  84  of  11  Vic,  No.  20,  it  is  provided  that  in 
thinly  populated  districts  the  Coroner  may  swear  a  jury 
of  any  number  not  less  than  five,  and  the  verdict  of 
such  jury  shall  be  as  valid  and  effectual  in  law  as  if  the 
accustomed  number  were  impanelled  and  sworn.  But 
the  provisions  of  this  section  are  limited  to  thinly 
'populated  districts,  and  this  inquest  was  in  Sydney. 
Another  objection  is,  that  the  inquest  is  not  written  on 
parchment,  Reg.  v.  Whalley,  {b)  And  lastly,  it  does  not 
state  that  the  deceased  killed  herself  '^  feloniously." 
It  states  that  ^*  she  deliberately  put  an  end  to  her  own 
existence  by  throwing  herself  from  a  rock  and  falling 
from  a  height  of  about  thirty  feet,  and  we  therefore 
pronounce  her  guilty  oifelo-de-se,'*  Patch,  the  athlete, 
was  accustomed  to  exhibit  himself  hanging  by  a  rope, 
which  was  fastened  round  his  neck;  this  exhibition 
was  continued  for  some  time  without  injury  to  the 
gymnast.  Patch,  at  last,  by  some  negligence,  accident, 
or  want  of  presence  of  mind,  actually  died — ^being 
found  dead,  hanged  by  the  neck,  after  one  of  these 
exhibitions.  In  that  case  he  deliberately,  but  certainly 
not  feloniously,  caused  his  own  death.  [  Wise,  J.  Is 
not  the  finding  of  Ahe  jury  an  improper  deduction  from 
the  facts  previously  stated,  and  therefore  within  In  re 
Culley  ?]  Yes ;  or  it  might  have  been  to  avoid  a  real 
or  imaginary  danger.  For  all  these  reasons  the  inquest 
should  be  quashed.  {^Stephen,  C.  J. — ^Have  you  given 
notice  of  this  application  to  the  Crown  ?]  {Broadhurat. 
No.) 

Stephen,  C.  J. — The  Crown  ought  to  have  notice, 
because  it  has  an  interest  in  the  property  of  the 
deceased. 

(o)  4  B.  &  Cr.  138.       (6)  7  D.  &  L.  317 ;  19  L.  J.  Q.  B.  14. 
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Sabseqnently  (April  11),  the  Attorney  Greneral  ap»  ^^^ 
peared  to  support  the  inquiBition.  In  Lambert  v.  Tay^  In  th«  Matter 
lor,  (a)  it  is  8tated  in  the  argument  ^' there  is  no  authority  Loftus. 
to  show  that  twelve  are  requisite.  By  the  Statute 
4  Bdw.  I.,  the  Coroner  is  to  go  to  the  place  where 
any  is  slain,  and  to  command  four,  five,  or  six  of 
the  next  town  to  come  before  him,  and  inquire  of  the 
particulars  therein  mentioned ;  and  in  Finch's  Law, 
b.  4,  c.  24,  p.  323,  it  is  laid  down  that  the  just  number 
of  twelve  are  not  requisite,  but  that  there  may  be  more 
or  less/^  The  allegation  '^ super  visum  corporis^'  is  im- 
material, and  its  absence  a  mere  irregularity.  By  6  and 
7  Vic,  c.  83,  s.  2,  it  is  enacted  that  no  inquisition  by 
any  Coroner's  inquest  shall  be  quashed  for  the  wont  of 
the  averment  therein  of  any  matter  unnecessary  to  be 
proved,  or  on  account  of  various  technical  defects  or 
"  the  not  being  written  on  parchment,"  or  "  because 
the  Coroner  and  jury  did  not  all  view  the  body  at  one 
and  the  same  instant."  [  Wise  J.  Cases  of  murder  and 
manslaughter  are  expressly  excepted  from  its  provisions.] 
The  necessity  of  parchment  existed  in  England  in 
consequence  of  the  practice  of  the  Court,  which  does  not 
apply  to  this  colony.  No  such  rule  exists  here.  The 
Court  will  be  guided  by  the  tendency  of  recent  legis- 
lation, and  not  countenance  technical  objections.  But 
at  any  rate  the  present  applicant  has  no  locus  standi. 
What  legal  right  has  a  creditor  to  appear  and  ask  the 
Court  to  quash  the  verdict  of  the  jury  ? 

Broadhurst  was  not  called  on  to  reply. 

Stephen,  C.  J. — The  inquisition  must  be  quashed. 
The  allegation  super  visum  corporis  is  a  material 
averment ;  and  its  absence  in  this  inquisition  is  not 
a  mere  formal  defect.  The.  words  "  then  and  there 
lying  dead  "  would  be  satisfied,  although  the  body  of 
the  deceased  were  lying  in  the  room,  but  covered  with 
a  sheet,  or  screwed  down  in  its  coffin,  or  even  if  it  were 
deposited  in  an  adjoining  room.   The  law  requires  that 

(a)  4  B.  ft  Cr.  Ida 
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I8g2-         the  Coroner  and  the  jury  should  see  the  body.     I  am 


In  the  Matter  loath  to  express  a  decided  opinion  as  to  the  necessity  of 
LoTTus.  twelve  jurors,  but  a  Coroner  would  act  most  wisely  in  re- 
quiring the  attendance  of  twelve.  It  may  be  that  what- 
everthe  laworiginally  was,  the  colonial  jury  Act  is,byim- 
plication,  a  parliamentary  declaration,  that  that  number 
is  necessary  in  other  than  sparsely  populated  districts. 
This  inquisition  is  also  bad,  because  there  is  no  sufficient 
finding  that  the  deceased  conunitted  self-murder.  The 
jury  have  found  certain  facts,  but  have  not  drawn  the 
inference.  Those  facts  are  consistent  with  the  absence 
of  a  felonious  intention  on  the  part  of  the  deceased.  The 
deceased  might  deliberately  have  put  an  end  to  her  own 
existence  by  throwing  herself  from  a  rock,  ^vithout 
necessarily  possessing  the  felonious  intention  of  com- 
mitting self-murdier.  Aperson  bathing  may  deliberately 
throw  himself  into  the  water  and  be  drowned — or  a 
man  may  deliberately  throw  himself  from  a  precipice 
to  escape  an  inevitable  danger  and  be  killed.  In 
these  and  many  other  like  cases  the  greatest  amount  of 
deliberation  is  consistent  with  complete  innocence. 
The  remaining  question  is,  the  right  of  the  Bishop  of 
Sydney  to  come  to  this  Court.  It  is  our  duty  to  see 
that  Courts  of  inferior  jurisdiction  do  not  commit  in- 
justice. The  consequence  of  this  verdict  being  upheld 
would  be  the  confiscation  of  all  the  property  of  the  de- 
ceased, and  as  the  Bishop  of  Sydney  is  a  creditor  of  the 
deceased,  there  would  then  be  no  available  security 
for  the  payment  of  his  debt.  He  has,  therefore,  a  direct 
legal  interest  in  the  result,  and  is  entitled  to  have  it 
quashed,  for  the  reasons  already  given. 

Wise,  J.  The  finding  of  the  jury  is  not  sufficient. 
It  is  like  the  case  of  In  re  Culley.  The  facts  found  are 
in  the  nature  of  inducement,  and  do  not  necessarily 
lead  to  the  conclusion,  that  the  deceased  was  guilty  of 
self-murder.  I  am  also  of  opinion  that  the  omission 
of  the  words  »uper  visum  corporis  is  fatal.  I  do  not 
think  it  necessary  to  give  an  opinion  as  to  the  number 
of  jurors,  a  question  left  undecided  in  Lambert  v.  Tay- 
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lor,  nor  as  to  the  necessity  of  the  inquisition  being        ISOg* 

written  on  parchment,  (a)  In  the  Matter 

of 


Caxbbon  againat  Hay;   Bybnes  and  another  o^ain^^  April  7. 
Williams  and  others. 


Cameron  against  Hay. 


fTlHIS  was  an  action  of  trespass^  qiMre  clauaumfregit,  ^^  ^  gmsienX 
-L      of  the  kind  shown  as  squatting  actions^  and  had  rale  the  Coart 
been  tried  twice.    At  the  first  trials  planti£E  obtained  a  _q^  exeoa- 
verdictwith  £150  damages.  An  order  for  speedy  execu-  tion  in  appeals 
tion  was  granted  and  final  judgment  signed^  which  ConnoU. 
was  vacated  in  consequence  of  the  Court  granting  a  new  J^ji^divided 
trials  and  the  amount  of  the  judgment  was  refunded,   [notion  is 
The  new  trial  was  granted  on  the  ground  of  the  im- Jl^^^^^-^^j^^ 
proper  reception  of  certain  evidence,  (fc)  At  the  second  t»ke  the  ease 
trials  the  plaintiff  again  obtained  a  verdict  with  £500  general  rale, 
damages.     A  motion  was  subsequently  made  for  a  new  ^^^fJ't*  *^* 
trial  on  the  ground  that  the  verdict  was  against  the  caused  delay 
evidence^  which  was  unsuccessful.      Leave  to  appeal  to  ^J^^  ST^"^ 
the  Privy  Council  had  been  duly  obtained;  and  the  case  appeid  against 

now  came  on,  (c)  to  settle  the  terms  of  appeal.  ment*^in  the 

case. 
Martin,  Q.C.,  for  the  appellant.     Execution  ought 

to  be  suspended,  upon  security  given  by  the  appellant, 
under  the  provisions  of  the  third  and  fourth  Rules  regu- 
lating appeals  to  the  Queen  in  Council.  The  question 
raised  by  the  appeal  is  of  great  importance,  and  turns 
upon  the  effect  to  be  given,  in  disputes  as  to  the  bounda- 
ries of  adjoiningruns,to  applications  to  the  Government, 
signed  by  the  occupier,  and  specifying  the  boundaries 
of  his  occupation.  If  not  absolutely  an  estoppel  upon  the 
party,  such  an  application  is  the  strongest  evidence  that 

(a)  Milford,  J.,  was  sitting  in  Equity. 

\h)  See  Appendix. 

(e)  Before  SUphtn^  C.  J.,  Miifwd,  J.,  and  fTuc,  J. 
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18«.        he  did  not  intend  to  occupy  beyond  the  boundaries 

Cahvbok  specified^  although  his  cattle  may  hare  been  allowed  to 
H^y^  wander  over  them^  and  the  jury  ought^  except  in  a  very 
extreme  case^  to  adopt  those  boundaries.  Taken  with 
the  other  evidence,  this  application  proved  conclusively 
that  the  plaintiff  had  no  animtLa  occupanii  of  the  spot 
in  question.  No  injury  can  be  done  to  the  plaintiff^  as 
ample  security  will  be  given,  and,  if  ultimately  success- 
ful, interest  will  be  recoverable  from  the  time  the  verdict 
was  given. 

Sir  W,  Manning^  Q.C.,  for  the  respondent.  This  is 
not  a  case  for  suspending  execution.  It  has  been  twic^ 
tried,  and  the  plaintiff  has  obtained  a  verdict  on  each 
occasion.  He  ought,  therefore,  to  obtain  the  fruits  of 
this  verdict,  as  the  decision  of  the  Court  must  be  taken 
to  be  valid  until  overruled.  Execution  was  allowed  to 
issue  in  Oshome  v.  Bales ,  Higginsv.  Single,  and  The  Bank 
of  Australasia  v.  Harris.  The  plaintifPs  own  security 
to  refund  in  case  of  an  adverse  decision  ought  to  be 
sufficient,  as  he  has  already  refunded  the  amount  of  the 
judgment  which  was  set  aside. 

Martin  in  reply.  In  Stewart  v.  Mitchell^  although 
the  plaintiff  obtained  heavy  damages,  and  some  evidence 
of  a  contemplated  insolvency  on  the  part  of  the 
defendant  was  brought  before  the  Court,  the  Court 
stayed  execution  pending  the  defendant's  appeal  to 
the  Privy  Council,  upon  his  giving  security  in  the 
amount  of  the  verdict  and  costs. 

Stephen,  C.  J.  The  recent  practice  of  the  Court  has 
been  to  allow  the  successful  party  to  proceed  to  execution, 
and  it  must  be  understood  that  this  practice  will  be  ad- 
hered to  as  a  general  rule,  as  most  consistent  with  real 
and  substantial  justice.  In  Stewart  v.  Mitchell  a  con- 
trary course  seems  to  have  been  adopted;  but  that  case 
will  not  be  followed.  The  appellant  must  give  security  to 
theamountof  £300  for  the  due  prosecution  of  thisappeal; 
and  the  respondent  will  be  at  liberty  to  issue  execution, 
'  upon  giving  security  with  two  or  more  sufficient  sureties 
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in  the  amoimt,  to  abide  the  decision  of  the  Court  of  ap- ^9e/L 

peal^  or  any  order  that  may  be  made  in  that  behalf.         Gamxboh 

V. 

Hat 

MiLFOBD^  J.,  and  Wisb,  J.,  concurred. 

A  Eule  was  drawn  up  with  certain  special 
terms  in  consequence  of  the  plaintiff  re- 
siding at  a  distance  from  Sydney. 


Btbnbs   and  another  against  Williams  and  others,  April  7. 
Executors  of  Jobbins^  deceased. 

THIS  was  an  action  against  the  defendants  as  execu*^ 
tors  of  one  Jobbins,  to  recover  damages  for  the 
non-payment  of  the  value  of  a  steam  engine^  imported 
by  the  plaintiffs  from  England  for  one  Richard  Hardy, 
as  was  alleged  either  upon  the  credit  or  guarantee  of 
the  deceased.  The  declaration  set  out  the  supposed 
guarantee  to  which  the  defendants  had  demurred^  and 
judgment  was  given  for  the  plaintiffs^  as  far  back  as 
1857.  Against  that  judgment  the  defendants  had  ap- 
pealed^ but  did  not  prosecute  the  appeal. 

The  case  came  on  for  trial  before  Milford,  J.,  at  the 
March  sittings  in  1861^  and  the  plaintiff  obtained  a 
verdict  with  £2900  damages^  subject  to  the  decision  of 
the  Court  on  certain  points  reserved.  These  were  argued 
before  Stephen,  C.J.,  and  Milford,  J.  (a)  in  a  former 
term,  and  the  Court  being  divided  in  opinion  the  ver- 
dict was  upheld.  Leave  to  appeal  having  been  obtained 
the  case  now  came  on  to  settle  the  terms  of  the  appeal. 

Martin,  Q.C.,  for  the  appellants.  The  difference  of 
opinion  between  the  Judges  shows  that  this  is  a  difficult 
question,  and  this  case  should,  therefore,  be  an  exception 
to  the  rule  just  laid  down,  (b)  There  is  no  judgment  by 
the  Court  but  by  the  rule  of  law,  that  where  the  Court  is 
divided  the  judgment  always  stands. 

(o)  fTise,  J.»  took  no  part  im  the  deciaion  having  been  oonntel  in 
theennaeu 
(6)  See  Cmmenm^  v.  ^ay»  sKpra, 
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^^^  Sir  W,  Manning^  Q.C.     The  respondents  have  by 

Btbncs  and    their  appeal  against  the  judgment  on  the  demurrer^  which 

y^  they  did  not  prosecute^  caused  great  delay^  and  are  not 

WujjAMsand  entitled  to  any  consideration  from  the  Court.     A  sum  of 

£2700  has  already^  during  the  proceedings^  been  paid 

into  Court.    There  is  no  reason  why  the  plaintiffs  should 

not  have  the  advantage  of  the  verdict. 

Stephen^  C.  J.  The  circumstances  are  not  sufficient 
to  take  this  case  out  of  the  general  rule.  Although  the 
Court  was  divided  when  the  rule  was  refused^  there  was 
a  prior  decision  of  the  Court  in  the  plaintiffs^  f avor^  and 
the  defendants  have  fruitlessly  delayed  the  proceedings. 
The  appellants  must  give  security  for  £300  to  prosecute 
their  appeal ;  and  the  respondents  will  be  allowed  to 
enforce  their  judgment  on  giving  the  usual  security. 

MiLFORD^  3.,  and  Wise^  J.^  concurred. 


April  10.  ^^  parte  Mutton  for  a  Prohibition. 

.Under  the  Im- rilHIS  was  an  application  for  a  Prohibition  by  Jolvnt 
the  jn^ee  Mutton,  to  restrain  certain  justices  and  the  prose- 

have  no  power  cutor  from  further  proceeding  upon  a  certain  summary 
asandforordi-  order.     The  applicant  had  impounded  a  buU  belonging 

K^'^^^^^'to  Edmund  Webb,  and  claimed  £5,  under  section  32  of 
by  any  entire  '  ' 

horae  or  ball,  19  Vic,  No.  36  (the  Impounding  Act),  for  the  damages 

of  one  year?^^^^^®*  ^^^^  money  was  paid  under  protest;  and 
Semble^  the  Webb  then  laid  an  information  against  Muttan  for 
noiuriiidiotionb&^^^  impounded  the  bull  and  claimed  excessive 
^"  th^*  ^^^  damages.  The  justices  found  Mutton  guilty,  and  fined 
point  the  rates  him  £4  19s.,  which  they  directed  the  poundkeepor  to 
on^ry'        repay  to  the  complainant. 


damages. 


Stephen  for  the  applicant.  The  justices  have  sup- 
posed that  the  28th  section  applies  to  this  case,  whereas 
the  32nd  (a)  section  fixes  the  amount,  and  the  justices 

(a)  Section  32  is  as  follows: — *'  The  owner  of  any  entire  horse  or  ball 
above  the  age  of  one  year,  which  may  be  impounded  or  detained  nnder 
the  provisions  of  this  Act,  shall  be  liable  to  pay,  by  way  of  damages,  for 
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Mutton. 


have  no  power  to  diminish  it.  The  28th  section  only  ^^^* 
gives  them  power  to  enquire  whether  the  damages  Kx  parte 
claimed  are  legal  and  proper^  where  they  ^'  shall  be 
disputed  as  aforesaid/^  and  looking  back  to  the  two 
preceding  sections^  a  rate  of  damage  must  have  been 
fixed  for  ordinary  damages^  and  '^the  amount  disputed'^ 
must  refer  to  cases  where  a  larger  amount  of  damages 
has  been  ^'  claimed  than  the  scale  authorized."  Section 
32  does  not  inflict  punishment^  it  gives  damages  and 
enables  a  party  injured  to  claim^  at  his  ducretion,  £5. 
[^Stephen,  C.  J.  The  concluding  part  of  that  section 
shows  that  there  is  no  discretion  except  in  the  party 
impounding.]  Section  28  only  applies  to  cases  where 
the  justices  have  fixed  the  "  rates  as  and  for  ordinary 
damages  "  under  sect.  10 ;  and  this  does  not  apply  to 
entire  horses  or  bulls,  with  reference  to  which  there  is 
a  specific  provision  in  the  32nd  section. 

Isaacs  for  the  respondent.  The  justices  had  juris- 
diction under  section  10.  [Wise,  J.  Does  that  section 
give  power  to  the  justices  to  fix  the  claim  for  damages 
in  any  specific  case ;  if  the  justices  neglect  their  duty 
prescribed  by  the  Act,  and  do  not  '^appoint  and  fix 
the  fees/'  where  is  the  remedy  ?]  If  the  justices  do 
not  fix  the  scale,  parties  are  not  to  be  deprived  of  their 
remedy,  and  the  tenth  section  must  be  held  to  apply 
to  all  cases.  [Stephen,  C.  J.  The  aflBdavit  of  Mr. 
Pawnall  expressly  states,  that  "the  justices  setting, 
Ac.,  have  never  fixed  or  assumed  to  fix  any  rate  of 
damages  in  respect  of  trespasses  by  entire  animals,  in 
the  way  prescribed  by  sect.  10;  but  they  have  as 
regards  trespasses  by  cattle,  horses,  sheep,  &c."]  As 
they  have  fixed  the  rate  for  "cattle,"  that  term,  by 
sect.  1  of  the  Act,  includes  bulls.  By  sect.  32,  "  the 
owner  of  any  bull  shall  be  liable  to  pay  damages  not 

ev«ry  ■och  hone  or  bull  any  som  not  exceeding  five  pounds  to  the  party 
tmponnding  any  each  animal,  beaides  all  the  legally  authorized  ponnd- 
age  f  eee ;  and  if  the  owner,  or  other  authorized  person,  shall  not  release 
any  such  animal,  and  such  animal  shall  not  realize  at  the  pound- 
keeper's  sale  sufficient  to  pav  the  said  sum  of  five  pounds,  besides  the 
Candage  fees  as  authorized  by  this  Act,  such  owner  shall  pay  the 
lance  to  such  impounding  party  to  be  recovered  before  any  two 
jnsHoaa." 
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1862.        exceeding  £bJ*    If  under  sect.  10,  the  justices  have 

Ex  parte      fixed  something  less,  they  can  do  so.    Section  32  most 

be  taken  Mnth  the  rest  of  the  Act.     It  may  be  that 

sect.  27  creates  a  substantiye  offence,  and  that  seoi. 

36  gives  the  remedy. 

Stephen  in  reply.  Though  the  justices  have  fixed 
the  ordinary  damages  for  cattle,  it  is  clear  upon  the 
affidavits  that  they  did  not  do  so  with  reference  to 
entire  animals. 

St£PH|!N„  C.  J.  This  Act  is  full  of  difficulties,  and 
we  have  here  not  one  of  the  least  of  them.  Section  10 
empowers  the  justices  to  fix  certain  fees  payable  to  the 
poundkeeper,  and  also  the  rates  ^'  as  and  for  ordinary 
damages  "  which  the  party  impounding  may  demand^ 
for  the  trespass  of  cattle  on  his  land.  These  rates  would^ 
I  presume,  be  proportioned,  according  to  the  description 
of  the  crops  injured,  if  any  be  growing  on  the  land,  and 
to  the  kind  of  cattle  trespassing.  But  there  is  a  provi- 
sion, that  the  amount  receivable  for  damages  committed 
upon  cultivated  land,  if  not  securely  enclosed,  shall  not 
be  greater  than  if  committed  on  land  uncultivated. 
There  are  thus  different  assessments  of  damage,  accord- 
ing to  the  description  of  the  land;  and  no  other  matter 
is  in  contemplation,  as  to  the  damages  here  to  be  fixed, 
than  damage  done  to  the  land.  The  power  of  distrain- 
ing cattle,  for  trespassing  on  land,  is  not  conferred  by 
this  or  any  other  statute.  It  is  a  Common  Law  remedy, 
given  to  compel  satisfaction  for  damage  done  by  them  to 
the  land.  The  10th  section,  accordingly,  does  not 
embrace  injuries  done  by  cattle,  whether  "entire**  males 
or  not,  otherwise  than  to  the  land;  as  for  instance, 
injuries  to  the  person,  or  by  deteriorating  the  breed 
of  the  herd  or  flock  on  the  land.  We  shall  find,  on 
the  contrary,  that  sect.  32  contemplates  a  payment  of 
£5  in  all  cases,  without  reference  to  any  question  of 
damage  of  any  kind. 

By  sect.  27, — ^where  any  cattle  are  impounded,  if  alarger 
amount  of  damages  be  claimed  than  the  scale  authorized, 
by  the  justices,  as  for  "  ordinary  damages,"  and  th# 
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owner  shall  dispute  such  claim,  the  cattle  may  be  giren  ^^^ 
up  to  him  on  his  paying  the  sum  so  claimed^ — the  pound-  Bz  p^rte 
keeper  retaining  the  amount  until  the  matter  shall  be 
decided.  I  give  the  substance  of  the  provision,  not  its 
phraseology.  By  sect.  28^  the  owner  of  the  cattle  may 
complain  to  a  justice^  whenever  ^'the  damages  shall  be 
disputed  as  aforesaid.**  This  power  of  complaint^ 
Uierefore,  is  limited  to  cases  where  certain  rates  have 
been  fixed  for  ordinary  damages^  and  an  excessive 
amount  is  claimed — or  is  said  so  to  be.  The  section 
assiunes  that  the  justices  have  fulfilled  the  duties  directed 
by  section  10 ;  and,  consequeiitly,  where  they  have  not 
assessed  the  oiilinary  rates  of  damage^  there  is  no  juris- 
diction under  this  28th  clause.  Kow^it  may  be  the  fact, 
that  there  has  been  a  scale  of  ordinary  damage  assessed 
fortrespasses  by  some  animals,  but  not  by  ''entire'^  male 
animals.  The  affidavit  of  the  applicant's  attorney  says, 
''The  justices  have  never  fixed  or  assumed  to  fix  any 
rate  of  damages,  in  respect  of  trespasses  by  entire  ani* 
mals,  in  the  way  prescribed  by  section  10;  but  they 
have^  as  regards  trespasses  by  cattle,  horses,  sheep,  &cJ* 
— ^that  is  to  say,  by  animals  of  that  description,  not 
being  entire.  This  affidavit  shows  that  the  magistrates 
in  this  district  have  fixed  no  rate  or  scale  for  damage 
ordinarily  done  to  land  by  bulls.  To  satisfy  the  terms 
of  the  affidavit,  we  must  understand  that  bulls  are  ex- 
cluded from  the  class  called  in  the  scale  cattle;  and  the 
justices  had  no  jurisdiction,  therefore,  to  inquire  into 
any  question  of  excessive  charges,  in  respect  of  the 
trespassing  bull  here. 

But,  secondly,  I  think  the  order  wrong  on  another 
ground  also.  By  sect.  32,  the  owner  of  any  entire  bull, 
above  the  age  of  one  year,  impounded  under  the  pro- 
visions of  this  Act,  shall  be  liable  to  pay  by  way  of  dam- 
ages for  every  such  bull,  to  the  party  impounding  it,  any 
sum  not  exceeding  five  pounds,  besides  all  the  legally 
authorized  poundage  fees.  This  section  was  evidently 
an  afterthought,  and  its  construction  is  difficult.  But, 
I  think  that  it  enables  the  party  impounding  any  such 
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^8^  animal^  to  demand  any  sum  not  exceeding  five  pounds ; 
Ex  parte  the  amount  of  the  claim  being  controlled^  by  the  dia* 
cretion  of  the  party  himself  only.  The  damage  con- 
templated by  this  32nd  section  was^  probably^  other 
than  that  done  to  the  land;  and  the  sum  seems  rather  a 
penalty^  indeed^  than  a  compensation  for  damage.  If 
not  something  payable  over  and  above  ordinary  damage^ 
and  above  also  any  claim  contemplated  by  sections  10 
or  27,  the  provision  was  unnecessary.  I  am  of  opinion, 
therefore,  that  the  justices  have  not,  under  any  circum- 
stances, power  to  review  a  charge  made  by  virtue  of 
the  thirty-second  section. 

Suppose  that  the  justices  had,  in  fact,  fixed  the 
'* ordinary "  rate  of  damage  for  bulls.  Such  damage  is, 
as  already  observed,  that  merely  which  is  presumed  to 
be  "ordinarily"  done — ^and  moreover  done  to  the  land 
only.  If  extraordinary  and  unusual  damage  have  been 
occasioned,  by  such  an  animal  above  one  year  old,  to 
the  land,  the  amount  could  surely  be  charged  and  in- 
sisted on  (subject  to  review)  to  any  amount.  The  32nd 
section  was  not  wanted  for  that  purpose  in  the  case 
above  put,  any  more  than  in  the  case  of  great  damage, 
beyond  the  ordinary  fixed  rate,  done  by  sheep  or  bul- 
locks. I  can  easily  imagine  actual  damage  done  by  a 
bull  or  a  bullock,  in  the  breaking  of  fences,  and  tramp- 
ling of  trees,  artificial  grasses,  &c.,  to  an  amount  much 
beyond  five  pounds.  In  such  a  case,  the  party  im- 
pounding could  enforce  ^^extraordinary"  damage,  to 
that  full  amount — if  done  by  a  bullock.  And  I  can- 
not suppose,  that  if  that  damage  was  done  by  a  bull 
'^ above  one  year"  old,  the  person  trespassed  on  is  re- 
stricted, by  sect.  32,  to  a  maximum  of  five  pound9. 
The  section  certainly  is  embarrassing ;  but  the  con- 
struction now  placed  on  it  by  me  is,  I  conceive,  shown 
to  be  a  true  one. 

The  prohibition  will  be  granted,  of  course,  in  such  a 
case,  without  costs. 

MiLFORD,  J.    In  section  32, 1  imagine  the  words  "any 
sum  not  exceeding"  must  have  been  interpolated;  the 
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section  provides  that  the  owner  of  such  cattle  are  to        1802. 
pay  £5  besides  the  ordinary  damage ;  and  these  ad-      Ex  parte 
ditional  words  enable  the  party  wronged^  if  he  pleases, 
to  recover  any  less  sum. 

Wise,  J.  Justices  have  no  summary  jurisdiction 
except  that  conferred  by  statute  law,  and  in  all  cases  not 
referred  expressly  to  them,  the  aggrieved  party  must 
resort  to  his  Common  Law  remedy.  It  appears  to  me 
upon  the  construction  of  the  28th  section,  taken  in  con- 
nection with  the  two  preceding  sections  and  the  10th 
section,  that  it  does  not  confer  on  the  justices  any  juris- 
diction to  inquire  into  any  complaint  with  reference  to 
excessive  damages,  unless  in  cases  where  they  have  fixed 
a  general  rate  under  sect.  10.  No  power  is  given  them 
by  the  10th  section  to  fix  damages  in  any  particular  case, 
but  only  general  rates  which  are  subject  to  the  approval 
of  the  Governor,  and  cannot  be  taken  to  be  in  force 
until  notified  in  the  Oovemment  Gazette,  The  con- 
cluding part  of  sect.  28  shows  that  their  jurisdiction  is 
limited  in  this  way,  for  they  are  empowered  to  order 
compensation  if  it  shall  appear  to  them  ^'that  the 
damages  claimed  were  excessive,  and  that  the  ordinary 
damages  as  settled  by  such  justices  would  have  satisfied 
the  merits  of  the  case." 


HoLLOWAY  against  Routlbdgb.  AdtUII 

THIS  was  an  application  (referred  to  the  full  Court  pneoipe  for  a 
by  Stephen^  C.  J.)  calling  on  the  plaintiff  to^P^^^J*"" 
show  cause  why  the  bail  bond  should  not  be  delivered  name  or  red- 
np  to  be  cancelled.  ttj  «/- 

The  prflBcipe  was  as  follows  : —  rrthSSth^h  \a 

Joseph  Holloway,  plaintiff,  ^  ^  liriinUr : 

,  and  defendant 

atia  haying  been 

Louis  Routledgb,  defendant.  arretted  and 

'  ffiven  a  bail, 

"PraBcipe  for  writ  of  capias  ad  respondendum  re-^^^*  ^  ^^^^ 

tumable  forthwith,  by  order  of  the  Hon.  Mr.  Justice  to  be  cancelled. 
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J80B.        Milfordy  dated  this  day,  to  hold  defendant  to  bail  at 
HoLLowAY    the  sum  of  £50."     Dated,  &o., 
RouTliDGE.  (Signed)         E.  J.  Cory, 

Attorney  for  the  plaintiff, 

209  York-street,  Sydney. 

Stephen  for  the  defendant.  The  plaintiff  has  neglected 
to  file  a  proper  praecipe  according  to  the  roles  of  Court, 
and  the  writ  of  capias  has  issued  on  an  insufficient  au- 
thority. Rule  1, (a)  provides  that,  "beforeawritof  capias 
shall  be  issued,  under  3  Vic,  No.  15,aprsecipeforthesame 
shall  bedelivered  to  the  prothonotary;  and  such  praecipe 
shall  be  in  the  form  to  these  rules  annexed.'^  The  form 
of  praecipe  is  given  at  page  125.  "Praecipe  for  writ  of 
capias  in  this  action,  against  the  above-named  [defeniant) 
now  of  {residence  or  supposed  residence)^  returnable  in 
thirty  days,  or  if  executed,  in  eight  days  after  arrest." 
What  is  alleged  to  be  a  praecipe  does  not  say  who  is  to 
be  arrested,  nor  his  residence,  nor  does  it  identify  the 
action.  In  Wells  v.  Suffield,  (6)  the  Lord  Chief 
Justice  calls  the  praecipe  a  mere  ticket  or  authority  for 
the  officer  to  seal  the  writ.  But,  in  that  case  the  defen- 
dant was  clearly  pointed  out,  although  his  Christian  name 
was  omitted;  in  this  case  the  party  to  be  arrested  is  not 
even  named,  nor  any  means  afforded  to  ensure  his  iden- 
tification. In  the  case  of  Grrenfell  v.  Collins  (14th 
October,  1859),  Stephe7i,  C.  J.,  signed  a  ca.  re,  at  his 
own  house  at  half-past  eleven  p.m. ;  the  praecipe  was 
filed  the  next  morning,  immediately  after  the  protho- 
notary's  office  was  open.  The  capias  was  set  aside  by 
this  Court,  which  held  that  the  rule  was  imperative.  In 
Woolley  V.  Wood  (c)  a  writ  of  ca.  re.  was  held  to  be 
vitiated  by  the  addition  of  the  words  "whether  the 
same  shall  be  executed  or  not,"  as  being  unauthorised 
•by  the  form  prescribed  by  the  practice  (p.  149).  The 
form  provided  in  the  rules  makes  it  returnable  within 
a  certain  definite  time ;  the  term  "  forthwith  "  is  very 
vague,  and  might  be  productive  of  great  abuse. 

(a)  Sup.  Ct.  Pr.  118.  (6)  4  C.B.  750. 

(c)  Sup.  Ct.  Pr.  (€d.  1861),  p.  134. 
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Isaacs  contra.     The  defendant  has  put  in  bail  and        ^^2- 
must  be  taken  to  have  waived  this  objection,  which  at     Holloway 
most  is  only  an  irregularity.     The  rule  also  ought  to  be    Routledob. 
considered  as  a  direction  to  the  oflScers,  but  not  binding 
on  the  parties.   In  Boyd  v.  Durand,  (a)  Sir  James  Mans- 
field  pointed  out  that  praecipe  was  a  wrong  term  to 
apply  to  a  memorandum  of  the  kind.    It  would  be  im- 
possible to  state  the  residence  of  a  person  who  was  going 
away,  and  probably  has  no  residence.     The  meaning  of 
forthwith  must  be  understood  to  mean  a  reasonable  time, 
and  no  injury  could  arise  to  the  defendant  from  this 
variance  from  the  appointed  form. 

Per  Curiam.  The  variance  is  fatal,  and  the  bail- 
bond  must  be  set  aside;  the  residence  or  supposed  resi- 
dence must  be  named,  and  the  time  for  its  return  should 
also  be  specified.  The  giving  the  bail-bond  is  no  waiver, 
for  it  is  merely  in  lieu  of  going  to  gaol. 

Rule  absolute,  costs  to  be  defendant's  costs 
in  the  cause. 

(a)  2  Taunt  161. 


Radley  against  MoFPArr.  April  16,  25. 

BUTLER  moved  that  an  order  of  Milford,  J.,  order-  A  person  ad- 
ing  the  plaintiff  to  pay  certain  costs  for  improperly  iny^,,.„i^p^^. 
sififninfi:  judgment,  be  made  a  rule  of  Court.     Since  P**^»  •^'  **^® 
the  order  was  made,  the  plaintiff  had  obtained  an  order  of  the  suit,  it 
enabling  him  to  continue  his  suit  in  forma  pauperis.  ^I^^q^^I^ 
There  were  the  usual  affidavits  of  service  and  demand  after,  although 

•]  1.  arisinffoatof 

and  non-compliance.  nn  irregularity 

Per  Curiam.     Th«  rule  will  be  arranted  without  costs  ^^}oh^  oocurred 

before,  the  ad- 
of  this  order,  as  the  plaintiff  is  now  suing  as  a  pauper.  miisSon. 

The  coets  of 

On  a  subsequent  day  {April  25th)  Isa^  moved  upon  J^jJ^  J^^^,  ^ 

rule  of  Court, 
are  not  given  asainst  a  plaintiff  who  hai  been  admitted  to  toe  in/ormd  pauperis,  Binoe 
the  Judge's  order  was  made. 

B 


18  SUPREME  COURT  REPORTS. 

^862.  notice  to  set  aside  the  order  of  Milford,  J.,  and  the  rule 
Radlby  ^f  Court,  on  the  ground  that  no  order  for  costs  could  be 
MoFFATT.  made  against  the  plaintiff  after  he  had  been  admitted  to 
sue  in  forma  pauperis.  It  appears  by  the  proceedings 
that  the  suit  was  commenced  by  the  plaintiff  in  person; 
and  j  udgment  having  been  signed  for  want  of  appearance, 
the  defendant  applied  to  set  it  aside  for  irregularity,  but 
before  the  summons  was  heard  an  order  was  made  per- 
mitting the  plaintiff  to  sue  in  forma  pauperis.  Ad- 
mitting that  he  could  be  ordered  to  pay  costs  incurred 
before  he  sued  as  a  pauper,  all  these  costs  were  incurred 
afterwards.  Although  the  irregularity  had  taken  place 
before  his  admission,  no  decision  as  to  costs  was  come  to 
until  afterwards.  The  learned  Judge  might  not  have 
granted  costs  although  he  might  have  set  the  judgment 
aside. 

Butler  for  the  defendant.  The  defendant  has  been 
put  to  expense  by  the  negligence  of  the  plaintiff,  and  he 
ought  not  to  be  allowed  to  get  rid  of  the  consequences 
by  subsequently  obtaining  leave  to  sue  in  forma  pauperis, 
A  pauper  is  not  entitled  by  virtue  of  his  admission,  and 
as  a  matter  of  right  to  amend  his  proceedings,  without 
tendering  the  costs  occasioned  by  such  amendment  to 
the  opposite  party;  Foster  v.  Bank  (f  England  (a).  In 
Archbold's  Practice,  {h)  it  is  stated  that  a  pauper  may 
be  made  to  pay  the  costs  of  the  day  by  omitting  to  pro- 
ceed to  trial.  [  Wise,  J.,  Pratt  x.Delarus  (r)  decides  that 
a  plaintiff  suing  in  forma  pauperis  is  exempted  from  the 
pajTnent  of  interlocutory  costs.  His  liability  to  pay  the 
costs  of  the  day,  without  being  dispaupered,  depends 
upon  a  special  rule  of  Court.] 

Stephen,  C.J.  The  ease  of  Doe  v.  Owens  (d)  de- 
cides that  a  person  admitted  to  fj^ne*  in  forma  pauperut, 
after  the  commencement  of  the  suit,  is  liable  to  any  costs 
incurred  previous  to  such  admission.  But  there  the 
order  for  costs  had  been  made ;  in  this  case  there  was  no 

(a)  6  Q.  B.,  878.  (6)  Vol.  2,  p.  121S. 

(c)  10  M.  &  W.,  512.  (d)  10  M.  k  VV.,  514. 
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legal  liability  until  the  order  was  made,  which  was  after 
he  had  been  admitted  to  sue  in  forma  pauperis,  and, 
therefore,  it  is  governed  by  the  decision  of  Pratt  v. 
Delarue.  (a)  The  pauper,  therefore,  cannot  be  made  to 
pay  these  costs,  and  the  rule  will  be  absolute  to  set  aside 
the  rule  and  the  Judge's  order. 

MiLPOBD,  J.  I  now  concur  in  thinking  my  order  was 
wrong  on  the  authority  of  the  cases  cited. 

Wise,  J.  I  am  of  the  same  opinion.  In  future, 
it  will  be  advisable  not  to  admit  a  person  to  sue 
informapauperis,  pending  an  action,  without  ascertain- 
ing  whether  he  has  been  guilty  of  any  irregularity  in 
respect  of  which  he  ought  to  pay  costs,  (b) 

Rule  absolute. 
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Radliy 

V. 
MOFFATT. 


(a)  10  M.  ft  VV.  512. 


{h)  See  the  next  case. 


CuTHBERT  against  Hooo.  (a) 


March  28. 


IN  this  case,  which  was  an  action  for  libel,  the  plahi-  vVhere  a  plain- 
tiff was  admitted  to  sue  in  forma  pauperis  at  the  **?  •'*^  in  /or- 
oommencement  of  the  action.    The  trial  took  place  be-  the  presiding 
fore  Wise,  J.,  and  a  special  jury  of  twelve  at  the  last  prfiSThM  no'* 
February  sittings,  when  the  plaintiff  obtained  a  verdict  Jo"«di<5tiott  *<> 
with  £300  damages.     The  trial  having  lasted  four  days,  tional  fee  to 
an  order  was  made  by  Wise,  J.,  under  15  Vic,  No.  3,  f*^*  "pecial 

iarors  under  16 
8. 2,  that  the  prevailing  party  should  pay  to  the  sheriff  Vic,  No.  3, 

for  the  use  of  the  jury  the  sum  of  twelve  pounds.  The  *' 
damages  were  paid  without  any  taxation  of  costs;  but 
the  above  order  not  having  been  complied  with,  a  sum- 
mons was  issued  by  the  direction  of  the  learned  Judge 
calling  upon  the  plaintiff  to  show  cause  why  he  should 
not  obey  the  order,  and  notice  of  the  summons  was  given 
to  the  defendant. 

(a)  In  Chaiiibera. 
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^^^'  It  was  argued  in  chambers  by  Milford  for  the  plain- 

CuTHBBRT    tiff,  and  Barker  for  the  defendant.    The  following  writ- 
HoGO.        *®^  judgment  was  subsequently  delivered,  whichrenderfi 
it  unnecessary  to  state  the  arguments  at  length. 

Wise,  J.  The  question  for  my  decision  is,  whether  I 
had  power  to  make  this  order  under  the  statute  where 
the  plaintiff  is  suing  as  a  pauper.  The  section  is  as  fol- 
lows : — "That  where  the  jury  shall  have  sat  on  the  same 
trial,  in  any  civil  case,  more  than  three  days,  it  shall  be 
lawful  for  the  presiding  Judge  to  direct  the  prevailing 
party  to  pay  them  severally,  (or  to  the  sheriff  or  hia 
deputy  for  their  use)  in  respect  of  the  fourth  and  every 
subsequent  day,  such  additional  sum  or  sums  (over  and 
above  the  amount  to  which  they  shall  be  entitled  under 
the  schedule)  as  the  said  Judge  shall,  under  the  circum- 
stances, think  reasonable  and  proper;  the  same  to  be  al- 
lowed eventually  as  costs  in  the  cause."  To  determine 
this  question  it  is  necessary  to  refer  to  the  different 
statutes  under  which  costs  are  recoverable.  At  Common 
Law,  neither  plaintiff  or  defendant  recovered  costs.  By 
the  statute  of  Gloucester ,  plaintiff  became  entitled  to 
costs  in  all  actions  in  which  he  recovered  damages.  By 
11  Henry  VII.,  c.  12,  every  poor  person  who  shall  have 
cause  of  action  is,  upon  order  made,  entitled  to  have  all 
writs,  nothing  paid  for  the  same,  and  learned  counsel 
and  attomies  assigned  to  them,  without  any  reward  tak- 
ing therefor;  and  all  other  officers  requisite  and  neces- 
sary to  be  had  and  made  for  the  speed  of  the  said  suits, 
which  shall  do  their  duties  without  any  reward  for  their 
counsels,  help,  and  business  in  the  same.  The  23  Hen. 
VIII.,  c.  15,  for  the  first  time  gave  successful  defendants 
their  costs;  but  the  2nd  section  provided  that  no  plain- 
tiff suing  in  forma  pauperis  should  be  liable  to  pay  any 
costs  by  virtue  of  that  statute.  The  statute,  therefore, 
only  exempts  paupers  from  final  costs,  but  it  is  also  set- 
tled that  they  are  not  liable  to  interlocutory  costs,  Pratt 
V.  Delarue  (a).  This  principle  that  paupers  do  not  pay 
costs  is  so  recognized  that  it  is  held  they  are  impliedly 

(a)  10  M.  k  W.,  509. 
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exempt  from  the  operation  of  Rules  of  Court,  although  ^^^» 
expressed  in  terms  wide  enough  to  include  them,  Goug-  Cuthbebt 
enheim  v.  Lane\  (6)  and  in  accordance  with  this  principle  Hoog. 
the  plaintiff  was  exempted  from  the  payment  of  jury 
fees  under  11  Vic,  No.  30,  s.  32,  which,  although  called 
jury  fees,  are  not  specific  payments  to  the  jury  who 
try  the  cause,  but  general  Court  fees  imposed  by 
statute.  This  being  the  state  of  the  law,  the  15th 
Vic,  No.  3,  8.  2,  was  passed.  At  first,  I  was  of 
opinion,  that  the  general  words  there  used  must  in- 
clude pauper  cases,  and  that  the  prevailing  party  might, 
in  all  cases,  be  ordered  to  pay  the  additional  fee  to  the 
jurors,  who  had  been  detained  from  their  own  business 
upwards  of  three  days.  But,  on  further  consideration, 
I  have  come  to  the  conclusion  that  the  words  ''the  same 
to  be  allowed  eventually  as  costs  in  the  cause^^  must 
qualify,  and  limit  the  operation  of  the  previous  general 
words.  They  seem  to  me  to  be  equivalent  to  an  enact- 
ment that  this  payment  is  to  be  added  to  the  other  costs 
of  the  cause.  Now,  as  against  a  pauper  plaintiff  there 
are  no  costs  in  the  cause,  the  effect  of  holding  that  an 
order  of  this  kind  could  be  made  would  be  to  impose 
upon  a  successful  defendant  the  payment  of  an  ad- 
ditional sum,  which  he  could  have  no  legal  right  to 
obtain  from  his  opponent.  I  do  not  think  that  this  is 
within  the  fair  meaning  of  the  second  section;  and  if 
the  section  does  not  apply  when  the  defendant  is  suc- 
cessful, and  the  plaintiff  is  suing  as  a  pauper,  I  think  it 
cannot  apply  in  the  converse  case  where  the  plaintiff  is 
the  prevailing  party.  It  might,  indeed,  be  contended 
that  the  effect  of  the  words, ''  the  same  to  be  allowed 
eventually  as  costs  in  the  cause,''  was  to  make  even  a 
pauper  liable.  But  I  think  that  an  enactment  which 
would  compel  a  person,  declared  by  the  Court  to  be  a 
pauper,  to  pay  money,  or  be  subject  to  attachment,  must 
he  expressed  in  clear  and  unambiguous  language. 

At  first  sight,  it  might  appear  that  the  same  argument 
would  apply  to  prevent  a  pauper  plaintiff  who  succeeds 

(6)  4  Dowl.,  482 ;  1  M.  &  W.,  136. 
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1862.  from  getting  the  costs  of  his  witnesses,  and  any  other 
CuTHBERT  costs  to  which  he  maj  be  entitled,  because  the  successful 
Hooo.  defendant  cannot  obtain  them  against  him;  but  the 
answer  is,  I  think,  clear.  A  pauper  plaintiff  is,  by  ex- 
press enactment  entitled  to  these  costs,  and  a  defendant 
never  has  been  entitled  to  costs  against  a  pauper  plain- 
tiff, and  cannot  acquire  a  new  right  of  this  kind  except 
by  clear  enacting  words.  I  regret  the  conclusion  at 
which  I  have  arrived,  for  the  jury,  whose  time  was  em- 
ployed in  this  difficult  and  complex  case,  were  certainly 
entitled  to  the  same  remuneration  c^  in  other  cases.  I 
should  have  been  glad  if  the  plaintiff  had  been  able  to 
obey  tl^e  order,  but  I  understand  that  the  proceeds  of 
the  verdict  have  been  applied  to  the  payment  of  his 
creditors.  I  can  hardly  think  that  any  of  them  would 
have  been  so  unreasonable  as  to  object  to  the  abstrac- 
tion of  so  small  a  sum  as  £12,  for  the  purpose  of  re- 
munerating the  jurors,  through  whose  verdict  they  ob- 
tained payment  of  any  portion  of  their  debt,  especially 
when  this  result  was  brought  about  by  the  gratuitous 
services  of  counsel  and  attorney,  during  a  long  and 
harassingitrial.  I  think  it  right  to  add  that,  although 
I  am  obliged  to  decide  in  accordance  with  my  own 
opinion,  I  am  by  no  means  sure  that  my  view  would 
be  adopted  by  the  rest  of  the  Court  if  the  question 
could  in  any  way  be  brought  before  them. 

No  order  made. 

April  16.  Ex  parte  Joseph  Booth. 

^"rwnlSS^  A  ^^^®  ^^  ^^^  obtained  calling  on  certain 
jmSSSoua*^    -^^    juetioes,  and  one  Marin  Coleman  (the  prosecutor) 

liqaon  npon  ^  show  cause  why  a  prohibition  should  not  issue  to 
licensed  pre-  .       .  * 

mues,  other-  restrain  the  justices  and  the  prosecutor  from  further 
the^erJwit'or  Proceeding  in  respect  of  a  certain  summary  conviction 

agent  of,  and 

for  the  nse  and  benefit  of,  and  answerable  and  acooantable  to  the  holder  of  the  lioense 
is  liable  to  be  convicted  of  selling  without  a  license  under  sect.  3  of  25  Vic,  No.  14. 
Where  the  Crown  is  interested  in  the  penalty,  the  rule  nisi  for  a  prohibition  under 
14  Via,  No.  43,  and  17  Vic,  No.  39  must  be  served  on  the  Attorney-General,  (a) 

(a)  Quoeref  whether  the  rule  should  not  in  terms  call  on  the  Attorney  General  to 
show  canse.    See  14  Vic,  No.  43,  s.  12. 
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of  the  applicant  under  the  Publicans*  Act,  (25  Vic,        ^8^^- 

No.  14).     The  conviction  was  in  the  following  terms :      Ex  parte 

.  .  Booth 

*'  Joseph  Booth  was  duly  convicted  upon  an  information 

that  the  said  Joseph  Booth  did,  &c.,  in  a  certain  house 
known  by  the  sign  of  the  Currency  Lass,  unlawfully 
sell  one  bottle  of  spirituous  liquor  called  pale  brandy, 
without  having  obtained  a  license  sufficiently  author- 
izing such  sale,  contrary"  to  the  25th  Vic,  No.  14. 

Milford  for  the  applicant  moved  to  make  the  rule 
absolute. 

Windeyer  who  appeared  for  the  justices  took  as  a 
preliminary  objection  that  it  did  not  appear  that  the 
Attorney  Greneral  had  been  served  with  the  rule  wm, 
Reg.  V.  Gaynor,  (a). 

Milford  contra.  It  does  not  appear  that  the  Crown 
has  not  been  served,  or  waived  the  service;  and  in 
the  absence  of  any  one  representing  the  Crown,  the 
objection  cannot  be  raised  by  the  justices. 

Stephen,  C.  J.  The  Crown  has  a  pecuniary  interest 
in  the  penalty,  and  in  Reg.  v.  Gaynor  it  was  decided 
by  the  Court  that  the  Attorney  General  in  all  such 
cases  is  entitled  to  notice,  and  unless  such  notice  has 
been  given,  the  applicant  cannot  be  heard  on  the 
statutory  appeal  given  by  the  Colonial  Justices'  Acts. 
You  should  have  served  the  Attorney  General,  the 
magistrates,  and  the  prosecutor. 

Milford  then  moved  for  a  prohibition  at  Common  Law 
and  proposed  to  read  certain  affidavits.  [Stephen,  C.  J. 
We  can  only  look  at  the  affidavits  to  enquire  as  to  the 
fact  of  jurisdiction,  not  to  examine  the  grounds  of  the 
justices*  decision.  (6)]. 

Windeyer  consented  that  the  affidavits  and  the 
depositions  should  be  referred  to  by  the  Court. 

(a)  Wilkinson's  Australian  Magistrate,  p.  545. 
(6)  See  Beg.  v.  BoUm,  1  Q.  B. ,  66. 
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^^^-  Milford.    There  is  no  offence  stated  on  the  informa* 

Ejpiirte  tion,  and  therefore  the  jostices  had  no  jarisdiction.  This 
conviction  is  under  sect.  3  of  the  new  Act,  25  Vic,  No. 
14,  which  enacts  that  ^'  every  person  who  shall  sell  in 
any  house  or  place  in  the  colony  any  liquor  without  a 
license  granted  under  this  Act,"  shall  be  liable  to  a 
penalty.  By  sect.  49  of  the  former  Act,  13  Vic,  No. 
29,  the  permitting  any  one  to  manage  the  business  of 
a  licensed  house,  or  any  unlicensed  person  to  become 
virtually,  or  in  effect,  the  keeper  thereof,  was  punishable 
by  the  forfeiture  of  the  license.  There  is  no  corres- 
ponding section  in  the  new  Act  and  its  absence  is  signifi- 
cant of  the*intention  of  the  Legislature.  Under  the  new 
Act  the  person  is  to  take  out  a  license,  and  as  long  as 
that  license  remains  in  force,  any  one  may  sell  on  the 
premises.  By  sect.  44  every  licensee,  employing  an 
unlicensed  person  to  sell  by  retail  any  liquor  out  of  the 
house,  &c.,  in  which  such  licensee  is  authorized  to  sell 
the  same  by  his  license,  or  in  such  last  mentioned  house, 
otherwise  than  as  the  servant  or  agent  of,  and  for  the 
use  and  benefit  of,  and  answerable  and  accountable  to 
such  holder,  is  liable  to  a  penalty.  In  such  case  the 
licensee,  not  his  agent,  is  the  offender.  If  he  has  not  a 
license, both  are  guilty  of  selling  in  an  unlicensed  place; 
if  he  has,  he  himself  is  the  only  one  who  can  incur  the 
penalty  within  this  enactment.  Under  sect.  41a  licensee 
convicted  of  abandoning  his  licensed  house  incurs  the 
forfeiture  of  his  license.  Before,  however,  the  license 
is  done  away  with,  there  must  be  a  conviction  of 
abandonment.  The  applicant  is  not  licensed,  and 
therefore  he  has  not  committed  any  offence,  as  he  was 
on  the  premises  for  which  the  license  had  been  granted. 
IStephen,  C.  J.  It  is  not  the  house  that*  is  licensed, 
but  a  particular  person.  It  is  a  personal  privilege  to 
be  exercised  on  a  particular  spot.] 

Windeyer  for  the  justices.  The  license  is  granted  to 
the  house  and  the  individual  residing  in  it.  The  burden 
also  of  proving  that  this  house  is  licensed  lies  on  the 
applicant  by  the  express  terms  of  sect.  65.  The  Act  does 
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Booth. 


not  anthorise  sly-groj^aelliDglionses  alloverthe  country^  ^862. 
which  would  follow^  if  what  the  applicant  contends  for  is  Ex  parte 
the  law.  [  Wise,  J.  It  is  contended  that  sect.  44  ex- 
pressly has thateffeot.]  Againaperson cannot eell  with- 
out receiving  the  profits — ^the  term  involves  the  idea  of 
it  being  done  for  the  party's  own  benefit.  [  Wiee,  J, 
Section  44  seems  to  imply  that  the  licensee  may  employ 
an  agent  to  carry  on  the  business  for  him.]  Furtiier^ 
the  Act  enables  the  justices  to  call  on  any  person  selling 
to  show  his  license ;  and  no  one  is  allowed  to  keep  a 
house  that  has  been  licensed^  without  a  proper  transfer. 

Milford  in  reply.  Section  44  enables  a  licensee  to  sell 
by  an  agent.  If  the  respondent's  argument  be  correct^ 
all  the  barmen  in  the  colony  are  liable  to  be  convicted. 

Stkphsn^  C.  J.  I  am  of  opinion  that  the  justices 
had  jurisdiction ,  and  that  the  offence  was  committed  by 
this  applicant^  within  the  terms  of  the  third  section. 
The  onus  of  proving  himself  to  be  the  servant  of  the 
licensee^so  as  to  bringhimself  within  the  exception  olthe 
44th  section  lies  on  the  applicant^  who  was  the  defendant 
in  this  case.  Sections  41  and  44  have  been  referred  to 
to  show  that  it  is  no  offence  for  a  licensee  to  sell  by  his 
agent  or  servant.  In  carrying  on  his  business^  a  publican 
must  employ  servants  and  agents ;  he  may  sell  by  the 
hand  of  his  wife^  daughter^  or  servant ;  and  if  the  sale  is 
bona  fide  for  his  benefit^  in  point  of  law  he  sells.  The 
law  of  principal  and  agent  applies  in  this^  as  in  other 
cases.  Butj  in  this  case^  the  applicant  must  be  taken  to 
have  sold  for  his  own  benefit,  and  on  his  own  behalf  ; 
he  is  not  an  agent  of  the  licensee,  but  may  be  styled  his 
appointee.  It  is  contended  that  no  offence  has  been 
committed,  because  the  sale  took  place  in  a  licensed 
house.  This  construction  would  lead  to  the  most  serious 
consequences,  and  I  think  cannot  be  supported.  A 
person,  not  a  house,  is  licensed;  and  certain  personal 
qualifications  are  required  by  the  Act.  A  certificate  is  to 
be  issued  alleging  that  the  justices  "  are  satisfied  that 
(the  licensee)  is  a  person  of  good  fame  and  reputation, 
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1862.  and  fit  and  proper  to  be  licensed/*  and  then  the  license 
Ex  parte  can  issue  to  that  person,  although  he  can  only  sell  on  the 
premises  specified  in  the  license.  This  evidence  (which 
has  been  referred  to  by  consent),  shows  that  the  appli- 
cant is  an  appointee  of  a  licensed  person,  but  not  his 
agent  or  servant.  He  was  selling  for  his  own  benefit, 
and  not  for  the  benefit  of  the  licensed  person  who  was  in 
Sydney.  It  appears  that  he  was  so  much  the  master 
that  he  turned  the  wife  of  the  licensee  out  of  doers.  The 
license  did  not  render  it  lawful  for  JBoo^fcto  sell  in  that 
house,  but,  only  Coleman,  the  original  licensee.  By  the 
Act,  certain  formal  proceedings  are  necessary  before  a 
license  can  legally  be  transferred ;  and  this  shows  that 
unless  the  applicant  be  such  transferee,  he  cannot  lawfully 
sell.  Without  expressing  a  decided  opinion,  I  am  also 
inclined  to  think  that  this  conviction  is  good  in  form, 
and  that  it  is  not  necessary  to  allege  that  the  house  is 
a  licensed  house,  or  expressly  to  negative  the  defendant 
being  either  a  servant  or  agent  of  a  licensed  person. 

Wise,  J.  This  is  a  prohibition  at  Common  Law,  and 
not  under  the  colonial  statutes.  We  have,  therefore, 
to  enquire  whether  on  the  facts  brought  before  us  on 
affidavit,  the  justices  have  any  jurisdiction  to  entertain 
the  case.  It  has,  accordingly,  been  contended  that 
the  appointee  of  a  licensed  person  may  sell  for  his  own 
benefit,  but  sect.  3  forbids  any  person  to  sell  in  any 
house  or  place  any  liquor  without  a  license.  The 
license  under  the  Act  authorises  the  licensee,  while 
living  in  the  house,  to  sell  in  that  house,  but  not  else* 
where.  Section  44  seems  to  me  to  enable  a  licensee, 
if  he  chooses,  to  keep  a  person  in  the  licensed  house, 
to  receive  the  money  and  account  for  it,  even  although 
the  licensee  himself  is  absent,   (a) 

Rule  refused. 

(a)  MUfordt  J.,  was  iitting  in  Equity. 
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The  Queen  against  Fuenbll.  (a)  April  22. 

SPECIAL  Case  stated  for  the  opinion  of  the  Court,  xhe  District 
Court  Judge 

"  The  Court  of  Quarter  Sessions  the°day  a^to" 

Holden  at  Braidwood.  ^^  ^""^  ^^i^Nj 

Quarter  Ses- 
sions, the  jos- 

In  the  absence  of  the  district  Judge  and  chairman  tices  present 
for  Braidwood,  a  Court  of  Quarter  SessiouB  was  opened  ckmrt™  U  the* 
by  a  bench   of    maffistrates  at   Braidwood,  on   3rd  following  day 

TV,.  i-i'ii  'TT  "^d  then  chose 

December,  mstant,  that  bemg  the  day  appointed  and  a  chairman  and 
proclaimed  for  that  purpose.  th^  bSdLtsTrf 

The  Judge  being  still  absent,  after  a  direction  in  the  the  Sessions, 
matter  to  the  clerk  of  the  peace  from  the  secretary  to  the  J^^'^^'der  16 
Attorney  General,  at  about  half*past  three  o'clock  on  Vic,  No.  36, 
the  4th  instant,  we,  tlfe  magistrates  then  present,  having  was  tried  and 
appointed  a  chairman  from  our  number,  proceeded  with  J?"^°i?®^'-  ^ 
the  trial  of  the  prisoners  at  the  Court  house,  upon  the  day  the  District 
information  of  the  Crown  Prosecutor  in  attendance,     arrived  "and 

Upon  that  evening  John  Fumell  was  before  us  con-  >aot  being  satis- 
victed  of  stealing  and  receiving,  and  was  thereupon  by  justices  had 
us  sentenced  to  two  months'  imprisonment  with  hard^'J*"/"*^!"'?'' 

,  '^  diction  in  his 

labor  in  Goulbum  gaol.  absence,  stoted 

The  Judge  arrived  in  the  town  but  was  not  at  the^^JJ^^^f^^^^ 
Court  house  upon  this  evening.  Court.    The 

We  now,  therefore,  hereby  reserve  for  the  considera-  to  entertain  it, 
tion  of  the  Judges  of  the  Supreme  Court,  the  question  of  ^^^Jj*^**  ^^ 
law  which  has  arisen  in  this  case,  namely,  whether  John  served  by  the 
Fumell  was  convicted  and  sentenced  according  to  law.  ^e^usScwf 

J.   W.  BbOWK,  J.P.,  before  whom 

December,  1861.  Chairman."     had  bera°Sed. 

Subsequently 

Martin.  Q.C.,  and  Broadhurst,  Q.C.,  now  appeared  to  J<^,**""  decision 
argue  in  support  of  the  conviction.     IStephen,  C.J.  case  was  filed 
This  is  the  same  case  that  came  before  the  Court  last  Jj^°|j^*j^^ 

Fumell,  risned 
by  the  chairman  of  the  justices,  but  not  showing  when  the  question  had  been 
reserved.  It  came  on  to  oe  argued  after  the  sentence  passed  on  FumeU  had  ex- 
pired.   The  Court  declined  to  entertain  the  question. 

(a)  See  Appendix,  Beg,  v.  Marrington, 


28  SUPREME  COURT  REPORTS. 

l^g-  December.  It  appeared  in  that  case  that  the  District 
The  QvKEN  Court  Judge  and  chairman  were  not  present  when  the 
FuRKELL.  Court  was  opened.  The  magistrates  tried  the  case^  and 
did  not  reserve  any  question  for  the  consideration  of  this 
Court.  Afterwards  the  District  Court  Judge  arrived^ 
and  submitted  the  case.  We  thought  that  it  was  stated 
under  the  provisions  of  13  Vic.^  No.  8,  and  declined  to 
entertain  it^  because  it  was  not  reserved  by  the  Judge 
who  tried  the  case.  Wise,  J.  The  prisoner  has  served 
hissentence.]  Sometimesrecordersreservetheirdecision 
pending  a  case.  This  is  a  most  important  question^  and 
well  worthy  of  the  decision  of  this  Court.  The  applica- 
tion is  not  made  as  a  matter  of  right  under  the  statute 
13  Vic,  No.  8,  but  to  the  discretion  of  this  Court  in  its 
Common  Law  jurisdiction.  The  magistrates  wish  to  be 
guided  as  to  their  future  conduct  by  the  interpretation 
that  this  Court  shall  put  upon  the  statute^  with  reference 
to  holdingQuarter  Sessions  in  theabsence  of  the  District 
Court  Judge.  The  case  of  Regina  v.  Hainess,  (a)  shows 
that  this  has  been  done  before.  That  was  a  special  case 
reserved  for  the  opinion  of  the  Court,  under  the  13 
Vic,  No.  8.  After  sentence,  prisoner's  counsel  asked 
the  presiding  Judge  to  reserve  a  particular  question. 
When  the  case  came  on  to  be  argued,  a  preliminary 
objection  was  taken  by  the  Attorney  General  that  the 
point  was  not  taken  during  the  trial,  but  after  sentence 
had  been  passed,  and  that,  therefore,  the  Court  had  no 
power  under  the  statute  to  reserve  it  for  the  considera- 
tion of  the  Judges.  The  Court  held  that  the  objection 
was  not  taken  in  time  to  give  the  Court  jurisdiction 
under  the  Act:  but,  before  the  Act,  it  was  the  practice 
of  the  Judges  in  consultation  to  consider  any  points 
raised,  for  the  purpose  of  deciding  what  recommenda- 
tion  they  could  make  to  the  Grovemment  as  to  the 
granting  of  a  pardon.  And  the  Judges  accordingly 
as  in  consultation,  heard  counsel. 

The  Attorney  General  was  not  called  upon. 

(a)  WilkinBon's  Australian  Magiitrate,  p.  640. 
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Stbphjen^  C,  J.  We  ought  not,  in  my  opinion,  to  ^^^- 
assume  any  jurisdiction  in  this  case,  or  to  volunteer  an  The  Qubbn 
opinion  as  to  a  case  which  has  terminated.  The  question  fcrnxll. 
is  one  altogether  speculative,  and  any  decision,  therefore, 
would  be  extra-judicial ;  and  the  justices,  if  they  choose, 
might  disregard  it.  The  justices  appear  to  have  enter- 
tained no  doubts  as  to  the  soundnessof  their  opinion  at 
the  time  when  they  tried  the  case ;  but,  after  the  trial  was 
over  and  sentence  passed,  the  learned  chairman,  who  was 
not  present  at  the  trial,  doubting  the  legality  of  what 
occurred  before  his  arrival,  sent  up  a  case  for  the  opinion 
of  this  Court.  We  refused  to  consider  it,  because  the 
Act  for  the  Reservation  and  Decision  of  points  of  Law  in 
Criminal  cases  (13  Vic,  No.  8),  only  empowers  "  the 
Judge,  or  chairman,  or  justice  of  the  peace,  before  whom 
the  case  shall  have  been  tried,''  to  reserve  questions ; 
and  this  statutory  jurisdiction  is  not  given,  except  when 
the  questions  are  thus  reserved.  After  this  judgment 
was  delivered  the  justices,  who  tried  the  case,  appear  to 
have  taken  the  matter  up,  and  now  ask  us  to  entertain 
the  question.  The  learned  counsel  have  pressed  us  in 
the  exercise  of  our  discretion  to  allow  it  to  be  argued ; 
although  the  prisoner  who  was  tried  has  served  his 
sentence,  and  no  judgment  we  may  give  can  have  any 
practical  effect.  This,  in  my  opinion,  ought  not  to  be 
done.  In  Begina  v.  Hainess,  which  has  been  referred 
to,  the  trial  took  place  before  one  of  the  Judges  of  this 
Court,  and  what  was  done  was  in  accordance  with  the 
practice  before  the  Act  was  passed,  and  which  was  the 
practice  in  England.  When  the  Judge  who  tried  the 
case  had  any  doubt,  his  brother  Judges  were  extra- 
judicially consulted,  and  if,  according  to  their  opinion, 
his  decision  had  been  wrong,  a  recommendation  was 
forwarded  to  the  Crown  that  the  prisoner  should  be 
pardoned,  which  was  always  followed.  Now,  when  a 
case  is  reserved,  the  Court  directs  what  shall  be  done. 
The  question  raised  by  this  esse,  when  it  comes 
properly  before  us^  is  meet  fit  for  our  decision. 


so 
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Th«  QuESsr 

V. 
FuiiKELL. 


WiSK,  J.  I  am  of  the  same  opinion.  In  England, 
the  Judges  at  Westminster  were  accustomed  to  reserve 
points  for  the  consideration  of  their  brother  Judges ; 
but  Courts  of  Quarter  Sessions  had  no  power  to  reserve 
cases  except  for  the  opinion  of  the  justices  of  assize,  and 
for  that  reason  the  Criminal  Appeal  Act  was  passed  in 
England,  and  also  here  with  some  variations.  All 
cases  from  Quarter  Sessions  must,  therefore,  come 
before  us  under  the  provisions  of  that  Act 

On  a  subsequent  day,  Stephen,  C.  J.,  referred  to  Rex 
V.  Inhabitants  of  Salop  (a)  where  the  Court  of  King's 
Bench  expressly  refused  to  take  notice  of  a  case 
reserved  upon  the  trial  of  an  indictment  at  the  Quarter 
Sessions,  although  it  had  been  reserved  with  the 
consent  of  the  parties  in  order  to  obtain  the  opinion 
of  the  Court  upon  a  point  of  law,  upon  which  the 
question  at  issue  depended. 

(a)  13  Kut,  M. 


A  hosbfuid  left 
his  wife  with 
her  consent  in 
a  foreign 
oonntry,  and 
came  to  Am- 
traUa,  who 
afterwards, 
withoat  his 
consent  fol- 


A 


Ex  parte  William  Siqeeson  for  a  Prohibition. 

RULE  Nisi  for  a  Prohibition  was  obtained  on  26th 
February,  calling  on  two  justices,  and  the  person 
calling  hene\i Bridget  Sigeraon,  and  Henry  Ratclinson, 
an  inspector  of  the  police,  to  show  cause  why  a  writ  of 
Prohibition  should  not  issue  to  restrain  any  further 
proceedings  in  respect  of  a  certain  order  made  on  6th 

lowed  him, 

and  was  left  by  him  withoat  the  means  of  support ;  Held  an  nnlawfal  deeertiiMi  by 
the  husband  within  4  Vic,  No.  5,  s.  1.  The  strong  legal  presumption  in  favor  of 
marriage,  applies  where  a  marriage  in  a  foreign  country  is  the  foundation  of  pro* 
ceedings  under  The  Deserted  Wives'  Act ;  therefore,  proof  of  the  marriage  ceremony 
having  been  performed  at  New  Orleans,  by  a  person  officiatinff  as  a  priest,  in  a  Roman 
CathoUc  Church,  between  two  persons  who  afterwards  cohabited  together  with  evi- 
dence of  statements  made  by  the  alleged  husband  as  to  the  woman  being  his  wife, 
was  held  sufficient  to  justify  an  adjudication  in  favour  of  the  marriase.  A  deposi- 
tion before  the  mi^trates  is  an  affidavit  within  the  meanini;  of  sect.  4  of  the  Deserted 
Wives'  Act.  After  a  rule  nm,  under  the  Colonial  Justices'  Acts,  has  been  obtained,  the 
justices  may  file  an  amended  order  before  the  motion,  to  make  the  rule  absolute. 
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February  instant,  npon  a  complaint  of  the  said  Bridget  1862- 
Bigerson,  charging  the  applicant  with  deserting  his  wife  ^Ex  parte 
contrary  to  the  Deserted  Wives'  and  Children's  Act,  and 
why  the  said  order  should  not  be  set  aside,  and  the  jus- 
tices pay  the  costs  of  the  application  upon  the  following 
grounds :  First,  that  there  was  no  proof  of  desertion  in 
this  colony ;  secondly,  that  there  was  no  proof  of  any 
lawful  marriage,  or  that  complainant  was  the  lawful  wife 
of  the  defefndant ;  thirdly,  that  there  was  no  sufficient 
proof  of  the  identity  of  the  defendant  being  the  person 
alleged  to  have  been  married  under  the  name  of  Atkin^ 
son  to  the  complainant ;  fourthly,  that  certain  foreign 
notarial  certificates,  and  other  documents,  purporting  to 
be  signed  by  the  British  Consul,  were  improperly  re- 
ceived in  evidence ;  fifthly,  because  the  lapse  of  time 
since  the  marriage  disentitled  the  complainant  to  any 
maintenance ;  sixthly,  because  the  allowance  was  ex- 
cessive; and,  lastly,  because  the  justices  had  given  costs. 

This  application  was  referred  by  Stephen,  C.  J.,  for 
the  consideration  of  the  full  Court,  and  now  came  on 
for  argument.  The  order,  after  the  formal  statements, 
was  as  follows  :  '^and  the  evidence  of  the  said  Bridget 
Sigerson  being  corroborated  by  other  material  wit- 
nesses, we  do  order  and  adjudge  that  the  said  William 
Bigeraon  do  pay  weekly  and  every  week,  for  the  period 
of  twelve  months  now  next  ensuing,  into  the  hands  of 
Henry  Rawlinson,  an  inspector  of  the  police  force  of 
the  city  of  Sydney,  for  the  use,  maintenance,  and  sup- 
port of  the  said  William  Sigerson^s  deserted  wife 
Bridget,  the  sum  of  three  pounds  sterling ;  and  we  do 
order  that  the  first  of  each  weekly  payments  stall  be 
made  on  the  13th  of  February  instant.  Defendant 
also  to  pay  five  guineas  costs." 

The  material  part  of  the  evidence  of  the  complainant 
as  to  her  marriage  in  1840,  with  the  defendant,  at  New 
Orleans,  was  as  follows  :  "The  clergyman  asked  me  if 
I  was  willing  to  become  the  wife  of  William  Atkinson, 
and  I  said  yes ;  the  clergyman  put  the  like  question  to 
Mr.  Atkinson.     I  do  not  recollect  what  he  said.     Mr. 
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^8^'^'  Atkiiiaon  put  the  ring  on,  a  gold  ring;  when  he  put 
Ex  parte  the  ring  on,  he  answered  the  clergyman.  We  were 
married  by  license.  I  don't  know  who  granted  it.  I 
never  saw  the  same  clergyman  perform  the  marriage 
ceremony ;  but  I  know  he  was  the  parish  priest.  I 
heard  him  preach  in  that  church.  I  was  going  on 
twenty  when  I  was  married.  I  did  not  get  the  consent 
of  any  one  to  be  married ;  my  friends  were  opposed  to  it. 
My  mother  was  aliye,  my  father  was  not.  I  aid  not  get 
me  mother's  consent.  Two  persons  were  present  besides 
the  clergyman  ;  but  I  believe  they  are  not  alive.  I 
never  saw  any  marriage  performed  by  the  same  clergy- 
man in  the  same  place.  He  was  dressed  inhisvestments. 
I  have  seen  other  clergymen  dressed  in  the  same  way. 
He  spoke  good  English.  I  am  a  member  of  the  Roman 
Catholic  Church.  The  ceremony  was  not  read  in  Latin. 
All  that  was  said  was  in  English.  When  my  husband 
left  me  he  went  to  California.  I  did  not  follow  him 
there.  I  followed  him  here.  We  did  not  separate  by 
consent.  I  consented  to  jemain  with  my  brother  till  my 
husband  sent  for  me  or  returned."  She  also  stated  that 
she  arrived  in  the  colony  in  November,  1861,  under  the 
name  of  Mrs.  Atkinson',  that  she  was  first  called 
Sigerson  in  this  colony ;  and  that  she  had  not  seen  the 
applicant  since  he  left  the  United  States  in  1852. 

Another  witness  deposed  that  "  Mr.  Sigerson  told 
me  his  wife  had  arrived  from  America.  I  said  he 
never  told  me  he  had  a  wife.  He  said  it  did  not  do  to 
tell  people  everything.  He  told  me  he  had  married 
her  under  another  name^  the  name  of  Atkinson.  He 
said  Sigerson  was  his  proper  name,  that  he  did  not 
intend  to  acknowledge  her  if  he  could  help  it." 

Theevidenceof  the  brother  of  the  respondent  corrobo- 
rates that  of  his  sister  as  to  the  identity  of  the  applicant, 
and  as  to  his  reputed  marriage  and  cohabitation  with  the 
respondent  in  the  United  States.  The  respondent  also 
produced  a  daguerreotype  of  the  applicant  which  she 
swore  was  his  likeness,  and  that  he  gave  it  to  her  as  a 
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•memorial  of  hia  going  away  to  Calif  omia  in  1862 ;  that  ^^^ 
it  had  been  in  her  possession  ever  since.  Her  brother  £z  parte 
also  identified  the.  lilceness.  The  applicant's  cousin 
also  was  examined ;  and  with  reference  to  the  daguer- 
Tcotype  he  swore  '^  the  daguerreotype  produced  is  a 
Tery  bad  likeness  of  my  cousin.  He  has  lost  a  portion 
of  one  of  his  fingers.  This  likeoess  represents  a  person 
oivho  has  lost  a  portion  of  the  fioger/' 

Subsequently  to  the  rule  nisi  haying  been  obtained, 
the  justices  filed  an  order  substantially  in  conformity 
with,  their  adjudication,  but  worded  in  a  more  formal 
manner  than  the  prder  that  had  been  served  upon  the 
defendant.       , 

Holroyd  and  laacbca  for  the  applicant.      The  first 
•objection  is  in  form  a  preliminary  one — ^namely,  that 
there  are  two  orders  before  the  Court  in  addition  to 
tthe  memorandum  of  the  adjudication  made  by  these 
justices  in  this  matter.    There  can  be  but  one  valid 
order.    In  consequence  of  the  making  of  the  first  order, 
the  second  order  was  made  without  jurisdiction  ; .  the 
former  not  having  been  quashed  on  appeal,  or  got  rid  of 
by  supersedeas  j  Reg,  v.  Brisbey.,  (a)     [Stephen,  C.  J. 
There  is  nothing  in  that  objection.  The  law  is  laid  down 
•in  Oke's  Synop8is,p.  28, ''  the  defendant  is  entitled,  upon 
application,  to  a  copy  of  the  conviction  from  the  convict- 
ing n^agistrates,  though  they  are  not  bound  by  the  copy 
they  have  delivered  ;  but  if  it  should  be  found  that  the 
oonvictipn  is  defective  or  informal,  from  mis-stating  the 
name  of  the  informer  or.  any  other  fact,  without  any 
fraud  or  intention  to  mislead,  a  more  correct  one  may  be 
xeturned  to  the  Sessions,  and  the  Court  can  only  take 
notice  of  the  latter.     Indeed,  it  is  alleged  that  the 
formal  conviction  may  be  drawn  up  at  any  time  before 
the  return  of  the  certiorari,  although  after  a  commit- 
ment— or  after  the  penalty  has  been  levied  by  distress — 
or  after  action  brought  against  the  magistrates — or  as 
it  seems  after  the  conviction  had  been  returned  to  the 
sessions; ''  and  a  large  number  of  authorities  are  cited  in 

(a)  18  L.  J.,  M.  C,  167  ;  3  New  Seas.  C,  159. 

0  f 
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18<I2.  support  of  the  position.]  The  second  objection  is,  that 
Ex  pftcto  the  order  does  not  find  that  the  complainant  is  the  wif  e- 
of  the  defendant.  ^Stephen,  C.  J.  This  objection  is 
not  taken  in  the  notice.]  After  the  applicant's  ob- 
jections were  filed,  the  respondents  filed  a  fresh  order. 
{^Stephen,  C.  J.  This  objection  is  immaterial.  If 
there  is  no  legal  evidence  of  the  marriage,  we  shall  qoash 
the  order;  if  there  is,  weshall  amend  it.]  Farther,  there 
is  no  evidence  of  desertion.  The  alleged  desertion  didnot 
take  place  in  this  colony,  within  the  jurisdiction  of  this 
Court,  but  in  America  in  1852;  and  then  the  separation 
was  with  her  consent.  The  seventh  section  of  22  Yic, 
No.  6,  provides  that  ''where  any  husband  shall  have 
qmtted  his  wife  for  a  period  exceeding  sixty  days, 
during  seven,  at  the  least,  of  which  such  wife  shall  have^ 
been  left  by  him  withoutmeans  of  support,  suchhusband 
shall  prima  fade  be  deemed  to  have  unlawfully  deserted 
such  wife.''  The  evidence  shows  that  the  separation 
was,  in  its  inception,  voluntary  on  both  sides,  and  can- 
not, therefore,  come  within  the  terms  of  this  section. 
4  Vic,  No. 5,  s.  1,  enacts  that  ''if  it  appear  to  the  satis- 
faction of  any  justice,  that  any  married  woman  hath 
been  unlawfully  deserted  by  her  husband,  or  left  by 
him  without  means  of  support,''  such  justice  may  call 
on  him  to  show  cause  why  she  should  not  be  supported 
by  him.  The  terms  of  this  section  imply  that  the 
offence  can  only  be  committed  in  invitam,  and  require- 
the  active  agency  of  the  husband ;  therefore,  in  this 
case,  whereby  the  evidence  the  husband's  conduct  while 
he  has  been  within  the  jurisdiction  of  this  Court,  has 
been  merely  passive,  he  has  not  committed  any  offence 
within  the  meaning  of  this  section.  [^StepheUy  C.  J.  If 
that  be  so,  a  wife  in  England,  allowing  her  husband  to 
come  out  here  without  her,  in  order  to  make  a  liveli- 
hood, has  no  remedy  under  this  Act,  if  she,  subse- 
quently, hearing  of  his  success,  comes  out  after  him, 
and  he  refuses  to  support  her.  Is  not  that  desertion  ? 
If  she  starves  here,  we  must  support  her ;  if  she  dies^ 
we  must  bury  her.] 
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A  farther  objection  is,  that  there  was  no  evidence  ^^8. 
before  the  justices  of  the  marriage  law  in  America ;  Bx  pute 
and,  therefore,  no  sufficient  proof  that  the  marriage 
in  question  was  a  legal  marriage.  In  proving  foreign 
marriages,  some  evidence  must  be  given  of  the  law 
of  the  f oreigpti  state ;  and  professors  of  the  law  have 
been  examined  with  this  object,  Lmdo  V.  £«K- 
sario  (a)  ;  Middletan  v.  Janverin  (6).  In  the  judgment 
of  Sir  W.  Wynne  (p.  447),  it  is  laid  down,  "I  think 
the  true  principle  to  be,  that  if  the  marriage  is  bad 
abroad,  and  is  not  good  there,  as  being  contrary  to  the 
laws  of  the  country  in  which  it  is  had,  it  is  not  to  be 
held  good  by  the  law  of  this  country/'  The  status  of 
marriage  must  be  determined  by  the  law  of  the  place 
where  the  contract  was  entered  into.  [Wise,  J. 
Where  people  are  reputed  to  be  married,  and  also 
live  together,  is  not  the  presumption  in  favor  of 
its  legality  strong  evidence  of  the  marriage  f  In  the 
case  of  Piers  v.  Piers  (c)  it  is  laid  down  that  the  ques* 
tion  of  the  validity  of  amarriage  cannot  be  tried  like  any 
other  question  of  fact  which  is  independent  of  presump- 
tion, for  the  law  will  presume  in  favor  of  marriage,  and 
such  presumption  must  be  met  by  strong,  distinct 
and  satisfactory  disproof.  In  this  case,  therefore,  where 
two  persons  had  shown  a  distinct  intention  to  marry, 
and  a  marriage  had  in  form  been  celebrated  between 
them  by  a  regularly  ordained  clergyman  in  a  priViate 
house,  as  if  by  special  license,  and  the  parties  by  their 
acts  at  the  time,  showed  that  they  believed  suehmarriage 
to  be  a  real  and  valid  marriage,  the  rule  of  presumption 
was  applied  in  favor  of  its  validity,  though  no  license 
could  be  found,  nor  any  entry  of  the  granting  of  it,  or 
of  the  marriage  itself,  could  be  discovered,  and  though 
the  bishop  of  the  diocese  (during  whose  episcopacy  the 
matter  occurred) ,  when  examined  many  years  afterwards 
on  the  subject,  deposed  to  his  belief  that  he  had  not 
granted  any  license  for  such  marriage.]  The  defend- 
ant's admissions  must   be    looked   upon   with    great 

(a)  1  Hftffg.  Cons.,  248.  (6)  2  Hftgg.  Cona.,  441. 

(c)  2  H.  IT  Ca ,  331,  13  Jar.,  569. 
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XM^  suspicion ;  he  may  have  been,  imposed  upon  by  a  de- 
Ex  parle  signing  priest.  It  is  contended  that  it  must  be  proved 
that  there  was  a  valid  marriage ;  and  it  is  not  suffi- 
cient to  prove  that  this  applicant  at  some  time  or  other 
supposed  himself  to  have  been  married.  [Wise,  J. 
Does  not  the  law,  except  on  prosecutions  for  bigamy 
and  actions  for  criminal  conversation,  hold  that  acknow- 
ledgment, cohabitation,  and  reputation,  are  presumptive 
evidence  of  marriage  ?]  It  is  contended  that  that  rule 
has  no  application  where  the  alleged  marriage  is  a  foreign 
marriage,  and  the  defendant  is  sought  to  be  punished 
for  a  desertion.  [Stephen,  C.  J.  In  November,  1862, 
I  was  called  at  the  Old  Bailey  to  give  evidence  of  the 
law  of  marriage  in  this  colony.  It  was  a  prosecution 
for  bigamy,  the  principal  witness  proved  that  she  was 
married  by  the  Reverend  Dr.  Lang,  in  Sydney,  and 
that  she  knew  him  to  be  the  Reverend  Dr.  Lang,  and 
that  he  officiated  usually  as  a  Presbyterian  minister, 
and  that  she  got  a  certificate  from  him ;  she  could  not 
prove  what  form  of  words  Dr.  Lang  used;  and  she 
deposed  that  the  ceremony  didnot  take  place  inachurch. 
The  certificate  was  read  in  evidence,  and  the  man  con- 
victed.] 4  Vic,  No.  5,  s.  4,  (a)  enacts,  that  ihe 
woman  alleged  to  be  deserted  ^^  shall  produce  before 
such  justices  direct  evidence  of  her  marriage  with  the 
person  against  whom  complaint  is  made,^'  that  must  be 
interpreted  to  mean  something  more  than  cohabitation, 
or  it  requires,  in  case  of  her  inability  to  do  so,  that  she 
'^  shall  make  affidavit,  setting  out  the  time,  place  and 
circumstances  of  the  said  marriage.'^     The  meaning  of 

(a)  The  ■eotion  U  as  follows  :— *'  Any  woman  making  comfdaint  to 
any  justice  of  having  been  actually  deserted  by  her  huaband,  or  left  by 
him  without  sufficient  means  of  support,  shall  produce  before  such 
justices  appointed  to  inquire  into  the  complaint,  direct  evidence  of  her 
aiarriagewith  the  person  against  whom  complaint  is  made ;  or  in  case  of 
her  inability  to  produce  such  direct  evidence  to  the  satisfaction  of  the 
justices,  shall  malce  affidavit  before  them,  settinff  forth  the  time,  place, 
and  circumstances  of  the  said  marriage  ;  and  her  affidavit  -shall  be 
deemed  sufficient  to  authorize  such  justices  to  make  an  order  for  her 
maintenance  bv  her  husband,  in  the  manner  provided  by  this  Act,  and 
such  order  shall  continue  in  force  till  rescinded  bv  the  same,  or  any  two 
other  justices  on  sufficient  proof  being  given  before  them  of  the  falsity 
of  the  averments  sworn  to  oy  the  woman  :  Provided,  that  it  shall  be 
in  the  discretionof  the  justices,  on  any  reasonable  cause  shown  for.  such 
desertion  or  refusal  of  maintenance,  to  decline  making  any  such  order.'* 
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the  words  '*  direct  evidence  '*  are  thus  shown  to  be  ^^^ 
something  rery  different  to  a  mere  affidavit  setting  out  ^^  !»rte 
these  particulars.  This  alternative  shows  that  it  is 
necessary  to  prove  something  more  than  mere  cohabita- 
tion^  because  in  no  case  could  she  find  much  difficulty 
in  proving  that  fact.  The  statute  requires  either  direct 
evidence  or  such  circumstances  as  according  to  the  law 
of  the  place  constitute  a  legal  marriage.  Further,  these 
notarial  certificates  are  utterly  worthless.  There  is  no 
evidence  that  the  person  who  assumed  to  perform  the 
ceremony  was  a  person  legally  authorised  to  perform 
marriages  in  America,  and  even  assuming  the  signature 
which  verifies  the  extract  from  the  registry  to  be  a 
gBUuine  sigfnature,  there  is  no  evidence  that  the  original 
registry  was  produced  to  the  notary,  or  that  the  notary 
at  any  time  saw  the  original.  The  Court  will  not  take 
judical  notice  of  the  notary's  seal  or  character.  [^Stephen, 
C. J.  Protest  of  a  bill  of  exchange  before  a  Portuguese 
notary  is  good  all  over  the  world.  Surely  these  docu* 
ments  afford  a  strong  presumptive  evidence  of  the  truth 
of  the  complainant's  story.]  Further,  the  amount  of 
the  maintenance  adjudged  by  the  justices  is  excessive.. 
And,  lastly,  the  order  is  bad  for  awarding  costs. 

Martin,  Q.C.  for  Mrs.  Siger^on.  The  circumstance's 
detailed  in  the  evidence  are  amply  sufficient  to  justify 
the-  magistrates  in  concluding  that  there  had  been  a 
marriage.  The  facts  in  the  case  of  JB.  v.  Inhabitants 
of  Bta/mpton,  (a)  are  very  similar  to  the  facts  in 
this  case.  They  are  given  in  the  judgment  of  Lord 
Ellenborough,  C.  J.  ^^  The  facts  are  shortly  these  : 
a  soldier  on  service  with  the  British  army  in  St. 
Domingo,  in  1796,  being  desirous  of  marriage  with  the 
widow  of  another  soldier  who  had  died  there  in  the 
service,  and  both  parties  being  desirous  of  celebrating 
their  marriage  with  effect,  they  went  to  a  chapel  in  the 
town  where  they  were,  and  there  the  ceremony  waa 
performed  by  a  person  appearing  there  as  a  priest, 
and  officiating  as  such ;  the  service  being  in  French, 

(a)  10  East,  282. 
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mg»  but  interpreted  into  Englisli  by  one  who  officiated  a& 
£x  p^rta  clerk ;  and  whick  the  widow  understood  at  the  time  to 
be  the  marriage  service  of  the  Church  of  England;'' 
the  judgment  continues :  "  Firsts  considering  it  as  a 
marriage  celebrated  in  a  place  where  the  law  of  England 
prevailed  it  is  to  be  seen  whether  this  would  have  been 
a  good  marriage  before  the  Marriage  Act.  Now  cer- 
tainly a  contract  of  marriage  per  verba  de  prmeenH 
would  have  bound  the  parties  before  that  Act,  and  this 
appears  to  have  been  per  verba  de  prxeentifeaid  to  have 
been  celebrated  by  a  priest^  that  is  by  one  who  publicly 
assumed  the  office  of  a  priest  and  appeiarred  habited  as 
such ;  ^'  it  then  goes  on : — ''But  supposing  the  law  of 
England  liot  to  have  been  carried  to  St.  J)omingo  by 
the  King's  forces,  nor  obligatory  upon  them  in  this 
particukur,  let  us  consider  whether  the  facts  stated  would 
not  be  evidence  of  a  good  marriage,  according  to  the 
law  of  that  country,  whatever  it  might  be.  And  indeed 
after  the  ceremony  of  marriage  as  it  was  understood 
and  intended  by  the  parties  at  the  time  to  be,  performed 
openly  in  a  chapel,  by  a  person  appearing  there  as  a 
priest,  authorised  to  perform  the  ceremony  of  marriage, 
and  this  followed  by  a  cohabitation  between  the  parties, 
as  man  and  wife,  for  eleven  years  afterwards,  every 
presumption  is  to  be  made  in  favour  of  its  validity. 
I  should  have  considered  myself  as  safe  in  resting 
my  opinion  in  favour  of  this  marriage  upon  the  law  of 
England,  as  it  exists,  independent  of  the  provisions  of 
the  Marriage  Act.  But  without  the  aid  of  that,  I  think 
every  presumption  must  be  made  in  favor  of  its  validity 
according  to  the  law  of  the  country  where  it  was  so 
celebrated,  having  been  performed  there  in  a  proper 
place, and  by  apersonofficiatingas  one  competent  toper* 
form  that  function."  The  case  of  Piers  y.  Piers,  decided 
by  the  House  of  Lords,  goes  still  further: — ^the  negative 
evidence  of  the  Bishop  was  not  considered  sufficient  to 
rebut  the  strong  presumption  in  favor  of  the  marriage, 
which  the  lawraises  in  such  a  case.  Where  the  marriage 
is  celebrated  by  one  assuming  to  be  a  priest,  and  the 
parties  chiefly  interested  in  the  matter  understand 
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it  to  be  a  legal  marriage^  the  onus  of  proving  that        ^^^ 

«there  is  no  le&ral  marriaire  lies  on  the  other  side.    In      £<  parte 

^o  S10BB8ON 

Smith  V.  Miwwell  (a)  Beat,  C.  J.  held  that  a  marriage 

in  Ireland,  performed   in  1799,  by  a  clergyman  of 

the  Church  of  England,  in  a  private  house,  was  valid, 

.although  there  was  no  evidence  that  any  license  had 

been  granted  to  the  parties.     In  the  present  case, 

the  evidence  shows  that  the  ceremony  was  performed 

by  one   dressed  in  the  habit  of  a  Roman   Catholic 

priest.     Nothing  but  the  strictest  legal  proof  could 

raise  a  stronger  presumption  of  the  existence  of  the 

marriage.  Verba  de  prssamiti  were  considered  sufficient 

by  the  Canon  Law  to  constitute  a  valid  marriage,  and 

we  sufficient  in  those  countries  where  that  system  of 

jurisprudence  is  in  force ;  Dalrymple  v.  DalrympU.  (b) 

In  England  the  presence  of  a  priest  was  superinduced. 

In  this  case,  therefore,  we  havQ  a  marriage  which  by 

the  Common  Law  of  England  would  be  considered  a 

▼alid  marriage.     It  is  deposed,  that   the   officiating 

•clergyman  was  a  parish  priest, — ^that  he  was  habited 

in  the  sacred  vestments  of  his  office,-r-4Uud  that  he  was 

:aocustomed  to  preach  in  one  of  the  churches.     The 

dvreet  evidence  of  the  marriage,  required  by  sect.  4  of 

4  Vic,  No.  5,  must  be  interpreted  to  mean  something 

more  than  evidence  of  reputation.     It  was  so  decided 

by  this  Court  in  ex  parte  Hogan  v.  Scott,  (July,  1855), 

(c)  [Stephen,  C.  J.  That  is,  I  have  no  doubt,  a  correct 

•report  of  the  decision ;  I  have  no  note  of  it  in  my  book, 

but  I  have  been  referred  to  Mr.  Holroyd's  Collection 

of  Colonial  Cases,   which  contains  a  report  of  the 

decision,  and  I  have  some  recollection  of  the  case.] 

Again  the  appellant  was  rightly  convicted  of  desertion. 

Desertion  means  separation,  indicating  an  intention  not 

"to  contribute  te  the  maintenance  of  the  party  deserted, 

«nd  can  take  place,  although  the  separation  in  its 

inception  was  voluntary  on  both  sides.    The  material 

part  of  the  offence  is  the  leaving  without  support. 

[Wise,  J.  Besertion  is  the  depriving  of  the  consortium, 

« 

(a)  Rvui  A  M.,  80  (6)  2  Hagg.,  54. 

4c)  WilkiBMii'«  Aiutrftliui  MagUtrate,  p.  426. 
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^862.  the  comfort,  support,  and  protection  to  which  the  wife* 
SkibSo^  is  entitled.]  As  to  the  objection  that  the  amount  is' 
too  large,  the  Court  will  not  interfere  with  the  discretion 
that  is  given  to-the  justices.  There  was  ample  evidence- 
that  the  husband  is  a  man  of  property.  The  objection 
as  to  the  costs  also  fails,  as  the  case  is  within  11  and  12^ 
Vic,  c.  43,  s.  18  ;  but  if  that  part  of  the  adjudication 
is  bad,  it  is  only  an  excess  which  the  Court  will  amend. 
Stephen  for  the  magistrates.  In  Broam^a  Legal- 
Maxims,  (a)  it  is  laid  down  thaf  the  law  will  presume 
in  favour  of  the  validity  of  a  marriage>  especially  where 
a  great  length  of  time  has  elapded*  since  its  celebration ; 
indeed,  the  legal  presumption  as  to  marriage  and  legiti- 
macy is  only  to  be  rebutted  by  stl*ong,  distinct,  Satis- 
factory, and  conclusive  evidence.*'  •  Where  the  only 
proof  that  the  person  performingtheiki^rriage  ceremony 
was  a  priest,  has  been  the  fact  that  he  performed  it ; 
there  the  marriage  has  been  held  valid;  Fieldinff^e' 
Cmb.  (b)  In  Regi  v.  Simmansio,  (c)  which  was  a  prose- 
cution for  bigamy,  the  prisoner's  admissions  were  left  to* 
the  jury  as  evidence  that  he  had  been  legally  married 
according  to  the  law  of  the  country,  where  the  marriage- 
was  solemnised.  Now,  this  was  an  adnlission  not  only 
that  the  ceremony  had  taken  place,  but  as  to  its  legal 
effect.  Although  in  a  later  case,  Reg,  v.  Fh^ierty,  (d) 
Pollock,  C.  B.  directed  an  acquittal  where  the  only 
evidence  was  some  such  admissions.  [  Wise,  J.  In  that 
case,  the  evidence  seems  to  have  been  admitted;  but  the- 
Lord  Chief  Baron  told  the  jury  that  that  evidence  was 
not  enoughi]  Now  the  appli6^tton  formaintenance  is  iiv 
the  nature  of  a  civil  proceeding ;  but,  even  in  criminal 
prosecutions,  the  maxim  omnia  frmsujnantw  rite  esee 
ac^a  has  been  heldto  fepply.  Beg,  V.  Mainwarmg  (e)  was 
a  trial  for  bigamy,  and  proof  was  given  by  a  witness 
who  was  present  that  the  prisonier  married  his  first  wife- 
at  a  Wesley  an  chapel,  in  the  preseuce  of  the  registrar  7 

(a)  Ed.  3rd.,  p.  861.             .     .  t       W  6  St.  Tr.j.6ia 

(c)  1  C.  &  K.,  164.  (d)2C&K..  7Sl 

(e)  1  Dean,  and  B.,  123 ;  36  L.  J.  M.  C,  11 ;  and  see  Zit  r» 
HaJVs  SHate  ;  22  L.  J.  Ch.  11. 
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and  that  the  entry  of  the  marriage  in  the  registrar's  ^^^- 
book  was  signed  by  the  witness,  as  a  witness  to  the  Bx  parte 
marriage  ;  and  that  the  parties  lived  afterwards  to* 
gether  as  man  and  wife  for  some  years.  The  majority 
of  the  Court  held  that,  without  reference  to  the  certifi- 
cate, the  fact  of  the  solemnization  of  the  marriage  in  a 
ehapel,  in  the  presence  of  the  registrar,  who  could  not 
lawfully  have  been  present  had  the  chapel  not  been 
registered,  and  the  entry  of  the  marriage  in  his  book, 
raised  a  pnma/ocie  presumption  that  the  chapel  was 
duly  registered.  Wighiman,  J.,  says  ^'the  presence  of 
the  registrarytheciroumstances  attending  the  ceremony, 
the  entry  in  the  registrar's  book  of  a  copy  was  pro* 
duced,  assisted  by  the  presumption  of  omnia  rite  oc^a 
make  out  Bi  prima  fladB  case  without  reference  to  the 
document."  As  to  the  admissibility  of  the  notarial 
certificate,  it  is  submitted  that  the  court  takes  cog^- 
zance  of  the  official  acts  and  powers  of  these  func* 
tionaries.  [Wise,  J.  In  Cole  v.  Sherard  (a),  the. 
Court  of  Exchequer  took  judicial  notice  .of  the  seal  on 
anotarialcertificate,  verifying  an  affidavit  sworn  before 
a  magistrate  abroad.] 

Isaacs  in  reply. 

Stbphbk,  C.J.  The  first  objection  taken  by  the  appli^^ 
cant  was,  there  were  three  orders  before  the  Court : — 
that  only  one  order  in  regard  to  the  same  subject  matter 
could  legally  be  in  force  f  and  that  in  the  absence  of  a 
supersedeas  under  the  hands  and  seals  of  the  justices, 
purporting  to  supersede  the  previous  order,  this  Court 
ought  not  to  enquire  into  theproceedings  at  all.  The  first 
of  these  three  so-called  orders  is  a  mere  memorandum 
of  the  adjudication.  The  second  was  the  original  order ; 
but  after  the  rule  nisi  had  been  obtained,  the  justices 
substituted  for  this  order,  which  was  informal  and  ir- 
regular, the  third  order,  which  is  the  only  one  before* 
the  Court.  The  justices  had  a  perfect  right  to  file  this 
amended  order;  it  contains  the  same  adjudication, 
drawn  up  in  a  more  regular  manner ;  although  they 

(a)  11  Exch.,  482. 
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SlOERSON. 


1862.  wonld  not  be  justified  in  making  any  addition  or  al- 
£z  |»ftne  teration  to  their  original  judgment.  The  second  ob- 
jection was^  that  the  order  contained  no  express 
adjudication  that  the  applicant  was  the  wife  of  the  re- 
spondent. If  there  were  any  force  in  this  objection^  we 
should  amend  the  order,  by  inserting  the  necessary 
words;  but,  in  my  opinion,  the  amendment  is  unneces- 
sary, because  the  applicant  is  referred  to  as  the  wife  of 
the  respondent  in  the  order  itself.  A  further  objection 
taken  is,  that  there  is  no  proof  of  desertion  within  the 
meaning  of  the  Act.  By  the  statute  4  Vic,  No.  5,  sect.  1, 
it  is  sufficient  that  any  married  woman  be  unlawfully 
deserted  by  her  husband,  or  left  by  him  without  means 
of  support.  In  my  opinion,  these  words  apply  in  any 
ease  where  the  husband  so  conducts  himself  that  the  wife 
is  left  without  means  of  support,  oris  deprived  of  such 
means;  or  if  he  keeps  her  out  of  his  house,  and  without 
such  means;  or  if  he  goes  out  of  his  house,  leaving  her 
behind,  and  afterwards  not  suppljring  her  with  such 
means.  It  appears  that  Mr.  Sigermm^  with  the  consent 
of  the  respondent,  left  her  in  New  Orleans,  and  went  to 
California.  Afterwards  he  came  on  to  Sydney,  and  be- 
come possessed  of  considerable  property.  The  respon- 
dent, hearing  of  his  good  fortune,  follows  him  to  Sydney 
with  her  brother.  Mr.  Sifferson,  however,  refuses  to 
recognize  her  as  his  wife,  and  repudiates  any  claim  upon 
him  for  her  maintenance  or  support.  The  respondent 
was  left  by  Mr.  Sigerson  without  means  of  support ; 
and  although  she  may  have  come  to  this  colony  without 
his  consent,  or  even  against  his  will,  I  think  there  is 
^enough  to  justify  theadjudication  of  desertion  within  the 
meaning  of  the  Act.  Another  objection  taken  was,  that 
there  was  no  sufficient  evidence  of  the  marriage  of  these 
parties  according  to  the  terms  of  sect.  4.  The  "direct" 
evidence  thus  required  has  been  held  in  JEx  parte  Ho* 
gan  v.  Scott  to  mean  some  evidence  beyond  reputation, 
but  not  calling  for  the  most  rigorous  testimony  as  in 
•cases  of  bigamy  or  adultery.  Now,  it  appears  from 
the  depositions,  that  the  ceremony  of  marriage  was  per- 
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iormed  between  these  parties  in  a  chnrcli  by  one  habited        1^>^ 

as  a  priest; — that  words  significant  of  the  intention  of      Bx  p^urta 

the  parties  was  used  on  the  occasion : — ^that  this  oeremon  j 

was  followed  by  cohabitationfor  some  years; — and  that 

they  were  reputed  to  be  man  and  wife  by  some  of  the 

witnesses  called  before  the  justices*  In  my  opinion  this 

is  "direct"  eyideiiceo£themamage,withinaLeineanmg 

of  the  statute*     But  it  is  said  that  there  is  no  proof  of  a 

legalmarriageacoovding  to  the  lawof  the  country  where 

the  contract  was  entered  into.     On  the  authority  of 

Piers  V.  Pier,,^d  theotl.erc»es  citodoutkeargJeut. 

I  am  of  opinion  that  there  was  sufficient  evidence  to 

justify  the  magistrates  in  considering  that  the  marriage 

thus  solemnized  was  a  valid  marriage,  according  to  the 

law  of  the  United  States.    Where  there  is  evidence  of 

a  marriage  having  been  solemnized,  the  onus  of  estab* 

lishing  its  invalidity  is  cast  on  the  other  side.     The 

applicant,  inmy  opinion,  hasproveda  marriage  de  facto; 

and, therefore, theonusof  provingthat  it  was  not  ds  jure 

was  thrown  <m  the  respondent*      Everything  is  to  be 

presumed  in  favor  of  a  marriage  performed  by  a  person 

apparently  possessing  authority  to  solemnize  marriages, 

and  followed  by  cohabitation.     Marriage  is  a  civil  c<m* 

tract,  under  which  both  parties  are  entitled  to  certain 

rights  and  are  subject  to  certain  liabilities.    This  con* 

tract,  if  good  where  it  is  made,  is  good  all  over  the 

world.     Mr.Siger8on,therefore,isliableinthis  country. 

I  give   no   opinion  as  to  the  admissibility  of  the 

marrii^  certificate.     With   regard  to  the  identifi* 

cation  of  the  husband,  the  evidence  of  the  wife  and 

her  brother  appears  to  me  sufficient,  and  I  may  add 

that  the  admissions  also  made  by  the  husband,  in  my 

opinion,  might  have  been  considered  sufficient  evidence 

of  this  fact.    As  regards  the  amount  of  maintenance 

directed  by  the  justices,  the   Court  will  not  nicely 

•ezaminine  this  exercise  of  their  discretion.     There 

mightbecases  of  gross  excess,  where  we  might  be  called 

upon  to  interfere,  but  in  this  case  I  think  the  amount  is 

only  fair  and  reasonable.    As  regards  the  question  of 
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^^^  costsinthiscase,  in  my  opinion^  the  justices  hayepowerto 
Bxpurte  award  costs.  11  and  12  Vic,  cap.  43^  provides  that 
^4n  all  cases  of  summary  conviction,  or  of  orders  made 
by  a  justice  or  justices,  it  shall  be  lawful  for  the  justice 
or  justices  making  the  same,  in  his  or  their  discretion,  to 
award  and  order  in  and  by  such  conviction  or  order  that 
thedefendantshallpay  to  the  prosecutor  or  complainant, 
respectively,  such  costs  as  shall  seem  just  and  reasonable 
in  that  behalf ;  and  the  same  shall  be  recoverable  in  the 
same  manner  and  under  the  same  warrants  as  any 
penalty  or  sum  of  money  adjudged  to  be  paid  in  and  by 
such  conviction  or  order,  is  to  be  recoverable."  No  coats, 
therefore,  can  be  given  except  where  the  justices  adjndi* 
cate  that  a  sum  of  money  is  to  be  paid.  If  this  rule  is 
applied  to  the  present  case,  it  will  be  seen  that  if  this 
order  be  disobeyed,  the  respondent  can  be  committed* 
The  costs  are  to  be  recovered  in  the  same  manner  and 
tinder  the  same  warrants  as  the  sumof  money ;  therefore, 
he  can  be  committed  in  this  case  for  costs.  If  the 
justices  can  send  him  to  gaol  for  the  sum  of  money 
ordered  for  maintenance,  they  can  also  do  so  for  the  costs 
which  are  appendant  to  that  sum.  Lastly,  it  is  our  duty 
to  give  costs  in  this  case,  as  there  was  no  ground  for 
this  opposition.  The  justices  who  supported  this 
order  in  chambers,  and,  also,  in  this  Court,  are  en- 
titled to  their  costs  on  both  occasions.  The  wife,  who 
only  appeared  here  and  not  in  chambers,  is  also  en- 
titled to  her  costs ;  although  she  was  not  served  with 
the  order,  yet  she  might  appear,  and  support  it, 
because  she  was  interested ;— or  even  she  might  havo 
objected  to  its  being  examined  by  the  Court  because 
she  was  not  served. 

Wise,  J.  I  only  wish  to  add  an  observation  as  to 
one  point,  accidentally  omitted  in  the  judgment  just 
delivered.  The  4th  section,  which  requires  direct 
evidence  to  be  given  by  aflSdavit,  would  be  satisfied 
by  sworn  testimony  contained  in  depositions,   faj 

(a)  MUfard,  J.,  was  sitting  in  Eqaity. 
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1882. 


The  Queen  against  Hargraves.  -^P*^!  22. 

SPECIAL  Case  reserved  for  the  consideration  of^'.^*'®^?* 
livinff,  or  in- 
the  Judges  under  13  Yic,  No.  8.  tendue  to  live, 

" Li  the  Court  of  General  Sessions  holden  ^^j^ thewife 

at  Sydney,  in  and  for  the  colony  of  New  of  B,  appropri- 

South  Wales,  on  the  3rd  day  of  March,  u^  soocU  be- 

1862.  longing  to  5. 

and  in  the  poe- 

The  prisoner  was  tried  before  me  at  the  last  Sydney  setsion  of  his 
sessions,  on  a  charge  of  stealing  a  variety  of  articles,  JJ^%'i^  J^at 
(other  than  female  wearing  apparel),  the  property^of  theseaoodB  be- 
one  James  Nugent.    The  evidence  adduced  at  the  trial  ^^  ^  ^ot ' 
proved  that  the  prisoner  had  been  in  the  service  of  the  guilty  of  lar- 

cenv 

prosecutor  at  Grunning,  who  was  a  married  man,  and 
was'  at  that  time  living  with  his  wife  Lucy  Ann, — that 
the  prosecutor's  wife  and  the  prisoner  were  at  that  time 
on  very  familiar  terms,  from  which  the  jury  might 
infer  adultery  had  been  committed  before  she  left  her 
husband's  house,  although  she  denied  it. 

It  was  farther  proved  that  during  the  time  prisoner 
was  living  in  the  prosecutor's  house,  the  wife  packed 
up  a  variety  of  articles  (other  than  her  own  wearing 
apparel),  and  placed  them,  with  the  prisoner's  know- 
ledge, in  his  room;  he  assisting  to  cord  the  boxes,  and 
sometime  afterwards  assisting  to  place  them  on  a  dray. 
It  was  not  shown  that  he  knew  at  that  time  the  actual 
contents  of  the  boxes.  These  boxes,  which  contained 
some  of  the  articles  alleged  to  be  stolen,  together  with 
some  other  property,  were  conveyed  to  Goulburn  in  the 
absence  of  the  prosecutor,  and  placed  under  the  charge 
of  the  prisoner.  The  wife  afterwards  joined  the  prisoner 
there,  and  upon  her  own  confession,  from  that  time  until 
he  and  she  were  found  together  in  Sydney,  they  were 
living  as  man  and  wife.  Upon  the  prisoner  being  appre- 
hended in  Sydney,  many  of  the  articles  named  in  the 
information,  found  in  the  house  and  claimed  by  him 
as  his^  were  identified  by  the  prosecutor,  and  he  (the 
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ISO.         prisoner)  claimed  some  few  as  his  own  property.  It  was 
Th«  QvxBM    also  proved  that  many  of  the  goods  were  sold  to  support 
the  prisoner,  the  proseoutor's  wife,  and  her  children. 

I  told  the  jury  that  they  might  find  the  prisoner 
guilty,  if  they  came  to  the  conclnsion  either  that  the 
prisoner,  intending  to  have,  and  did  hare,  an  adulterous 
intercourse  with  the  wife,  was  engaged  jointly  with 
her  in  taking  the  g^oods;  or,  secondly,  that  the  prisoner 
intending  to  have,  and  did  have,  an  adulterous  inter- 
course, though  not  a  party  to  the  original  taking,  yet 
afterwards  at  Goulbum  or  Sydney  appropriated  any 
part  of  the  goods  to  his  own  use.  The  jury  found  the 
prisoner  guilty,  adding  that  they  did  so  on  the  ground 
that,  though  not  engaged  jointly  in  the  orig^al  taking 
of  the  goods,  &c.,  yet,  that  having  committed  adultery, 
he  appropriated  some  of  the  goods  to  his  own  use. 
The  prisoner  was  then  sentenced  to  six  months^  hard 
labor  in  Parramatta  gaol.  Before  sentence,  at  the 
suggestion  of  the  prisoner's  advocate,  I  reserved  the 
following  question  for  the  consideration  of  their  Honors 
the  Judges  of  the  Supreme  Court,  viz.:  was  I  right  in 
telling  the  jury  they  might  find  the  prisoner  g^lty,  if 
they  came  to  the  conclusion  that  the  prisoner  intending 
to  have,  and  did  have,  an  adulterous  intercourse,  though 
not  a  party  to  the  original  taking,  yet  afterwards  at 
Goulbum  or  Sydney,  appropriated  any  part  of  the 
goods  to  his  own  use. 

Jambs  S.  Dowlikg, 

Chairman,  Sdc. 

The  Attorney  General  in  support  of  the  conviction. 
The  prisoner  has  been  rightly  convicted.  The  prisoner 
received  these  goods  from  the  wife,  who,  by  her  adultery, 
has  ceased  to  be  the  agent  of  her  husband.  He  knew  that 
she  was  not  his  agent,  and  in  taking  possession  of  her  hus- 
band's goods  from  her,  under  these  circumstances,  it  is  to 
be  presumed  that  he  knew  they  were  the  husband's  goods. 
In  Reg,  v.  Berry  (a)  the  prisoner  watching  his  oppor- 

(a)28L.  J.,M.  C.,70. 
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tnnity,  when  the  prosecutor  was  absent^  took  away  the  m^- 
prosecutoT^s  wife,  and  with  her  seyeral  boxes,  filled  with  The  Qubkn 
the  prosecutor's  property.  The  prisoner  and  the  wife 
were  found  living  together  in  adultery ;  the  property 
was  all  in  their  lodgings.  It  was  held  that  the  prisoner 
was  indictable  for  stealing  the  property  of  the  prose- 
cutor, as  he  took  the  property  under  such  circumstances 
that  the  assent  of  the  husband  to  the  taking  could  not 
be  presumed.  \_Btephen,  C.  J.  In  the  present  case, 
however,  the  jury  have  found  that  there  was  no  joint 
taking.  In  Beg.  v.  Avery,  (a)  where  a  person  merely 
assisted  a  married  women,  who  has  not  committed  or 
intended  to  commit  adultery,  in  carryingaway  the  goods 
of  her  husband,  without  the  knowledge  or  consent  of  .the 
latter,  though  with  intent  to  deprive  the  latter  of  his 
property,  it  was  held  that  he  could  not  be  convicted  of 
larceny  of  the  goods.]  In  this  case  the  prisoner  claims 
these  goods  as  his  own,  and  this  claim  is  found  by  the 
jury  to  be  false.  In  Reg,  v.  Avery  there  was  no  false 
claim,  and  no  evidence  that  the  person  had  the  animv^ 
fwnmdi.  And  in  the  judgment  of  Cockbum,  C.  J.,  that 
fact  is  stated  as  one  of  the  grounds  of  the  decision. 
{^Wise,  J.  The  question  is,  whether  in  the  present  case 
the  jury  have  found  that  the  prisoner  had  the  felonious 
intention,  or  whether  that  question  was  at  all  left  to 
them.  Is  this  Court  to  lay  down  the  abstract  proposition 
that  the  simple  circumstance  of  an  appropriation  of 
goods  by  the  prisoner  which  are  given  to  him  by  a 
married  woman,  who  has  committed  adultery,  is  larceny. 
Stephsn,  C.J.  In  Avery's  C(ue  the  boxes  belonged  to 
the  prosecutor  and  had  the  name  and  address  of  the 
prisoner  written  upon  them  in  his  handwriting.  That 
was  not  considered  sufficient.]  In  Featheretone'e  Case 
(h)  the  prosecutor's  wife  had  taken  from  his  bedroom 
thirty-five  sovereigns,  and,  on  leaving  the  house,  called 
out  to  the  prispner,  whowas  in  a  lower  room  of  the  house, 
"George,  it  is  all  right,  come  on."  The  prisoner  left 
a  few  minutes  afterwards,  ana  he  and  the  prosecutor's 
wife  were  traced  to  apublic  house,  where  they  passed  the 

(a  2S  L.  J.,  M.  C,  185.     (6)  1  Dears.,  369  ;  23  L.  J.,  M.  C,  127. 
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^^^-  night  together.  When  taken  into  cnatody,  the  prisoner 
The  QuBEN  had  twenty-two  sovereigns  upon  him.  The  jury  found 
the  prisoner  gailty,  stating  that  they  did  so  on  the 
ground  that  he  received  the  sovereigns  from  the  wif e^ 
and  that  she  took  them  without  the  authority  of  her 
husband.  The  conviction  was  sustained.  [Wise,  J. 
There  the  prisoner  was  supposed  actually  to  have  assisted 
the  wife  in  taking  the  goods.  The  case  of  a  receiving 
of  the  goods  from  the  wife  is  left  undecided.  Stephen, 
C.  J.  If  the  prisoner  is  the  adulterer  of  the  wife  and 
receives  from  her  some  of  her  husband^s  property,  he 
knows  she  is  no  longer  her  husband's  agent,  and  that, 
therefore,  he  is  receiving  them  from  a  stranger;  but 
must  he  know  that  they  arethepropertyof  the  husband  ?] 
He  ought  to  know  the  law,  and  therefore  that  all  her 
goods  are  her  husband's.  In  Equity  in  order  to  charge 
a  wife's  separate  estate,  there  mustbeadistinct  intention 
to  do  so,  the  presumption  of  law  is,  she  is  dealing  with 
the  property  of  her  husband. 

No  Counsel  appeared  for  the  prisoner. 

Cur.  adv,  vult 

On  a  subsequent  day  the  following  judgments  were 
delivered. 

Stephen,  C.  J.  The  law,  in  cases  of  this  kind,  appears 
to  be  as  follows: — Inasmuch  as  a  wife  cannot  be  guilty 
of  larceny  by  taking  her  husband's  goods,  a  stranger 
(except  as  hereinafter  mentioned)  cannot  commit 
larceny  of  them  by  assisting  her  in  such  taking,  or  by 
receiving  them  afterwards  by  delivery  from  her, 
although  he  knows  in  fact  that  the  goods  were  taken 
from  her  husband's  possession,  and  against  his  will,  and 
with  intent  to  deprive  him  permanently  of  the  pr^perty. 
But,  if,  at  the  time  of  such  assistance  or  receipt,  the 
stranger  be  the  adulterer  of  the  wife,  or,  it  would  seem, 
when  he  assisted  in  the  taking,  if  he  intended  to  commit 
Adultery  with  her,  he  may  be  convicted  of  larceny. 

The  question  for  our  determination  in  this  case  is, 
whether,  in  addition  to  the  facts  found  by  the  jury, 
that  this  prisoner  was  living  in  adultery  with  the  wife, 
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and  appropriated  the  goods  to  his  own  use,  haying  re-  ^862. 
ceived  them  from  her,  the  jury  should  not  have  been  The  Qcbbn 
asked  if  the  prisoner,  when  he  so  received  them,  knew 
that  the  goods  had  in  fact  been  in  the  husband's  pos- 
session. And  I  am  of  opinion,  having  regard  to  the 
reasonableness  of  such  a  qualification,  that  the  jury 
should  have  been  so  asked ;  and  have  been  instructed 
to  acquit  the  prisoner,  if  they  found  for  him  on  that 
question. 

I  find  no  authority  on  the  particular  point,  and  it 
seems  to  be  mooted  now  for  the  first  time ;  for,  although 
involved  in  the  terms  of  the  question  submitted  by  the 
learned  Judge,  it  was  not  specifically  taken  at  the  trial. 
His  charge,  moreover,  it  appears  to  me,  was  almost 
literally  in  the  words  used  in  Thompson's  Case  (a), 
where  the  conviction  was  holden  to  be  right.  But,  in 
that  case,  as  in  most  of  the  others  on  this  subject,  the 
prisoner  was  concerned  in  the  original  taking,  and 
knew,  therefore,  the  fact  as  to  the  husband's  possession 
at  that  moment.  We  are,  however,  precluded  from 
drawing  that  inference  here,  because,  although  the 
prisoner  helped  the  wife  in  cording  certain  boxes,  in 
the  husband's  house,  which  boxes  the  prisoner  after- 
wards placed  for  her  on  a  dray ;  yet,  the  fact  is  speci- 
ally stated,  that  there  was  no  evidence  to  show  his 
knowledge  of  their  contents — which  alone  he  was 
charged  with  stealing.  He  may  have  known,  in  fact, 
that  some  of  the  articles  appropriated  were  brought, 
in  the  boxes  or  otherwise,  from  the  prosecutor's 
premises ;  but  we  are  not  permitted,  of  course,  to  con- 
clude anything  on  the  question.  And  I  cannot  believe 
the  law  to  be,  that  a  person  who  cohabits  (whether 
habitually  or  not)  with  a  married  woman — living  per- 
haps for  years  separately  from  her  husband,  and  upon 
funds  not  supplied  by  him — can  be  guilty  of  larceny 
by  the  receipt  of  property  from  her,  which  that  husband 
may  never  have  owned  at  all,  except  technically,  but 
which   may  have  been  itself   acquired  by   the   wife 

(a)  1  Den.,  C.  C,  550. 
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f862. 


Tito  Queen 
Baro&aves. 


(thoagli  still  actually  bis  property)   since  the  sepav»- 
tion.     The  prisoner^  therefore^  mnst  be  discharged. 

Wise,  J.  In  this  case  the  Coart  has  to  decide  in 
what  way  the  question  is  to  be  left  to  the  jury  where 
a  person  has  been  guilty  of  adultery  with  a  woman, 
knowing  her  to  be  married,  and  is  charged  with  larceny 
of  goods  belonging  to  her  husband.  It  was  once  sup- 
posed that  no  person  could  be  convicted  of  the  larceny 
of  goods  which  came  into  his  possession  by  delivery 
from  the  owner's  wife ;  Rex  v.  Clarke  (a).  But  the 
law  is  now  settled,  that  while  the  general  rule  is  that 
a  wife  cannot  be  convicted  of  larceny  for  stealing  the 
goods  of  her  husband,  because  husband  and  wife  are 
one  person  in  the  eye  of  the  law,  yet  if  a  wife  commits 
adultery,  and  the  adulterer  joins  in  taking  the  goods, 
she  has  determined  her  quality  of  wife,  and  is  no  longer 
looked  upon  as  the  agent  of  her  husband,  and  the 
adulterer  can  be  found  guilty  of  larceny,  just  as  much 
as  if  he  had  taken  them  alone  ;  Reg.  v.  Feathertftone 
(6) .  And  according  to  the  decision  of  Coleridge,  J., 
in  Reg.  v.  Tollett  (c),  the  offence  of  larceny  would  be 
complete  if,  at  the  time  of  the  goods  being  taken,  the 
adultery  was  intended  by  the  partis.  The  same  prin- 
ciple, according  to  the  same  learned  Judge,  would 
apply  if  the  person  taking  the  goods  knew  that  the 
wife  was  about  to  commit  adultery  with  some  other 
person.  But  in  the  present  case  the  jury  have  nega- 
tived the  joint  taking,  and  they  have  only  found  that 
there  was  the  adulterous  intercourse  afterwards,  and 
that  the  prisoner  appropriated  to  his  own  use  some  of 
the  goods  identified  as  the  husband's.  It  seems  to 
me  that  that  alone  is  not  sufficient.  A  married  woman 
may  be  living  apart  from  her  husband,  and  in  posses- 
sion of  goods  which  in  strict  law  belong  to  her  hus- 
band; yet  a  man  having  committed  adultery,  and 
having  received  some  of  the  goods  from  her  as   a 

(a)  Moody,  C.  C,  376. 

(6)  1  Dears,  C.  C,  309 ;  23  L.  J.,  M.  C,  127. 

(c)  Car.  and  M.,  112. 
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1^  wight  mot,  we  think,  to  be  foiuad  goiltjr  ol  the 
criDDete  of  ]Arcea.j,  unless  it  oeui  be  shown,  that  he  knew 
ths^  weie  goods  whkh  hod.  belongo<l  to  tbe  hnabABid 
or  to  her  while  they  were  Uring  together.  Althoogh-^ 
therefore,  there  was  abctndsnt  evidence  in  this  case  to 
hftve  wwranted  the  jarj  in  finding  that  the  prisoner 
kaew  ttiat  the  goods  taken  had  been  the  propertjr  of 
thehnsbandy  the  leoraed  Piatrict  Court  Judge^pro*- 
beiblj  from  not  having  hia  attention  drawn  to  this 
pcuoat,  left  the  case  to  the  jury,  in  the  terms  used  in 
Thoftfps(m*8  Caas  {a),  vpon  which  the  Court  ol  Appeal 
did  not  express  any  opwien,  beoause  the  jury  found  ia 
that  case  that  there  had  been  a  joint  taking. 

Convietion  quashed* 


IMP. 


Th•Ql7sa^ 
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The  Queen  against  Baeeb. 

Criminal  Sittings  at  Dao'linghurst. 

Befoee  M&.  Justice  Wise. 


March,  27th. 


Fthe  cross-examination  of  one  of  the  witnesses  for  A  witneas 
the  prosecution,  Holroyd,  counsel  for  the  prisoner,  thathe  had 
proposed  to  ask  whether  a  witness  named  Sullivan  had**^*^  *  P*'**' 

»  •  .         .  cular  magit- 

not  asked  a  particular  magistrate  to  sit  in  this  case  when  trate  to  sit 
it  came  on  at  the  Police  Office.     After  objection,  this  t^^^J^  ^^^' 

•*  '  Boner  was 

question  was  allowed,  and  answered  in  the  negative.  It  brought  up  for 
was  afterwards  proposed  by  the  prisoner's  counsel  to  B^^d^wice  in 
ask  one  of  the  witnesses  for  the  defence  in  his  examma-  oontradiotion 

was  hold  ad" 

tion  in  chief  whether  he  had  not  heard  the  previous  missiUe,  as 
witness  SulUvan  ask  the  magistrate  to  srfc  in  this  case.  Jj"*^  ^^^^ 

was  not  indil- 

Windeyer  ol^ected  to  the  question  as  raising  anferent  between 
immaterial  issue,  and  eontended  that  tb»  prisoner's  ^P^'^^^'* 
counsel  having  asked  a  question  tending  to  degrade  the 
witness,  and  the  answer  having  been  given  in  the  nega* 
tive,  it  was  conclusive;  and  also  that  it  was  a  collateral 
inquiry  affecting  the  character  of  a  person  not  a  party, 
and  ought  not  to  be  gone  into. 


(a)  1  Den.,  C.  C,  649. 
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IS^  Wise,  J.     A  witness  is  called  and  g^ves  material 

The  QuBBH  evidence  against  the  prisoner,  and  is  asked  a  question  to 
Bakbr.  show  that  he  has  attempted  improperly  to  interfere  with 
the  administration  of  jnstice,  by  requesting  the  attend- 
ance of  a  particular  magistrate  when  the  prisoner  was 
brought  up  for  committal.  Having  answered  the 
question  in  the  negative^  it  is  now  proposed  to  con* 
tradict  him^  and  I  think  that  that  may  be  done.  As  a 
general  rule,  a  witness  who  gives  a  negative  answer  to 
a  question  tending  to  degrade  him,  cannot  be  contra- 
dicted, but  evidence  may  be  given  to  show  that  the 
witness  is  not  indifEerent  between  the  parties.  Thus 
it  may  be  shown  that  he  has  offered  to  bribe  another 
witness,  or  has  been  himself  bribed.  It  appears  to  me 
that  the  object  of  asking  a  particular  magistrate  to  sit 
must  be  to  secure  the  presence  of  a  person  who  will 
not  act  impartially.  In  the  Attorney  Oeneral  v. 
Hitchcock  (a),  it  was  admitted  that  it  could  be  shown 
that  the  witness  had  been  offered  a  bribe,  but  having 
denied  that  he  had  said  that  he  had  been  offered  a 
bribe,  he  was  not  allowed  to  be  contradicted.  I  am 
aware  that  the  evidence  may  relate  to  the  character  of 
another  person,  but  the  misconduct  is  not  the  miscon- 
duct of  the  magistrate  who  is  merely  asked  to  sit,  but 
of  the  person  who  thus  attempts  to  pack  the  bench, 
and  thereby  interfere  with  the  administration  of  justice. 
I  shall  admit  the  evidence. 

The  witness  then  stated  that  he  did  not  hear  what 
was  said  by  Sullivan  to  the  magistrate,  but  only  what 
he  Sullivan  stated  that  he  had  said. 

Wise,  J.  This  evidence  is  not  admissible  according 
to  the  decision  just  referred  to. 

(a)  1  Exch.  91,  16  L.  J.,  Ex.,  261. 
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Devlin  against  Lynch.  Mavl 

DECLAHATION  by  the  payee  against  maker  on  In  an  action  by 
an  overdue  promissory  note  for  £51  14s.  8d.,ppoJjiJorynote 
and  for  interest.  '^"^  P^  1J«-  ^ 

agamst  the 

Plea  on  equitable  grounds  that  the  said  promissory  maker,  defend- 
note  was  given  by  the  defendant  to  the  plaintiff,  through  ^^gJSjf  *^  "*" 
fraud  of  the  plaintiff,  and  by  mistake  of  the  defendant  grounds  that 
in  settlement  of  a  balance  of  accounts,  amounting  to  the  <«  ^^^  ^^^  \yj 
sum  mentioned  in  the  said  promissory  note,  falsely  and  ^^^  t^^^^^tzcc 
fraudulently  stated  by  the  plaintiff,  and  erroneously  through  fraud 
supposed  by  the  defendant,  to  be  existing  between  ^^*^«yP^j^^ 
them ;  whereas,  in  truth  and  in  fact,  the  amount  of  the  of  the  defend- 
balance  of  accounts  existing  between  them  was,  and^^^^^  ^j  ^  ^{, 
is,  no  more  than  the  sum  of  £24  10s.  4d.     Deniurrerw»<»o^*coount8 

.   ,  amounting     to 

and  joinder  in  demurrer.  the  Bum  men- 

tioned   in  the 

Sheppard  for  the  plaintiff.  This  plea  is  bad  as  an  J^ifefy  ^^d 
equitable  defence.  The  Court  will  only  give  effect  tofraudently 
an  equitable  plea,  where,  when  followed  by  a  Common  plaintiff,  and 

Law  iudfirment,  it  can  do  complete  and  final  justice  ©"oneously 
••      *^  .  *^  *  snppoeed  by 

between  the  parties.  Common  Law  Courts  cannot  enter  the  defendant, 
into  equities  and  cross-equities.     They  do  not  possess  a  i^tweeiTthem^ 
proper  machinery  for  carrying  out  conditional  judg- whereas,*  in 
ments.  The  Common  Law  Procedure  Act  enables  a  de-  ^^^  ^j^^ 
fendant  to  plead,  by  way  of  defence,  facts  entitling  him  balance  of  ac- 

,.   I.  ./t  1  1         y       \         .1     i»     ^  ,  J  counts  existing 

to  relief  on  equitable  grounds,  only  where  the  facts  wouia  between  them 

entitle  him  to  an  absolute  and  perpetual  injunction  in  ^*J'  "?^a^£24 

Equity  against  the  judgment  in  the  action;   Wodehouse  IDs  4d."   Held 

V.  Farebrother.  (a)  The  defendant  has  not  offered  to  pay  !j^  * 

that  which  he  admits  to  be  due,  and  Equity  would  afford 

no  relief  to  him  under  such  circumstances.  If  this  were 

before  a  Court  of  Equity,  on  a  bill  for  an  account,  the 

decree  would  be  that  on  payment  of  what  was  found 

to  be  due,  the  promissory  note  should  be  ordered  to 

be  given  up  to  be  cancelled.   In  Bellamy  v.  Sabine,  {h) 

there  was  an  order  declaring  agreement  fraudulent, 

(a)  5  El.  ft  Bl.,  277  ;  26  L.  J.,  Q.  B.,  18.  (6)  2  Ph.  443. 
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^^  and  decreeing  it  to  be  delivered  up  to  be  cancelled, 
Devlin  and  reconveyance  of  estate  by  the  defendant  on  pay- 
Ly jHm.  ment  of  what  should  be  found  due  to  him  on  taking  the 
accoants.  In  Addis  v.  Campbell,  (a)  B  piroh«Becl  a 
reversionary  intenest  of  A^  at  a  gross  undervalue^  anA 
under  circumstances  which  rendered  the  transaction 
void  in  Equity.  C  Jiad  notice  of  the  invalidity  of  the 
contract^  l)ut  ten  .years  afterwards  he  purchased  the 
reversion  of  B^  paying  to  B  the  full  value.  A  joined 
in  the  conveyance  and  confirmed  the  sale.  The  Court 
being  of  opinion  that  C  had  not  taken  proper  stc^s  to 
protect  A  in  the  second  transaction^  set  it  aside,  and 
decreed  a  reconveyance,  on  repayment  of  the  considera- 
tion  given  by  B  to  A  in  the  first  transaction.  {8hy>^ 
pard  ^as  here  stopped  by  the  Court.) 

No  oneappeared  for  the  defendant  to  support  thej)lea* 

Stbphbn^  C.J.  The  demurrer  admits  the  facts  ix>  be 
as  stated  in  the  plea;  we  must  therefore  assume  that  the 
balance  of  the  account  between  the  plaintiff  and  de» 
fendant  was  fraudulently  stated  by  the  plaiutiff^  and 
erroneously  supposed  by  the  defendant,  to  be  the  amount 
of  the  promissory  note,  which  is  sued  upon,  and  that  the 
correct  balance  is  only  £20  Os.  44d.  These  facts  do 
not,  in  my  opinion,  constitute  an  equitable  defence  to 
tlie  entire  amount  of  the  note,  nor  do  I  think  that  a 
Court  of  Equity  would  afford  unconditional  relief  or 
grant  a  perpetual  injunction,  unless  the  party  invoking 
the  assistance  of  the  Court  either  offered  to  pay,  or  paid 
the  money  whicli  he  admitted  to  be  due.  If  a  bill  be 
filed  for  relief  by  one  who  alleges  that  he  has  been 
imposed  upon  under  circumstances  similar  to  those 
stated  in  the  plea,  he  must  come  into  Court  with  clean 
hands,  according  to  tlie  maxim  he  who  seeks  Equity 
must  do  Equity.     The  plea,  therefore,  is  bad. 

MiLPORD,  J.  If  the  promissory  note  were  set  aside  for 
fraud,  the  original  liability  would  remain  for  the  amount 
that  was  due.     A  Court  of  Equity  would  not  direct  an 

(a)  4Beav.,401. 
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account  to  b6  taken  or  decree  a  perpetual  iujunction,  1S62. 

without  the  plaintiff  paying  that  money.     The  plea^  Dbvltn 
therefore^  is  not  within  the  principles  eetablisLsd  by  v. 

the  decisions.  Lynch. 

Wise,  J.,  concurred. 

Judgment  for  plaintiff. 


BossiTEB  and  another  against  Dawson. 

May  1,  1862L 

THIS  was  an  action  brought  by  the  plaintiff  against  ^^  ^^  ^  q^^. 
the  defendant  as  garnishee  of  a  debt  due  to  John^l*^^^  under 
Macdonald.    The  declaration,  after  setting  out  the  writ  officer  of  Oo- 
issned  under  sect.  80  of  the  Common  Law  Procedure  comment.    H. 

was  an  overseer 

Act,  20  Vic,  No.  21,  and  stating  the  appearance  of  the  of  the  works, 
defendant,  alleged  that  the  debt  was  due  from  the  ^  and^tt'^had' 
defendant  to  the  said  Macdonaldy  for  money  had  and  in  the  ^^^^^ 
received  to  the  use  of  Macdonald,  and  adding  the  ordi-  daiy,  certified 
nary  common  counts,  and  concluded  thus, "  and  the  said  *^^?**t^^^ 
plaintiff  prays  that  execution  may  be  adjudged  to  them  certain  sum  of 
accordingly  for  the  sum  of  £256  6s.  6d.,  and  for  the  J'j^^^y  ^'J^^^^^' 
costs  of  the  writ."  The  defendant  pleaded  that  he  was  and  D.  for- 

warded  a  re* 

not  indebted  as  alleged,  upon  which  issue  was  joined,  oeipt  signed  by 
At  the  trial,  before  Stephen,  C.J.,  in  the  ^^^^^^^y^onnt^to  Go- 
sittings,  the  jury  found  a  verdict  for  the  plaintiff,  sub-  comment,  who 
ject  to  the  opinion  of  the  Court,  whether  the  plaintiff  PJ^J|;^*^^^li^ 
was  entitled  to  recover;  the  Court  to  be  at  liberty  to  account  of  D. 
draw  inferences  from  the  facts  in  like  manner  as  a^^^^i^yto 
iupy  might.  M.    Held  that 

,  m  an  action 

The  material  facts  were  as  follows :  Macdonald  was  a  against  D  as 
contractor  for   supplying  metal  on  the  western  i^^d.  J^™  *^^^^^j^^^ 
The  defendant  was  the  superintendent  of  the  western  for  money  had 
roads,  and  an  officer  under  Government,  and  under  the  would  not  lie. 
defendant  was  a  Mr.  Handlij,  who  was  the  overseer  ot^  "P?®!*!.^*^ 
that  part  of  the  line  of  road  which  was  the  subject  of  begins. 
Macdonald^ 8  contract.  According  to  this  contract,  Jlfac- 
donald  wa^  entitled  to  be  paid  a  certain  proportion  of 
the  contract  money  per  month,  as  the  work  was  com<- 
pleted.  This  payment  was  made  under  the  oertificalteSf 
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^^^'         first  of  Mr.  Handly,  and  then  of  the  defendant ;  the 

Ro«8iTEK  and  certificate  of  the  defendant  being  the  one  officially  re- 

^^  cognized  by  the  Government.  It  was  the  nsnal  practice 

Dawson.      jq  obtain  the  signature  of  the  contractor  to  a  certain 

receipt  for  the  money  to  which  he  was  entitled  under  the 

certificate,  although  no  money  had  been  actually  received 

by  him.     This  receipt  so  signed  was  attached  to  the 

certificate,  and  then  sent  in  to  the  Government.     The 

money  was  then  paid  into  the  bank,  to  the  public 

account  of  the  defendant,  to  whom  was  entrusted  the 

subsequent  application   of  this  and  other  funds  to 

Macdonald  and  other  creditors  of  Grovemment. 

A  certificate  signed  by  the  defendant  and  by 
Macdonald,  one  dated  31st  August,  1861,  for  £561 
12s.,  and  another  dated  31st  July,  for  £334  16s.,  were 
put  in  evidence. 

It  was  admitted  that  £649  19s.  3d.  had  been  on  the 
6th  September,  1861,  paid  into  the  defendant's  public 
account  by  the  Government,  and  that  a  few  day's 
later,  further  sums  were  thus  paid  in. 

These  sums  were  admitted  to  be  due  to  Macdonald, 
and  were  paid  into  the  public  account  of  the  defendant, 
one  on  the  6th  September,  and  the  other  on  the  16th 
of  August. 

Stephen,  for  the  defendant,  claimed  the  right  to  begin. 

Stephen,  C.J.  In  special  cases,  the  plaintiff  always 
begins. 

Sir  ir.  Maiming,  Q.C.,  for  the  plaintiff.  The  plaintiff 
is  in  the  same  position  as  Macdonald,  and  it  is  con- 
tended that  the  defendant  is  liable  to  Max^donald,  It  is 
admitted  that  a  creditor,  by  merely  directing  his  debtor 
to  pay  his  debt  to  a  particular  person,  does  not  give  the 
latter  any  legal  claim  upon  the  debtor;  but  the  defendant 
by  his  conduct,  has  recognized  the  validity  of  this 
liability.  The  voucher  signed  by  Macd(mald  was 
handed  to  the  defendant,  and  with  the  certificate  signed 
by  himself,  was  sent  into  Gt)vemment ;  by  whom  the 
amount  was  paid  into  defendant's  public  account  for  the 
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use  of  the  contractor.  It  is  submitted  that  these  facts  1^^- 
showthatthereisamutualunderstandingwhichamoniits  Rossiteb  and 
to  an  agreement,  that  the  defendant  will  pay  the  money .  *n^ther 
[Stephen,  C.J.  What  makes  this  money  in  the  hands  Dawson. 
of  the  defendant,  money  had  and  received  to  the  nse  of 
the  plaintiffs.  There  is  no  privity  of  contract.]  The 
Court  have  granted  a  mandamua  to  the  Lords  of  the 
Treasury,  to  order  payment  of  a  retired  allowance  voted 
by  an  Act  of  Parliament,  Rex  v.  Lords  of  the 
Treasim/,  (a)  Beg,  v.  Lords  of  the  TreasvAryy  (fc) 
These  public  officers  are  merely  parties  who  have  re- 
ceived  a  sum  of  money  as  trustees  for  an  individual. 
[Btephen,  C.J.  The  principle  of  those  cases  that  man- 
damvs  will  not  issue  where  there  is  any  other  remedy, 
or  where  there  is  any  discretionary  power.]  It  is 
contended  that  it  was  a  part  of  the  contract  that 
Mdcdonald  should  be  paid  by  the  defendant  when 
he  received  the  money  from  Government;  and  he 
has  a  righ^  to  have  the  contract  performed  and 
the  money  paid.  There  is  a  course  of  dealing  on 
the  part  of  Government  with  its  creditors,  through 
these  officers;  the  certificates  pass  through  their 
hands  to  Government,  and  by  the  same  hands  the  credi- 
tors are  paid.  This  course  of  dealing  is  an  implied  part 
of  the  contract.  Supposing  that  this  course  of  dealing 
were  regulated  by  statute,  would  not  the  contracts  be 
entered  into  on  the  faith  or  upon  the  basis  of  these  regu- 
lations ?  Is  it  not  a  part  of  the  contract  with  Macdtmald 
that  he  should  be  paid  through  the  superintendent  ?  It 
is  admitted  that  the  amount  paid  to  Mr.  Dawson  was 
the  amount  of  the  contract.  There  was  an  appropriation 
of  this  money  to  Macdonald;  the  only  question  is 
whether  the  defendant  assented.  IMilford,  J.  Could 
not  Government  call  on  the  defendant  to  refund  this 
money  until  he  had  communicated  with  the  person  who 
was  to  receive  it  ?]  It  is  contended  that  such  a  com- 
munication was  made ;  when  Macdonald  sent  in  the 
certificate  for  a  specific  amount,  and  that  amount  was 
paid  in  for  him,  it  was  avowedly  the  contractor's  money, 

(a)  4  A.  ft  E.  294.  (&)  16  Q.  B.  300. 
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1^^'        paidinby Govermnentforthem.     [Milford,J.    No  trost 
RossiT£B  and  is  created  until  the  trustee  has  communicated  to  tkoee 
V.  beneficially  interested;  Walv>yn  v.  Coutts,  (a)]     In 

Dawson,  that  case  there  was  no  antecedent  relation.  If  there  is 
a  course  of  official  duty,  it  is  contended  that  it  becomes 
an  implied  part  of  the  contract ;  those  who  contract  do 
so  with  that  understanding.  Handly,  the  overseer^  by 
the  direction  of  the  def endant,  gets  the  receipt  for  the 
money  (of  which  the  subject  matter  of  this  action  is  a 
portion),  signed  by  Macdonald.  Does  not  this  estop 
the  defendant  from  denying  the  receipt  of  the  money 
for  the  use  of  Mucdonaid  ?  [  Wise,  J.  A  servant  of  the 
Crown,  contracting  in  his  official  capacity,  is  not 
indiyidually  responsible ;  the  rule  or  legal  presumption 
in  such  case  excludes  personal  liability,  on  the  ground  of 
public  policy ;  Gidley  v.  Lord  Palmeraton  {b) ;  Bice  v. 
Chute  (c)]  There  is  a  difference  between  suing  the 
head  of  a  department  and  his  subordinate.  In  this  case 
the  defendant  has  undertaken  to  be  the  medium  of  pay* 
ment,  and  has  received  the  money  he  has  undertaken  to 
pay.  Macdonald  gave  the  receipt  for  his  money  to  the 
defendant,  and  he  could  not,  therefore,  sue  the  Govern- 
ment, as  it  might  be  answered,  "  you  have  made  the 
defendant  your  agent  for  the  receipt  of  this  money,  and 
we  have  paid  it  into  his  hands.''  [Wiw,  J.  Even 
although  the  defendant  had  given  a  distinct  acknow* 
ledgment  of  the  debt,  it  would  still  be  a  question  in 
what  character,  whether  in  his  private  or  public 
capacity,  the  acknowledgment  was  given.] 

Stephen  for  the  defendant.  The  defendant  is  not 
liable ;  there  is  no  proof  that  Macdonald  ever  knew  of 
the  amount  being  paid  in  to  the  defendant's  account. 
The  contract  is  taken  for  a  portion  of  the  road,  the 
superintendent  pays  to  the  overseer  the  money  for  each 
particular  portion,  who  apportions  the  money  to  the 
contractors  according  to  their  claim.  Macdonald  looked 
to  the  overseer  for  payment,  not  to  the  defendant,  and 
the  receipt  is  given  for  the  satisfaction  of  Govemmeat^ 

(a)  3  Mer.,  207  ;  3  Sim.,  14. 
(6)  3  B.  &  B.,  286.  (c)  1  East,  678. 
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and  not   for   that  of  the   defendant.      There  is  no         ^^^' 
evidence  that  the  reoeipt  ^as  given  to  the  defendant.  ^osaonwR  amd 
It  was  for  the  benefit  of  the  overseer,  Sandly,  and  v. 

not  of  Meudanald.  In  order  to  render  the  defendant  ^I^^^wn. 
liable  there  must  be  a  proof  of  a  binding  acknowledg- 
ment on  his  part  to  keep  the  money  for  the  use  of  the 
creditor,  and  this  acknowledgment  must  be  com- 
municated to  the  creditor.  If  there  had  been  sucb  a 
binding  acknowledgment  on  the  part  of  the  defendant, 
and  subsequently  the  defendant  had  misappropriated 
the  money,  the  contractor  would  have  lost  his  claim 
against  the  Government.  Brind  v.  HampBhdre,  (a) 
Cobb  V,  Beck,  fb)  Moore  v.  Bv^hell,  (c)  Bobbins -v. 
Fennell,  (d)  were  also  referred  to. 

Stephen,  C.  J.  In  this  case  the  plaintiff  has  no  cause 
of  action,  and  a  nonsuit  must  be  entered.  There  are 
two  questions  for  our  decision.  First,  whether  the 
defendant  is  liable  in  an  action  for  money  had  and 
received  to  the  use  of  Macdonald  under  the  circum- 
stances of  the  present  case,  there  being  no  express 
admission  by  him,  communicated  to  Macdonald,  that 
he  held  the  money  for  his  use ;  secondly,  whether  if 
there  were  any  such  admission  or  recognition  of  Mac- 
donald*8  claim,  the  defendant  being  a  public  officer  is 
personally  liable.  Macdonald  was,  it  appears,  a 
contractor  under  the  defendant,  who  was  the  super- 
intendent of  the  western  road.  Handly  was  the  overseer 
of  works  and  subordinate  to  the  defendant.  The 
latter  was  accustomed  to  certify  when  the  work  was 
done,  and  upon  that  certificate  the  amount  certified  to 
be  due  was  paid  by  Government.  It  appeared  that  with 
regard  to  Macdonald^s  contract  the  defendant  and  the 
overseer  Handly  had  certified,  and  a  paper  acknowledg- 
ing the  receipt  of  themoney  from  the  overseer  was  signed 
by  Macdonald  and  forwarded  by  the  defendant  to 
Government,  who  paid  the  amount  into  the  public 
account  of  the  defendant  for  the  use  of  Macdonald 

(o)  1  M.  ft  W.,  373.  (6)  6  Q.  B.,  936. 

(c)  27  L.  J.,  Ex  3.  id)  11  Q.  B.,  248.     17  L.  J.,  Q.  B  ,  77. 


60  SUPREME  COURT  REPORTS. 

1802.        where  it  still  remains.     It  bas  been  contended  that  the 

■^•^^^— ^^^^^— ^^i^"— ^^^^-^P» 

RosBiTJot  and  defendant  has  admitted  his  liability  by  issuing  the  certi* 
y,  ficate  and  taking  the  receipt.     It  appears  to  me  that  the 

Dawsoh.  taking  the  receipt  for  this  particular  money,  and  the 
issuing  the  certificate  that  it  is  due,  do  not  amount  to 
an  admission  of  any  liability  to  ilfacdonaZcf,  or  any  under- 
taking on  the  part  of  the  defendant  to  pay  the  money 
to  him.  A  bare  recognition  of  MacdonaWs  claim  is 
not  sufficient  unless  there  was  an  express  promise  to 
pay  it.  Secondly,  as  the  defendant  is  a  public  officer 
he  would  not  be  personally  liable,  except  under  special 
circumstances .  As  there  is  a  strong  presumption  of  law 
that  a  contract  when  made  with  an  officer  of  Goremment 
is  made  upon  the  credit  and  responsibility  of  Grorem- 
ment ;  and  the  presumption  is,  that  the  officer  is  not 
personally  liable.  In  Story  on  Agency  (a)  it  is  said, 
'^the  same  principle  applies  to  the  case,  where  a  public 
officer  receives  money  officially,  for  the  purpose  of  apply- 
ing the  same  to  the  discharge  of  the  debts,  or  allowances, 
of  the  Government ;  for,  in  such  a  case,  he  acts  merely 
as  an  agent  of  the  Government,  and  the  only  obligation, 
or  duty,  which  arises  is  to  the  Government,  from  his 
official  character.  But,  although  this  is  the  general  rule 
in  relation  to  public  agents,  yet  it  is  founded  upon  a  mere 
presumption,  and  is  liable  to  be  rebutted  by  circum- 
stances, which  clearly  establish  an  intention  between  the 
parties  to  the  contract  to  create  and  rely  upon  a  personal 
responsibility  on  the  part  of  a  public  agent.  For  there 
is  nothing  in  the  general  principles  or  policy  of  the 
law,  which  forbids  an  agent  from  waving  his  official 
immunity,  and  from  making  himself  personally  respon- 
sible on  any  contract,  made  for  and  on  behalf  of  the 
Government.^'  No  facts  appeared  in  this  case  which 
rebut  Jthis  presumption.  I,  therefore,  think  that  the 
defendant  is  not  personally  liable,  and  that  we  must 
direct  a  nonsuit  to  be  entered. 

MiLFORD,  J.     In  this  case  the  Court  can  draw  infer- 

(a)  Section  305. 
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ences  from  the  admitted  facts.     There  seems  to  me  to         ^^^ 
be  no  facts  proving  that  the  defendant  engaged  to  RossiTSBand 


another 

V. 


become  personally  responsible  for  this  money ;  he  held 
the  money  for  the  person,  whoever  he  might  be,  to      Dawson. 
whom  it  belonged.     There  is  no  promise  or  engage- 
ment on  his  part;  he  did  not  hold  it  as  a  private  person, 
but  in  the  course  of  his  duty  as  a  public  oflScer.  (a). 


Ex  parte  Potter  for  a  Prohibition.  May  6. 

ONE  Potter  was  proceeded  against  at  the  Sydney    An  order  was 
Police  Office,  for  not  complying  with  an  order  ™**^^  ^^F  ?*®. 
made  against  him  by  two  justices,  some  months  pre-  to  B.  for  the 
viously,  for  the  payment  weekly  to  a  Mr.  Reid  for  the  ^rtain  sum  * 
support  of   Potter's   illegitimate  child,  of  a   certain  weekly,  under 
sum,  for  the  use  of  Sarah  Butler.  Wives  Act.    It 

The    magistrates   on   the   complaint   ordered   that  T^  disobeyed 

°  ,  ^  for  several 

Potter  should  '^  go  to  gaol  until  the  aforesaid  order  weeks,  and 

should   he   complied  with.''      No   sum   was    formally  ^fg^^^^P^J"* 
adjudicated  to  be  due.     Application  for  a  prohibition  adjudged  to  go 
was  made  in  Chambers  before  Stephen,  C.  J.,  who,  the  said'^order 
aftier  taking  time  to  consider,  delivered  the  foUowiner"^?"}^  beoom- 

.    -,  ,     ^  '  ®  plied  with, 

judgment.  jffeld  that  the 

Stephen,  C.  J.    (After  setting  out  the  facts  as  above  was  had  for  not 

mentioned,  continued) : — The  objection  has  been  taken  *P^*^y*°,K  *^® , 

,      .  amount  he  had 

that  no  sum  was  formally  adjudicated  by  the  justices  left  unpaid, 
to  be  due.     But  one  of  the  justices  stated,  before  me,  ][i^t^^der 
that  the  amount  of  £11  was  "mentioned^'  by  them  at  the  second 
the  time  of  the  order,  being  then  spoken  of  by  one  of  the*  amount  of 
them  as  due.  arrears  into 

I  think  this  objection  unanswerable  ;  for  how  can  the  clerk  at  the 
the  gaoler  know  when  the  defendant  will,  under  the  P°!j°®  ^®^?»  ^ 

.  /.i.    1  .  1  under  protest; 

commitment,  (if  drawn  up  m  accordance  merely  with  who  paid  the 
the  written  adjudication  or  memoranda  thereof),  be "J^houtn^ioe 
entitled  to  his  discharge?     And,  supposing  that  the^^  the  protest; 
justices  might  have  prepared  and  returned  to  me  an  it' to  C.  ^J^Ud 
amended   order,   adjudicating  in  terms   the   amount  J^**^®®'^?' 
found  due,  no  such  step  has  been  taken.  could  be  made. 


(a)   ITise,  J.,  had  left  the  Court  to  attend  the  Executive  Council 
fore  the  judgment  v 
curred  in  the  (Vision. 


before  the  judgment  was  delivered,  having  intimated  that  he  con- 
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Mflg'  But,  it  appears  on  the  affidavits  that,  immediatelj 

Exfwrte      after  the  magistrates'  order  had  been  pronounced, 
Potter — ^who  was  desirous  of  quitting  the  Colony  for 

New  Zealand — paid  £11  into  the  hands  of  the  police 
clerk,  in  order  to  avoid  compulsory  proceedings;  stating 
at  the  time  that  he  paid  the  money  under  protest,  and 
with  intent  immediately  to  apply  for  a  prohibition 
under  the  Justices'  Acts.  The  clerk  conceived,  it 
seems,  that  he  was  not  bound  to  take  any  notice  of 
that  protest ;  it  being  no  part  of  his  duty,  so  he  main- 
tains, to  keep  in  his  charge  moneys  thus  paid  him. 
He  therefore  paid  the  amount  over  to  Mr.  Reid  the 
following  morning,  without  any  intimation  of  the  pro- 
test; and  the  latter,  in  perfect  good  faith,  immediately 
handed  it  to  Sarah  Butler. 

In  my  opinion,  this  receipt  of  the  money  by  Beid, 
and  payment  over  to  the  woman,  without  fraud  on 
the  part  of  either,  although  the  prohibition  might  go, 
constitutes  an  absolute  bar  to  any  proceedings  beyond 
the  issuing  of  this  writ.  So  far  as  they  are  concerned, 
the  prohibition  will  be  of  no  avail ;  and  there  can  be 
no  ground,  under  circumstances  like  these,  for  an 
order  on  them  to  restore  the  money.  Whether  the 
police  clerk  has  done  wrong,  in  not  disclosing  the  fact 
of  the  protest  under  which  Potter  had  paid  the  money 
to  him,  was  a  question  with  which  neither  Mr.  Eteid 
nor  Sarah  Butler  had  anything  to  do. 

While,  therefore,  I  feel  bound  to  grant  the  writ  of 
prohibition,  as  the  legitimate  result  to  which  the  appel- 
lant is  entitled  by  reason  of  the  defect  in  the  order  of 
the  justices,  I  decline  to  make  any  order  as  ancillary  to 
the  writ,  for  enabling  Potter  to  recover  back  the  money, 
which,  as  it  appears  to  me,  he  has  unnecessarily  paid, 
and  the  proper  parties  have  innocently  received. 

Rule  for  a  prohibition  absolute. 
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Ex  parte  Dudley  for  a  Prohibition,  (a) 

AN  information  had  been  laid  against  defendant  in  A  conviotioii 
the  following  terras — ^^That  on  the  13th  April,  being theholder 
1862,  at  about  7  o'clock  in  the  afternoon,  one  H.  W.  ot  »  pnbUoan's 
Dudley,  he  not  then  being  a  person  holding  a  publican's  lold  two  glasses 

^neral  license  for  refreshment  rooms,  situate  at  Glebe  ?.'  ■pWtuons 
T  T       -I    •  •  liquors,  to  wit. 

Island,  in  the  district,  &c.,  did,  in  his  said  refreshment  ram,  to  6.,  he 

rooms,  unlawfully  sell   to    W.    Neil   two   glasses   of  p^Jg^^^Q*^},^- 

spirituous  liquors,  to  wit  rum ;  he  not  being  a  person  *  publican  s 

holding  a  publican's  general  license,  nor  the  heir  at  law,  nor  the  heir  at 

executor,  or  administrator,  nor  one  of  the  official  assie-  '*^»  executor 

,  11T  11-        5  It.        ^or    administra- 

nees  of  any  person  holdmg  a  publican  s  general  license  tor  nor  one  of 

for  the  sale  of  such  liquor,  and  such  two  glasses  being  ^^l^^^j 

less  than  two  gallons,  contrary  to  the  Act  of  the  Go-  person  holding 

vemor  and  Legislative  Council,  in  such  case  made,  &c."  g^eral  license 

The  defendant  was  found  guilty  and  fined  £50  and  '<>!  !^«  •*!«  <>' 

^        "^  spirituous 

costs.  liquors.  Htld 

A  rule  nisi  for  a  prohibition,  under  the  colonial 
Justices'  Acts,  had  been  obtained  by  the  defendant's 
attorney,  on  the  ground  that  there  is  no  law  in  the 
colony  requiring  any  person  selling  spirituous  liquors 
to  have  a  publican's  general  license. 

The  case  was  argued  in  Chambers  and  the  following 
decision  given. 

Wise,  J.  I  think  that  this  information  is  bad  because 
it  describes  no  offence.  There  is  no  such  thing  existing 
at  present  as  a  publican's  general  license.  A  license  in 
operation  under  the  former  Act,  13  Vic,  No.  29,  is  by 
sect.  59  declared  to  be  a  license  under  the  existing  Act. 
Formerly  there  were  several  kinds  of  licenses;  publican's 
general  licenses,  confectioners'  licenses,  packet  licenses, 
and  temporary  licenses ;  now,  by  sect.  3  of  25  Vic,  No. 
14,  it  is  enacted,  that,  '^  every  person  who  shall  sell  in 
any  house,  or  place  in  the  colony,  any  liquor  without  a 

(a)  In  Chambers. 
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^^^  license,  granted  onder  this  Act,  shall  be  liable  to"  cer- 
Ez  pu[te  tain  penalties.  The  proper  form  of  information  is,  that 
the  defendant  "  sold  without  a  license,"  which  is  the 
offence  described  in  the  third  section  of  the  new  Act. 
In  the  present  case  the  information  states  that  the 
defendant  sold  without  a  particular  kind  of  license,  which 
he  is  not  required  to  have  under  the  present  law ;  and  it 
is  quite  consistent  with  this  statement  that  he  possessed 
another  kind  of  license  authorizing  him  to  do  what  is 
complained  of.  I  do  not  think  that  I  ought  to  allow  the 
information  to  be  amended.  The  defendant  has  been 
summoned  to  answer  for  a  particular  offence,  and  upon 
his  not  appearing  was  found  guilty.  He  may  not  have 
attended  because  he  knew  the  information  was  worth- 
less ;  nor  does  the  evidence  show  clearly  that  he  had 
no  license  at  all.  I  am  not,  therefore,  justified  in 
substitutingfor  the  alleged  charge,  another  of  which  the 
defendant  has  not  had  notice,  and  to  which  he  may 
have  a  good  answer. 

Conviction  quashed. 


EKD  OF  THE   FIB8T  TEEM. 
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Morris,  Official  Assignee  of  Furlong  and  Kennedy,  April  25,  i862. 
against  The  Bank  op  New  South  Wales,  (a) 

rpHE    first  count    stated    that    the    plaintiff,  official  inanactionby 
J-     assignee  of  the  estate  and  effects  of  C.  N.  Furlong  of  an?nfor 
and    W.   Kennedy y  insolvent  debtors,  whose  estate  had  vent,  tho  first, 
been  duly  placed  under  sequestration,  according  to  5  tWrdciuntsof 
Vic,  No.  17,  sued  the  defendants,  "  for  that  the  insol-  *^o  dedara- 
vents,  prior  to  the  sequestration  of  their  estate,  to  wit,  framed,  under 
&c.,   being    then  insolvent,   aliened,  transferred,  gave,  ^y|°g^^^^' 
surrendered,  and  delivered  to   the   defendants,   certain  fendant  plea- 
goods  and   chattels,  that  is  to  say,  bills  of  exchange,  ^f/*°**^j 
promissory  notes,  and  bankers'  cheques,  the  defendants  and'third 
and  other  persons  then  respectively  being  creditors  of  ^{l^J^^^^®^' 
the  said  insolvents;  and  the   said  alienation,  transfer,  respectiyeiy, 
gift,  surrender,  and  delivery,  having  the  effect  of  pre-  atfonS&o^^^^^ 
ferring  the  defendants,  being  then  existing  creditors  of  eeyerally 
the  said  insolvents,  to  others  of  their  creditors ;  yet  the  any  of  them^' 
defendants,  although   requested   so  to  do,  had  refused  iiad  not  the 
and  neglected  to  give  up  the  said  goods  to  the  plaintiff,  ferring,  &c/ 
as  such  official    assignee  as  aforesaid."      The    second  -HcWthattho 

A  •     •!  -I     X  •         x-L   A    AT.        •       1        A     iBsue  was  dis- 

count  was    similar,   but    averring  that  the    insolvents  tributive,  and 

"being  then  in    contemplation  of   surrendering  their  the  plea  good. 
estate  as  insolvent,"  aliened,  &c.     The  third  count  was  theaMign^of 
similar,  but  averring  that  the  insolvents,  prior  to  the  "°  insolvent, 
sequestration,   "and   within    sixty  days  preceding  the  may  under  5 
making  of  the  order  for  sequestration  of  their  estate  as  ^^^p^J^'V' , 

1        *    t»     1-        J    jp  Beet  37,  plead 

insolvents,     aliened,  &C.  set-off  in  res- 

pect of  money 
due  to  him  by 
the  insolvent 
before  the  insolvency,  and  the  plea  is  good  without  an  averment  that  defendant  had  no 
notice  of  the  insolvency.  Such  notice  must  be  replied.  A  plea  of  set-off  stated  that  the 
insolvent  before  and  at  the  time  of  sequestration  was,  and  the  plaintiff  as  such  official 
assignee  thence  hitherto  has  been  and  still  is  indebted,  &c.  Meid  good  on  demurrer  as 
only  amounting  to  an  informal  statement  that  the  debt  remained  unpaid.  Debt  by  the 
assignee  of  an  insolvent;  plea  that  the  insolvent  was  indebted  to  the  plaintiff  before  and 
at  the  time  of  the  sequestration,  that  the  Chief  Commissioner  took  the  proof  of  the  debts, 
and  in  so  doing  stated  the  account  between  the  insolvent  and  the  defendant,  and  the 
balanoe  only  was  proved  under  sect.  37.  Held  on  demurrer  a  good  plea,  without  any 
averment  that  there  was  no  notice  of  insolvency  at  the  time  of  the  accrual  of  the  debt,  as 
the  CommisBioner's  decision  not  having  been  appealed  from  was  equivalent  to  a  judgment. 

(a)  Before  Stephen,  C.  J.,  an4  Wise,  J. 
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1862.  The  seventh  count  was  for  money  payable  by  the 

iJ^^JJ       defendants  to  the  plaintiff   as  such   official  assignee, 
▼•  for  money  paid  by  the  insolvents  before  the  sequestration 

New  South  ^^  their  estate  for  the  defendants,  at  their  request.  The 
Walss.  eighth  count  was  for  money  had  and  received  by  the 
defendants  for  the  use  of  the  insolvents  before  their  se- 
questration, and  the  tenth  for  money  found  to  be  due 
from  the  defendants  to  the  insolvents  before  their  seques- 
tration, on  accounts  stated  between  them. 

The  defendants  pleaded  fifthly  to  the  first,  second, 
and  third  counts,  "  severally  and  respectively,"  that  the 
said  alienations,  &e.,  in  the  said  counts  severally 
mentioned,  or  any  of  them,  had  not  the  effect  of  pre- 
ferring the  defendants  as  existing  creditors  of  the  said 
insolvents  to  others  of  their  said  creditors^  as  alleged. 
Demurrer  and  joinder. 

Eleventhly,  to  the  seventh,  eighth,  and  tenth  counts  that 
'^the  insolvents  before  and  at  the  time  of  the  seques- 
tration were,  and  the  plaintiff  as  such  official  assignee 
thence  hitherto  has  been,  and  still  is  indebted  to  the 
defendants  in  an  amount  equal  to  the  plaintiff's  claim,  for 
money  payable  by  the  insolvents  to  the  defendants  before 
the  sequestration,"  for  money  paid,  for  money  had  and 
received,  for  money  lent,  and  on  accounts  stated,  which 
amount  they  were  willing  to  set-off  against  the  plaintiff's 
claim. 

The  twelfth  plea  to  the  seventh,  eighth,  and  tenth 
counts  stated,  that  before  and  at  the  time  of  the  seques- 
tration the  insolvents  were  indebted  to  the  defendants 
for  money  payable  by  the  insolvents  to  the  defendants, 
for  money  paid,  for  money  had  and  received,  for  money 
lent,  and  on  accounts  stated;  ^^and  the  defendants 
further  say,  that  after  the  sequestration  the  Chief  Com- 
missioner of  insolvent  estates  took  the  proof  of  the  said 
debt,  and  in  so  doing,  stated  the  account  between  the 
insolvents  and  the  defendants,  and  set-off  the  moneys 
claimed  in  the  said  counts  against  the  said  debts ;  and 
on  the  balance  of  the  said  accounts  there  appeared  a 
large  sum  due  to  the  defendants ;  and  the  defendants, 
before  the  commencement  of  this  action,  proved  in  the 
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said  estate  for  the  sums  so  found  to  be  due,  and  the  1862. 

defendants,  therefore,  say  that  the  plaintiff  is  not  en-  mobbis 

titled  to  maintain  this  action  so  far  as  respects  the  said  ^* 

counts."    Demurrer  and  joinder.  Xsw  South 


Wales. 


Martin,  Q.  C,  in  support  of  the  demurrer.  The 
fifth  plea  pleaded  to  the  first  three  counts,  ^^  severally 
and  respectively,"  is  bad,  as  leaving  the  plaintiff  in 
doubt  Trhether  it  is  intended  as  an  answer  to  each  count 
separately,  or  to  the  three  counts  collectively.  There 
should  have  been  a  single  issue  on  each  count. 

The  eleventh  plea  is  bad.  The  defendants  in  this 
action  cannot  set-off  against  the  plaintiff's  claim  any 
debts  alleged  to  be  due  to  them  &om  the  plaintiff,  as 
official  assignee.  In  an  action  by  the  assignees  of  a 
bankrupt,  upon  causes  of  action  accruing  to  them  as 
assignees  since  the  bankruptcy,  the  defendant  cannot 
set-off  debts  due  to  him  from  the  bankrupt  before  bank- 
ruptcy; Wood  V.  Smith  (a).  The  plea  says  that  "the 
insolvent  was,  and  that  the  official  assignee  has  been 
indebted."  [Stephen,  G.  J.  It  ought  to  have  alleged 
that  the  insolvent  was  indebted  to  the  defendant,  which 
said  sums  are  still  due  and  unpaid.  How  can  any  debt 
due  by  the  official  assignee  be  the  subject  of  set-K>ff?] 
Independent  of  the  objection  to  the  form  of  the  plea, 
it  is  submitted  that  the  statutes  of  set-off  are  not  ap- 
plicable to  actions  by  the  official  assignee.  He  sues  in 
his  own  right  by  title  paramount  to  that  of  the  insolvent, 
and,  therefore,  there  is  no  set-off;  which  was  allowed  in 
order  to  prevent  cross-actions,  but  in  this  case  no  action 
would  lie  against  the  assignee.  The  creditor  of  the  in- 
solvent must  prove  against  the  estate,  and  get  what  he 
can.  Byall  v.  LarJcin  (b)  is  an  express  decision  that  the 
statutes  of  set-off  did  not  apply  to  bankruptcy.  The  37th 
section  of  the  Insolvent  Act  only  applies  to  proceedings 
before  the  Chief  Commissioner,  and  does  not  give  this 
defence.  The  twelfth  plea  is  bad.  The  Chief  Com- 
missioner allowing  the  defendants  to  prove  only  a  portion 
or  balance  of  their  claim,  does  not  discharge  any  part 

(a)  4  M.  &  W.,  622.  (6)  1  Wilron,  155. 
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1862.        of  their  liability  to  the  iDsolyent's  estate.    The  plaintiff, 
Mo^us       ^  official  assignee,  represents  the  interests  of  the  credi- 
^'  tors  as  much  as  the  rights  of  the  insolvent;  and  he 

New  South  has  a  Common  Law  right  to  have  this  question  tried  by 
Walbb.  q^  jury,  and  the  Court  will  not  so  construe  this  section  as 
to  deprive  him  of  this  right,  or  so  recognize  this  extra- 
ordinary kind  of  summary  jurisdiction,  as  to  make  the 
proceeding  before  the  Chief  Commissioner  tantamount 
to  a  judgment  binding  the  rights  of  the  parties,  and 
before  all  tribunals,  unless  the  express  words  compel 
them  to  do  so.  The  plea  is  also  bad,  because  there  is 
no  allegation  that  the  defendants  had  notice  of  the  in- 
solvency, as  is  always  inserted  in  the  English  forms. 
This  objection  will  also  make  the  eleventh  plea  bad. 

Faueett  in  support  of  the  pleas.  The  fifth  plea  is 
informal,  but  good  on  demurrer,  and  is  to  be  taken 
distributively.  The  plea  of  set-off  is  good  under  the 
statute ;  the  object  of  set-off  is  to  avoid  cross-actions, 
and  to  do  justice  where  the  claims  are  in  the  same 
right,  and  between  the  same  parties.  The  principle 
was  recognized  before  there  was  any  statute  of  set-off. 
Chapman  v.  Derby  (a),  and  is  founded  on  the  policy  of 
allowing  set-off  in  order  to  avoid  the  injustice  which 
would  take  place,  if  a  man,  who  is  both  the  debtor  and 
creditor  of  an  insolvent,  were  forced  to  pay  his  debt  to 
the  estate,  and  to  receive  only  a  dividend;  Boae  v. 
Hart  (fe),  GUbson  v.  Bdl  (c),  Key  v.  Flint  (d),  Oroorn 
V.  MeaJey  (e),  Bittlestone  v.  Timmins  (/). 

The  37th  section  of  the  Colonial  Insolvent  Act,  taken 
with  the  principle  recognized  by  the  statutes  of  set-off, 
and  the  principles  which  govern  the  English  decisions, 
makes  this  plea  of  set-off  a  valid  plea.  Bankruptcy 
Acts  have  always  been  liberally  interpreted.  Section  53 
divests  the  insolvent  of  his  property.  Section  54  vests 
the  property  in  the  assignee,  and  gives  him  the  right  to 
sue.     As  the  insolvent  only  possessed  a  right  to  sue 

(a)  2  Vernon,  117.  (6)  2  Sm.  L.  C,  232, 

(o)  1  B.  N.  C,  746.  (d)  8  Taunt.  21. 

(fl)  2  B.  N.  C,  HO.  {/)  1  C.  B.,  389 
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subject  to  set-off,  therefore,  the  statute  vests  in  the  1862. 
assignee  only  the  same  qualified  right  to  sne.  The  Morrts 
remedy  and  the  liability  go  together.  The  former  part  J^- 
of  the  plea  alleges  that  the  insolvents,  before  and  at  the  new  South 
time  of  the  sequestration,  were  indebted;  and  shows.  Walks. 
therefore,  in  what  way  the  plaintiff,  as  such  assignee, 
has  been  and  is  indebted.  It  amounts  to  an  allegation 
of  non-payment.  The  twelfth  plea  sets  up  the  adjudi- 
cation of  the  Chief  Commissioner,  which  concludes  the 
parties.  [Stepheriy  C.  J.  On  the  other  hand,  is  the 
official  assignee  to  be  bound  by  the  opinion  of  the  Chief 
Commissioner  which  he  may  not  have  invoked?]  The 
words  of  the  statute  are  express;  the  adjudication  is 
final  without  there  is  ^n  appeal,  and  the  right  of  set-off 
is  given  by  the  terms  of  the  section ;  and  any  objection 
to  it  ought  to  have  been  taken  before  the  Chief  Com- 
missioner. The  plea  need  not  negative  the  proviso 
that  the  defendant  had  notice  of  the  insolvency;  if  the 
plaintiff  relies  on  that  part  of  the  section,  he  ought  to 
set  it  up  in  the  replication  to  the  eleventh  plea ;  but  the 
Commissioner's  judgment  must  be  conclusive.  [Stqohen, 
C.  J.  Suppose  A.  insolvent  with  no  assets:  B.,  his 
creditor,  does  not  think  it  worth  while  to  prove;  if 
the  official  assignee  sues  B.  for  a  debt  due  by  B.  to 
the  estate,  but  less  than  B.'s  claim  thereon,  can  B. 
then  set-off?  Is  he  a  person  claiming  the  benefit  of 
such  set-off?  The  first  part  of  the  section  applies  to 
any  one  proving  his  claim  against  the  estate.  The 
proviso  seems  to  be  limited  to  a  different  class  of  persons, 
namely,  those  who  claim  the  benefit  of  set-off.]  It  is  con- 
tended that  by  raising  the  defence  by  plea,  the  de- 
fendant **  claims  "  such  benefit. 
Martin,  Q.  C,  replied. 

Cur.  adv.  vuU, 

The  following  judgment  was  delivered  by  Juno  2, 1862. 

Wise,  J.  In  the  course  of  the  argument,  we  intimated 
our  opinion  that  the  fifth  plea,  which  is  pleaded  to  the 
three  first  counts  of  the  declaration,  *^  severally  and  re- 
spectively," was  not  open  to  objection.  It  denies  that 
any  of  the  transactions,  mentioned  in  those  counts,  had 
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1862.        the  effect  there  attributed  to  them.    The  issue  is,  there- 


fore, necessarily  distributive ;  and,  as  the  same  defence 
„,__^'  is  offered  to  each  of  the  counts,  it  would  have  been 

Nkw  Booth    useless  to  plead  separately  to  them. 
Wales.  jj^^  demurrer  to  the  eleventh  plea,  which  is  addressed 

to  the  money  counts  only,  raises  a  new  and  important 
question.  It  has,  we  believe,  been  taken  for  granted, 
that  by  virtue  of  section  37  of  the  Insolvent  Act,  where 
an  action  is  brought  by  ihe  assignees  of  an  insolvent 
for  any  money  demand,  the  defendant  may  plead  a  set- 
off—of  money  due  to  himself  by  the  insolvent^  before 
the  latter*s  insolvency.  This  position  is  now  challenged 
by  the  demurrer.  But  we  are  of  opinion,  that  in  such  a 
case  the  defence  of  set-off  is  pleadable. 

The  main  ground  of  the  argument  was,  that  as  a 
set-off  was  allowed  only  where  cross  actions  could  be 
brought,  and  as  these  defendants  could  have  no  action 
against  the  assignee,  they  cannot  plead  a  set-off  to  any 
action  by  them.  ByaU  v.  Larkin  (a)  was  cited  as  an 
authority  that  the  statute  of  set-off,  2  Geo.  IL,  c.  22» 
did  not  extend  to  assignees  under  a  commission  of  bank- 
ruptcy. We  do  not  think  it  necessary  to  consider 
whether  that  case,  which  appears  to  have  been  strongly 
impugned  by  the  Court  in  Bidaut  t.  Brough  (i),  was 
rightly  decided;  because  we  are  of  opinion,  that  the 
words  of  section  37  give  this  defence,  independently 
of  the  statute  of  set-off.  The  words  *^what  shall 
appear  due  on  either  side,  on  the  balance  of  such 
account,  and  no  more,  shall  be  allowed  to  be  proved,  or 
claimed,  or  paid,  on  either  side,"  can  only  have  their 
full  meaning  given  to  them,  by  holding  that  the  words 
<< claimed  or  paid"  extend  to  cases  where  the  assignees 
are  plaintiffs,  seeking  to  recover  debts  due  to  the 
insolvent. 

The  decisions  in   England  upon   the    corresponding 
section  of  the  5  Geo.  II.,  c.  30,  section  28,  may  be 
considered  as  authorities^    In  Lock  v.  Bennett  (e\  the 
Master  of  the  Bolls  refused  an  injunction  to  stay  pro- 
Co)  1  WilMD,  155.  QO  Oowpvi  135. 

(e)  8  AtkyiiB,  49. 
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ceedings  in  an  action  by  the  assignees,  where  there  were         1862. 
mntnal  demands  between  the  defendant  at  law  and  the       mobbib 
bankmpt,  because  the  former  could  plead  a  set-oflf  under         ^• 
that  section;  and  in  Grove  v.  Dubois  (a),  the  Court  of    new  South 
King's    Bench    decided    that  under  that    section    the       Walbb. 
assignees  could  legally  claim  no  more  than  the  balance, 
upon  the  accounts  between  the  parties. 

The  plea  in  this  case  was  further  objected  to,  for 
stating  that  "  the  plaintiff,  as  ofiBcial  assignee,  had  been 
and  still  is  indebted  to  the  defendants."  But,  inasmuch 
as  it  is  previously  stated  that  "  the  insolvents,  before  and 
at  the  time  of  the  sequestration,  were  indebted,"  &c.,  we 
think  that  the  averment  complained  of  is  unexceptionable. 
It  is  only  an  informal  statement,  that  the  amount  re- 
mained unpaid. 

It  was  also  objected,  that  the  plea  did  not  state, 
according  to  the  proviso  in  sect.  37,  that  the  defendants 
had  not  notice  of  the  insolvency,  when  the  debt  to  them 
accrued.  We  are  of  opinion  that  this  exception  also 
fails.  An  averment  on  that  point,  we  think,  should 
come  by  way  of  replication — and  need  not  be  inserted 
in  the  plea. 

The  twelfth  plea  (setting  up  an  adjudication  by  the 
Chief  Commissioner)  is  demurred  to,  upon  the  ground 
that,  notwithstanding  an  adjustment  of  the  mutual  de- 
mands in  the  Insolvency  jurisdiction,  the  37th  section 
creates  no  bar  against  proceedings  by  the  assignee  at 
law.  We  are  of  opinion,  however,  that  the  plea  is  good. 
It  would  be  manifestly  unjust,  that  when  the  creditor 
came  to  prove  against  the  estate  he  should  be  compelled 
to  give  credit  for  what  was  due  by  him  to  the  insolvent, 
and  so  diminish  his  own  dividend,  and  yet  that  the 
assignees,  by  afterwards  bringing  an  action  against  him, 
should  be  allowed  to  recover  the  very  amoimt  in  respect 
of  which  the  creditor  had  so  given  up  his  dividend. 

The  plea  alleges  that  the  accounts  were  taken  by  the 
Chief  Commissioner,  and  the  balance  only  proved;  and, 
as  no  appeal  from  that  decision  appears  to  have  been  in- 

(a)  1  T.  B.,  112. 
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terposed,  under  the  proviso  at  the  end  of  the  section,  we 
conceive  that  it  was  a  final  judgment  in  the  matter. 
There  is  no  express  averment,  that  the  plaintiff  was  a 
party  to  the  proceeding;  but,  as  it  is  the  duty  of 
assignees  to  see  that  the  creditors  generally  are  protected, 
and  that  debts  are  not  proved  improperly,  we  think  that 
he  must  in  law  be  held  concluded  by  the  decision.  The 
section,  indeed,  makes  the  assignees  in  effect  parties; 
for,  when  a  person  seeks  to  prove  a  debt,  in  any  case 
where  there  has  been  mutual  credit  between  him  and  the 
insolvent)  it  is  imperative  on  the  Commissioner  to  state 
the  account  between  them  (that  is,  between  the  person 
so  proving  and  the  assignees,  the  latter  representing  tbe 
insolvent  for  that  purpose),  and  no  more  is  to  be  allowed, 
*'or  claimed,  or  paid,"  on  either  side,  than  what  shall 
appear  due  on  the  balance  thereof. 

The  case  of  Pyrie  v.  Bennett  (a)  is  quite  distinguish- 
able. There  Lord  Ellenborough  held  that  the  simple 
fact  of  a  debt  having  been  admitted  as  proved  against 
the  estate  was  not  conclusive  evidence  of  it,  when  relied 
on  as  a  debt  by  way  of  set-off.  But  here  it  is  confessed 
by  the  demurrer  that  the  account  was  stated  and  taken 
between  these  parties,  and  the  present  claim  by  the 
assignee  allowed  for,  by  the  setting  off  one  demand 
against  the  other,  as  provided  by  the  37th  section : — so 
that,  by  the  express  terms  of  the  enactment,  as  already 
observed,  no  more  than  what  appeared  due,  on  the 
balance  of  such  account,  can  be  now  claimed  or  paid 
by  or  to  either  party. 

Judgment  for  the  defendant. 


(a)  3  Ciimp.,  27S. 
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Pebry  and  another.  Assignees  of  Mitchell  and  other?,  April 25, 1862. 
Insolvents,  against  Towns  and  another,  (a)  " 

THE  declaration    stated    that    F.    W.  Perry,  official  i^^?io"Zf'?^e 
assignee,  and  L.  J.  Spyer,  creditors'   assignee  of  estate  of  a 
the  estate  of  a  certain  co-partnership,  consisting  of  J,  y^^the 
Williamson,  Francis  Mitchell,  and   T.    W.  Dixson,  and  assignee  the 
carrying  on  business    under  the  name  and    style    of  ^totesofeach 
Mitchell  and  Company,  and  which  said  estate   was  ad-  partner, 
judged  to  be  sequestrated  according  to  law  (the  separate  ration  stated 
estates  of  the  said  partners  being  at  the  time  of  the  *^*  ^  ^'\ 
said  sequestration  also   respectively  insolvent),  sue  JR.  nee,  and  CD., 
Towns  and  A.  Stewart  for  money  payable  by  the  de-  creditors, 
fendants  to  the  plaintiffs,  for  money  had  and  received  the  insolvent 
by  the  defendants  to  the  use  of  J.  Williamson,  before  e»*J^o^» 

J*         ,  _  ,  '  certain  co- 

tbe  said  sequestration,  and  for  money  before  then  found  partnership 
due  to  the  said  /.  WiUiamson  from  the  defendants,  on  ^'w!,"^  m!, 
accounts  stated    between  them,  and   for    interest,  &c.   and  T.  w.  D., 
Demurrer  and  joinder.  ^"'bSSSS' 

The  defendants  pleaded,  first,  that  the  separate  estates  under  the 
of   the    said  J.    WiUiamson,  F.  Mitchell,  and    T.    W.  ^ryTe%TM.& 
Dixson,  were  not,  at  the  time  of  the  said  sequestration,  Co.,and which 
respectively  insolvent  as  alleged.      Fourthly,  that  the  Sj^dgediobe 
said  J.  Williamson,  before  and  at  the  time  of  the  seques-  sequestrated 
tration,  was  indebted  to  the  defendants  in  an  amount  estates^the 
equal  to  the  plaintiffs'  claim  (amongst  other  things),  ?^^^!?S?" 
upon  a  promissory  note  made  by  the  said  J.  Williamson,  time  of  the 
F.  Mitchell,   and    T.    W.   Dixson,   under    the    style    of  faidseqnes- 

'  J  tration  also 

respectively 
insolvent), 
Bued  the  defendants  for  money  payable  by  the  defendants  to  the  plaintiffs  for  money  had 
and  received  by  the  defoadants  to  the  use  of  J.  W.,  before  the  said  sequestration ;  concluding 
that  the  plaintiffs  claim,  ^c. ;  Held  first  that  the  plaintiffs  were  properly  described  as 
assignees  of  the  partnership;  and  secondly,  that  it  sufficiently  showed  that  they  sued  in 
their  representative  character.  A  plea  to  the  above  declaration  traversing  that  the  separate 
estates  of  J.  W.,  F.  M.,  and  T.  W.  D.  were,  at  the  time  of  the  sequestration,  respectively 
insolvent  Held  bad  as  being  an  immaterial  traverse.  In  an  action  by  the  assignees  of 
an  insolvent  co-partnership  for  a  debt  due  by  the  defendants  to  one  of  the  partners,  a  debt 
due  by  the  co-partnership  to  the  defendants  cannot  be  set-off. 

(a)  Before  Stephen^  0.  J.,  and  TTise,  J. 
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1862.         Mitchell  and  Companyy  before  the  said  sequestratioD,  in 

P2BBT       fevour  of  the  defendants  for  £286  148.  Id,    Demurrer 

'^'  to  the  first  plea,  and  to  so  much  of  the  fourth  plea  as 

relates  to  a  promissory  note  made  by  J.  Williamsony  F. 

Mitchell^  and  T,  W.  Dzxson,  and  joinder. 

Stepheriy  for  the  plaintiff,  claimed  the  right  to  begin. 
[Stephen^  C.  J.  Where  there  are  cross-demurrers  the 
plaintiff  begins.]  It  has  been  decided  by  this  Court  that 
the  sequestration  of  the  joint  estate  carries  the  separate 
estates  of  each  partner;  Bohey  y.  MifcheU  (Noyember, 
1849);  Tuting's  Estate  (March,  1856).  In  the  latter 
case,  the  Court  appointed  a  receiyer  to  look  after  the 
interests  of  the  private  estate  of  Tuting,  The  decla- 
ration is  also  right  in  form.  Assignees  imder  a  joint 
commission  against  partners,  may  recover  in  the  same 
action  debts  due  both  to  their  joint  and  separate  estates, 
Graham  v.  Mvlcaster  (a). 

Martin,  Q.  C.  (with  him  Meymott),  for  the  defendants. 
The  fourth  plea  is  good.  From  the  manner  in  which 
the  declaration  is  framed,  the  defendants  are  entitled  to 
set-off  any  debts  due  to  them  from  the  firm.  If  the 
plaintiffs  do  not  claim  as  representing  the  firm,  the  decla- 
ration is  bad.  The  cases  show  that  where  the  assignee 
of  the  joint  estate  sues  for  claims  due  to  the  separate 
estate,  he  ought  to  declare  as  assignee  of  such  separate 
estate  ;  Harvey  y.  Morgan  (6),  Stonehouse  y.  De  Silva  (c), 
Scott  y.  Franklin  (d).  Lastly,  the  declaration  does  not 
aver  that  the  plaintiffs  sue  in  their  representative 
character  ''as  assignees."  They  should  show  that 
the  debt  is  due  to  them  in  a  particular  capacity; 
HenshaU  v.  Boberts  (e),  Cou>ell  v.  Watts  (/),  Ferguson  y. 
Mitchell  (jg), 

Stephen  in  reply.      It   is  evident    from   the    entire 
declaration,  in  what  capacity  the  plaintiffs  are  'suing ; 

(a)  4  Bing.,  115.  (6)  2  Stark.,  N.  P.,  17. 

(e)  8  Camp.,  899.  (d)  15  East,  4S4. 

(e)  5  East,  150.  (/)  6  East,  405. 

{g)  2  C.  M.  &  B.,  687. 
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and  the  allegation  '^as    assignees"   is    not    requisite.         1862. 
Besides,  it  is  not  due  to  them  as  assignees  of  the  firm,        p^rry 
but  because  they  are   such  assignees,  and,  therefore,  ^• 

assignees  of  the  separate  estate ;  the  averment,  therefore, 
would  be  a  mere  assertion  of  a  conclusion  of  law,  and 
may  be  omitted. 

Stephen,  C. J.,  delivered  the  judgment  of  the  Court  June  2, 1862. 
in  this  case,  as  follows  :-^ 

This  is  an  action  brought  by  the  assignees  of  the  in- 
solvent estate  of  a  co-partnership,  consisting  of  Janus 
WiUiamson,  Francis  MUchdl,  and  Thomas  Woollet  Dix- 
son,  carrying  on  business  under  the  name  of  Mitchell 
and  Company^ — which  said  estate,  the  declaration 
alleges,  was  adjudged  to  be  sequestrated  according  to 
law,  ^^the  separate  estates  of  the  said  partners  being, 
at  the  time  of  the  said  sequestration,  also  respectively 
insolvent," — to  recover  a  debt  due  from  the  defendants 
to  the  separate  estate  of  Williamson. 

The  declaration  was  demurred  to  upon  several  grounds, 
which  we  now  proceed  to  dispose  of;  the  first  sub- 
stantial question  being,  whether  the  separate  estate  of 
each  of  these  partners  passed  to  the  assignees,  under  a 
sequestration  against  the  partnership.  This  point  was 
decided  in  the  affirmative,  by  the  case  of  Bohey  v. 
Mitchell  and  others — in  which  this  Court  held  (Novem- 
ber, 1849),  in  accordance  with  the  principle  of  the 
decisicms  under  the  English  Bankrupt  Laws,  that  a 
sequestration  of  the  estate  of  an  entire  firm,  or  partner- 
ship, vests  in  the  assignees  the  estates  of  all  its  members. 
In  England,  a  joint  commission  issues  against  all  the 
partners,  only  when  an  act  of  bankruptcy  is  established 
against  each.  So,  under  our  own  enactments,  no  part- 
nership can  truly  be  termed  insolvent,  if  the  assets  of  its 
members  (jointly  or  separately)  are  equal  to  the  debts  of 
the  partnership.  For  every  creditor  of  a  firm  is  entitled 
to  enforce  payment,  against  the  separate  property  of 
each  partner,  as  well  as  against  the  joint  property  of  all 
the  members.  A  sequestration  or  commission  against  all, 
therefore,  extends  to  the  individual  or  separate  estates, 


V. 

TOWKS. 
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1862.  equally  with  the  joint  or  strictly  partnership  estate.  So 
Pbrbt  tbaty  under  a  joint  sequestration  against  all  the  partners, 
as  here,  their  creditors  can  obtain  satisfaction  out  of  the 
same  assets,  precisely  as  they  could  bd.ve  obtained,  and 
were  entitled  to  before ;  subject  to  the  rules  only,  as  to 
marshalling,  which  obtain  in  bankruptcy.  And  each 
partner  suiTendering  his  entire  property,  acquires 
eventually  a  discharge  as  an  individual,  from  all  his 
debts — whether  owed  by  him  alone,  or  conjointly  with 
the  other  members  of  the  firm. 

We  do  not,  however,  propose  to  examine  further  the 
grounds  of  the  decision  in  Rohe7j  v.  Mitchell.  The  case 
has  been  followed  by  this  Court  on  other  occasions — in 
Tuting's  insolvency,  for  instaoce  (March,  1856),  and, 
subsequently,  in  effect,  in  Baslingden  v.  Bate  (a);  and, 
until  reversed,  it  is  an  authority  by  which  we  should 
feel  ourselves  bound,  even  if  we  doubted  its  soundness. 

But,  it  was  argued,  if  the  plaintiffs  be  by  legal  conse- 
quence, by  force  of  the  sequestration  against  the  firm, 
assignees  also  of  Williamson's  separate  estate,  they  should 
so  have  described  themselves  in  the  declaration.  And 
some  cases  were  cited,  to  show  that  the  assignee  under  a 
joint  commission  may  be  described  as  assignee  of  one 
partner  duly.  We  are  of  opinion,  however,  that  the 
objection  cannot  be  sustained.  The  plaintiffs  sufficiently 
show  the  character  in  which  they  claim,  and  their  con- 
sequent right  to  recover  the  debt  in  contest,  as  a  portion 
of  the  separate  estate  of  the  one  partner,  by  stating  the 
fact  of  the  joint  sequestration,  from  which  that  right  is 
deduced,  by  act  and  operation  of  law;  see  Seott  v. 
Franklin  (b),  and  Oraham  v.  Mulcast&r  (c). 

There  was  another  objection  to  the  declaration,  of  a 
rather  more  formed  nature;  namely,  that  it  did  not  state, 
in  terms,  that  the  plaintiffs  sued  **  as  assignees  *' — those 
words  being  omitted  in  the  statement  of  the  debt,  and 
at  the  end  of  the  declaration.  It  sufficiently  appears, 
liowever,  we  think,  that  they  sue  only  in  their  represen- 


(a)  See  Appcudix.  (6)  15  East  435. 

(c)  4  BiDg.,  115. 
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tative  character,  as  in  the  oaae  of  Ferguson  v.  MU-        1862. 
chdl  (a).  pkbby 

The  defendants  have  traversed  the  allegation,  that  the       _  ^• 
separate  estates    of    WUliamaan,  MiteheU,  and  Dix9on^ 
were  at  the  time  of  the  sequestration  respectively  insol- 
vent ;  and  to  this  the  plaintiffs  demurred,  on  the  ground 
that  the  allegation  so  traversed  is  immaterial.    We  are 
of  opinion  that  the  plea  is  bad ;  for,  although  the  decla- 
ration asserts  the  fact,  the  actual  insolvency  of   the 
separate  estates  as  such  is  not  material  to  the  question  of 
title;  and,  if  not,  the  assertion  is  irrelevant  altogether. 
Let  it  be  assumed,  that  each  partner  could  individually 
have  satisfied  his  separate  debts.    But,  if  neither  the 
partnership  assets,  nor  those  of  its  several  members, 
unitedly,  were  suflBcient  to  liquidate  the  partnership 
debts,  the  firm  was  insolvent.    It  is  not,  however,  the 
iosolvency  but  the  sequestration  of  the  estate,  which 
carried  with  it  the  separate  property.     If,  therefore,  the 
partnership  and  partners  collectively,  were  in  fact   all 
solvent,  yet  the  effect  of  that  adjudication,  still  in  force, 
unreversed,  would  be  the  same. 

The  defendants  have  pleaded  a  set-off,  relying  not  only 
on  debts  due  by  Williamson  alone,  before  the  seques- 
tration,  but  on  a  debt  due  to  them  by  the  partnership, 
by  virtue  of  a  promissory  note  of  the  firm.  To  this 
latter  portion  of  the  plea,  the  plaintiffs  demur — on  the 
ground  that,  the  action  being  in  respect  of  a  debt  due  to 
Williamson's  estate  alone,  there  can  be  no  set-off  to  this 
of  any  demand  against  the  partnership.  And  we  think 
that  the  objection  must  prevail.  A  set-off  can  only  be 
of  debts  accruing  mutually  in  the  tfame  right.  The 
position  or  the  rights  of  a  firm,  and  its  members  collec- 
tively, cannot  be  effected  by  the  separate  transactions  of 
any  one  of  them.  A  creditor  of  one  could,  therefore,  no 
more  set-off  his  debt  against  a  demand  by  the  firm,  than  the 
individual  partner  could  protect  himself,  if  sued  by  that 
creditor,  by  setting  up  the  latter's  debt  to  the  partner- 
ship ;  or  than  he  could  be  met,  as  is  sought  in  effect 

(a)  2  0.  M.  &  R.,  687. 
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to  be  done  here,  when  suing  a  person  indebted  to  himself 
individually,  by  a  claim  of  the  latter  on  the  plaintifiTs 
firm,  and  payable  not  by  himself  alone  but  by  others 
jointly  with  him,  and  out  of  dififerent  funds. 

It  does  not  affect  the  question,  that  in  this  particular 
action  the  same  assignees  represent,  as  they  happen  to 
do,  both  the  firm  and  the  individual  partner.  For  the 
rights  of  each  estate,  so  to  speak,  remain  the  same ;  and 
the  interests  of  the  different  sets  of  creditors,  if  the  assets 
belonging  to  any  one  were  wrongly  appropriated,  would 
of  course  be  materially  affected. 

The  result  is,  that  on  all  the  demurrers  in  this  case, 
the  plaintiffs  will  have  judgment 

Judgment  for  the  plaintiff. 


April  25, 1862. 

In  an  action 
for  maliciously 
and  withont 
reasonable 
and  probable 
cause  pro- 
secuting: the 
plaintiff;  the 
depositions  of 
the  witnesses 
are  inad- 
missible in 
evidence,  but 
the  plaintiff 
can  put  in  the 
deposition  of 
the  defendant. 
As  a  general 
rule  in  District 
Court  appeals 
costs  will 
foUow  the 
result  of  the 
appeal. 


Seaman  against  Habgbaves.  (a). 

THIS  was  an  action  in  the  District  Court  at  JSevr- 
castle  against  the  defendant,  for  maliciously  and 
without  reasonable  or  probable  cause  charging  the 
plaintiff,  on  two  separate  occasions,  before  two  separate 
benches  of  magistrates,  with  unlawfully  using  a  pony 
belonging  to  the  plaintiff,  contrary  to  the  provisions  of 
the  Cattle  Stealing  Prevention  Act,  17  Vic,  No.  3,  sect. 
6.  The  charge  was  dismissed  on  both  occasions.  At 
the  trial,  the  depositions  of  the  defendant  and  the  other 
witnesses  taken  on  both  occasions  were  given  in  evidence, 
after  objection  ta&en  to  their  admissibility ;  the  plaintiff 
obtained  a  verdict  with  £100  damages.  The  defendant 
appealed  on  the  ground  of  the  improper  reception  of  this 
evidence. 

Isaacs  for  the  appellant.  The  depositions  on  the  two 
former  trials  were  clearly  inadmissible.  Even  supposing 
the  deposition  of  the  defendant  might  be  evidence  as  an 
admission    signed    by  himself,  the    deposition    of  the 

(a)  Before  Stephen,  C.  J.,  and  Wise,  J. 


V. 

Habobayeb. 
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other  witnesses  onght  to  have  been  rejected.  If  the  ^6^« 
plaintiff  wished  to  bring  the  evidence  of  those  witnesses  seahast 
before  the  jnry,  to  show  on  what  insufficient  grounds 
the  defendant  had  acted,  and  to  prove  malice  and  want 
of  probable  cause,  he  should  have  called  the  witnesses 
themselves,  when  the  defendant  would  have  had  an 
opportunity  of  cross-examination,  and  the  jury  would  have 
seen  their  demeanour.  The  statute,  which  makes  the 
depositions  admissible  at  the  trial  for  the  offence,  has  no 
application. 

Windeyer  tor  the  respondent.  The  depositions  were 
admissible  to  prove  the  fact  of  these  prosecutions  having 
taken  place,  and  their  result ;  and  that  the  same  witnesses 
and  no  others  were  examined  on  the  second,  as  on  the 
first  occasion.  The  jury  might,  from  this,  infer  that  on 
the  second  prosecution  the  defendant  proceeded  without 
reasonable  and  probable  cause,  and  had  been  actuated 
by  improper  motives.  The  defendant's  own  depo- 
sition is  clearly  evidence  as  an  admission  against  himself; 
and  Jackson  v.  Bull,  (a)  Freeman  v.  ArkeU,  (b)  are 
cases  where  the  depositions  have  been  put  in  by  the 
plaintiffs. 

Cur.  adv,  vuU. 

Judgment  was  now  delivered  by  j^j^^  ^3^ 

Wise,  J.  The  question  for  our  decision  is,  whether 
these  depositions  were  rightly  received  in  evidence. 

The  general  rule  is,  that  no  evidence  can  be  received 
unless  the  witness  is  sworn  before  the  jury.  But  it  was 
contended  that  these  depositions  were  admissible,  merely 
to  show  what  took  place  before  the  magistrates.  We 
are  of  opinion  that  they  were  not  receivable  for  this 
purpose.  The  fact  of  the  dismissal  of  the  charge  is 
material,  but  the  propriety  of  the  decision  of  the  magis- 
trates is  in  no  way  a  question  for  the  jury,  where  an 
action  is  brought  for  maliciously  instituting  proceedings. 
What  took  place,  therefore,  before  them — that  is,  what 
the  witnesses  swore — is  altogether  irrelevant.    Nor  can 

(a)  2  M.  ife  K.,  176.  (6)  2  B.  &  C,  494. 
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1862.        the  defendant's  responsibility  for  instituting  the  pro* 

Seaman      ceedings  depend  upon  what  the  witnesses  swore  before 

„    ^*  the  magistrates.    He  may  or  may  not  have  known  what 

XlABGRAVEB  .  • 

they  intended  to  say ;  or  they  might  have  given  evidence 
very  differently  from  what  he  had  reason  to  suppose  they 
would  do.  It  cannot  be  laid  down  as  a  matter  of  law, 
therefore,  that  because  he  called  the  wituesses,  he  is 
answerable  for  what  they  said. 

The  defendant's*  own  deposition  is  admissible,  not 
because  it  is  a  deposition,  but  because  it  is  a  statement 
signed  by  him.  It  could,  therefore,  be  used  as  an  ad- 
mission against  himself,  like  any  other  statiement  made 
by  him* 

There  must,  therefore,  be  a  new  trial,  Tlie  appellant 
will  have  the  costs  of  this  appeal,  which,  as  has  been 
intimated  on  other  occasions,  will  generally,  though 
not  invariably,  follow  the  result  of  the  appeal.  We  have 
given  much  attention  to  the  more  difficult  question  of 
laying  down  a  rule  with  refereuce  to  the  costs  of  the  first 
trial,  where  a  new  trial  is  directed  on  the  ground  of  a 
wrong  decision  on  a  point  of  law.  We  think  it,  how- 
ever, almost  impossible,  and  certainly  unadvisable,  to  lay 
down  any  absolute  rule.  But  in  this  particular  case, 
inasmuch  as  the  admission  of  the  improper  evidence 
probably  contributed  greatly  to  the  result,  either  as  to 
the  amount  of  damages  or  the  verdict,  the  plaintiff,  even 
if  successful  on  the  second  trial,  ought  not  to  be  allowed 
the  costs  of  the  first.  Each  party,  therefore,  will  bear 
his  own  costs  of  that  trial.  Cases  might  occur,  as  in 
Alcoch  V.  Delay ^  (a)  in  which  the  unsuccessful  respon- 
dent might  be  ordered  to  pay  the  costs  of  the  first 
trial,  notwithstanding  the  decision  of  the  Court  below 
was  in  his  favour. 

The  Chief  Justice  thinks  it  due  to  the  learned  Judge 
to  add  that  he  himself  has  more  than  once  admitted 
depositions  under  similar  circumstances : — the  argument 
founded  on  them  having  been,  that  the  defendant  was 
still  without  probable  cause,  even  admitting  the  truth  of 

(a)  4  E.  ^  B.,  660. 
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the  contents  of  those  docoments.    And,  so  far  as  he  is        1862. 
aware,  no  question  as  to  their  admissibility  has  ev^er      seaman 
been  raised  until  now.    The  primary  question  in  such     „    ^' 

•     1  1         oiT^iTii.        1         111      Harqraves. 

cases  IS,  however,  what  the  defendant  believed,  and  had 
reason  to  believe,  when  he  commenced  the  prosecution. 
But  this  must  depend  on  matters  at  that  time — ^and  not 
merely  afterwards — known  to  or  suspected  by  him ; 
which  can  only  be  shown  by  witnesses  sworn  in  the 
cause. 

New  trial  with  costs  of  appeal. 

Subsequently,  it  appeared  that  the  amount  of  the  June  27. 
verdict  and  the  costs  had  been  paid  into  the  hands 
of  the  registrar  of  the  District  Court,  to  enable  the 
plaintiff  to  appeal.  Application  was  made  to  the  Court 
to  order  the  registrar  to  return  this  amount  to  the  suc- 
cessful appellant^  on  the  ground  that  the  registrar 
refused  to  do  so  without  the  direction  of  the  Court. 

Per  Curiam.  We  think  this  a  matter  for  the  dis- 
cretion of  the  District  Court  Judge ;  and  we  ought  not 
to  interfere.  If  the  money  was  paid  into  the  registrar's 
hands  to  abide  the  appeal,  it  ought  to  be  returned,  as 
the  appeal  is  at  an  end ;  but  if  to  abide  a  new  trial,  the 
District  Court  Judge  must  exercise  his  discretion,  (a) 

No  order  made. 


Bligh  against  Wood,  (h)  jnne  e,  I862. 

rilHIS  was  an  appeal  from   the    Deniliquin  District  jtu    i  •  tff 

-L      Court.  an  inlant,  had 

The  action  was  originally  brought  by  the  plaintiff,  ^J^^/  ^ 
Biehard  Boger    Bligh,  in    his    own    right,  against  the  cause  of  action 
defendant,  to  recover  damages  for  an  alleged    breach  thoi»8*^iified 

in  Beotion  15 
of  the  District  Court  Act,  22  Via,  Ko.  18.    Hdd,  that  a  District  Court  Judge,  at  the 
trial,  had  no  power  to  amend  the  proceedings  by  adding  a  co-plaintiff,  and  appointing 
him  the  next  friend.    Senibie,  the  Bules  as  to  amendment  of  parties  are  within  the 
powers  conferred  on  the  District  Court  Judges  by  the  Act 

(a)  The  case  was  again  tried,  wlien  the  defendant  obtained  a  verdict 
(6)  Before  Sicken,  C.  J.,  and  Wise,  J. 
F 
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1862.        of  contract,  and  also  for  goods  sold  and  deliyered  by  the 
Blioh       plaintiff  Bligh,  to  the  defendant. 
▼•  At  the  trial,  it  appeared  that   the  plaintiff  Bligh, 

was  in  partnership  with  the  now  co-plaintiff  Qraves^  and 
that  the  contract  sued  .on,  and  also  the  sale  and  delivery 
of  the  horses  sued  for,  were,  respectively,  transactions 
made  by  the  defendant  with  the  plaintiff  Blighj  and  the 
now  co-plaintiff  Chraves,  jointly.  It  also  appeared  that, 
at  the  time  of  the  commencement  of  the  action  and  of 
the  trial,  the  plaintiff  Bligh,  was  an  infant  under  the  age 
of  twenty-one  years. 

Upon  these  facts  appearing,  Forbes,  as  Counsel  for 
the  defendant,  applied  to  the  District  Court  Judge 
to  nonsuit  the  plaintiff  upon  the  following  grounds : — 
Firstly,  that  the  contracts  sued  on,  having  been  entered 
into  by  defendant  with  Bligh  and  Graves  jointly.  Graves 
ought  to  have  been  joined  in  the  action.  Secondly,  that 
the  plaintiff  Bligh,  being  an  infant,  could  not  com- 
mence the  present  action  in  his  own  right,  but  should 
have  brought  his  action  by  his  next  friend.  And 
thirdly,  that  an  infEint  could  not  appear  by  attorney,  and 
the  action  had  been  commenced  by  Mr.  Janies  as  the 
attorney  of  Bligh. 

On  these  non-suit  points  being  taken,  upon  an  appli- 
cation on  the  part  of  the  plaintiff  Bligh,  the  proceedings 
were  amended,  firstly,  by  adding  the  name  of  Warden 
Henry  Graves,  as  a  co-plaintiff;  and,  secondly,  by  allow- 
ing the  said  Warden  Henry  Graves  to  sue  as  the  next 
friend  of  the  plaintiff  Bligh. 

On  the  amendments  having  been  made  the  said  non- 
suit points  were  overruled,  and  the  case  was  sent  to  the 
jury,  who  returned  a  verdict  for  the  plaintiffs,  for  the  full 
amount  claimed  in  the  particulars. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  learned  District  Court  Judge  was  right  in  allowing 
the  said  amendments,  or  any  of  them,  and  refusing  to 
nonsuit  the  plaintiff. 

Stephen  for  the  appellant.  The  only  section  of  the 
District  Court  Act,  22  Vic,  No.  18,  conferring  powers 
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of  amendment  on  the  District  Court  Judge,  is  sect  109,  1862. 
which  is  a  transcript  of  sect.  172  of  the  Common  Law  bligh 
Procedure  Act  of  1853,  17  Vic,  No.  21.  But  in  the  ^^^ 
Common  Law  Procedure  Act,  specific  powers,  enabling 
the  Court  or  Judge  to  amend  the  nonjoinder  or  mis- 
joinder of  parties,  are  contained  in  sects.  30-36.  The 
powers,  therefore,  conferred  by  sect.  172,  were  not 
considered  sufficient  for  the  purpose.  In  WieJcena  t. 
Steel  (a)y  it  was  held  that  this  section  does  not  apply 
to  the  misjoinder  of  parties,  and,  therefore,  the  words  in 
sect.  109,  of  22  Vic,  No.  18,  cannot  be  construed  to 
apply  to  cases  like  the  present,  and  the  Rules,  therefore, 
assuming  to  give  such  powers  of  amendment  are  tdtra 
vires,  and  of  no  effect.  But,  even  assuming  that  the 
Judge  had  power  to  add  a  party  to  the  plaint,  he  could 
not  then  and  there  appoint  a  next  friend,  or  add  a 
co-plaintiff  and  make  him  a  next  friend.  By  Rule  43,  a 
next  friend  must  be  appointed  before  action  brought. 

FaueeU  for  the  respondent.  The  nonjoinder  of  a 
partner,  a  plaintiff  in  debt,  is  amendable  at  the  trial,  the 
defendant  not  appearing  to  be  prejudiced,  Williams  v. 
Oore  (b).  The  terms  of  sect.  109,  comprehend  the 
present  case — the  question  being  whether  it  is  an  amend- 
ment ''such  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties ; "  and  if  so,  it  is  to  be 
made.  Rules  78-87  were  made  by  the  District  Court 
Judges  under  the  powers  conferred  by  sect.  102  of  the 
Act,  and  the  present  amendment  is  within  them.  Rule 
85  enables  an  omitted  plaintiff,  where  a  less  number 
has  been  made  than  is  requisite,  to  be  added,  and  if 
such  person,  personally  or  by  writing,  consent  to  become 
plaintiff,  the  Judge  shall  pronounce  judgment  as  if  such 
person  had  originally  been  made  a  plaintiff.  In  the 
present  case  it  is  to  be  taken  that  the  co-plaintiff 
assented ;  at  all  events  it  is  now  too  late  to  object  to  the 
want  of  consent.    [Stephen,  C.  J.    The  words  of  sect. 

(a)  2  C.  B.  N.  a,  488;  2C  L.  J.  0.  P.,  241. 
(Jb)  1  P.  &  F.,  341. 
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1862.        109  are,  "to  determine  in   the  existing  suit  the  real 

Blioh  qaestion  in  controversy  between  (he  parties!*  not  between 
w^D.  ^^^  parties  and  some  one  else.]  When  the  Jadge 
who  is  trying  the  case  thinks  that  the  amendment  will 
determine  the  question  then  in  suit,  he  has  no  discretion ; 
he  is  bound  to  amend.  In  the  present  case  it  is  a  mere 
formal  amendment,  and  the  defendant's  position  is  im- 
proved; because  he  has  now  a  responsible  party  as 
plaintiff,  against  whom  he  can  recover  his  costs. 

Stephen  in  reply.  In  the  District  Court  Act,  the 
Legislature  has  not  thought  fit  to  give  to  the  Judges 
the  power  to  amend  a  misjoinder — the  only  section  giving 
powers  of  amendment  is  sect.  172.  As  soon  as  it  appears 
that  the  plaintiff  is  an  infant,  he  should  be  nonsuited. 
To  add  a  co-plaintiff  and  appoint  him  a  proehein  ami, 
as  was  done  in  this  case,  is  not  to  make  an  amendment 
but  to  remove  an  incapacity.  It  must  be  admitted, 
however,  that  in  Blake  v.  Dane  (a),  the  Court  of  Ex- 
chequer held  that  a  trustee,  who  was  present  in  Court 
and  consented  to  that  course,  was  rightly  added  as  a 
plaintiff  in  an  action  of  ejectment  {b). 

Cur  adv.  wit. 

July  4.  Wise,  J.,  delivered  the  judgment  of  the  Court  in  this 

case,  as  follows : — 

In  this  case  the  question  is,  whether  the  learned 
District  Court  Judge  had  jurisdiction  to  amend  the 
plaint — ^first,  by  adding  a  joint-contractor  as  co-plaintiff, 
and  then — in  order  to  get  rid  of  the  objection  that  the 
original  plaintiff  was  an  infant,  and  had  sued  by 
attorney  for  a  cause  of  action  other  than  those  specified 

(a)  SI  L.  J.  Bz.,  100. 

(6)  In  Qerrard  y.  (TtuMM,  (a)  the  Court  of  Common  Pleas  held  that  a 
Judge  at  the  trial  has  no  power,  under  sect.  222  of  the  Common  Law 
FrooeduTB  Act,  to  amend  the  proceedings  by  adding  the  wife  aa  a 
defendant  in  an  action  where  the  husband  had  been  sued  idone  for  a  debt 
incurred  b^  the  wife  dum  iola.  And  the  Court  distinguished  Bldkt  v. 
Done  as  being  an  action  of  ejectment,  which  has  always  been  considered 
as  the  creature  of  the  Court,  and  been  moulded  by  the  Court  so  as  to  raise 
the  real  question. 

(o)  31  L.  J.  C.  P.,  31. 


V. 

Wood. 
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in  the  15th  section  —  appointing  the  added  plaintiff  1862. 
proehein  ami,  and  proceeding  to  give  judgment  upon  bligh 
the  plaint  so  altered. 

An  infant  plaintiff  must  appear  by  prochein  ami,  or 
an  infant  defendant  by  guardian,  and  an  appearance  by 
attorney  in  either  case  is  clear  ground  of  writ  of  error. 
Now,  in  Carr  v.  Cooper  (a),  the  Court  of  Queen's  Bench 
held  that  under  the  general  powers  of  amendment  given 
by  the  Common  Law  Procedure  Act,  the  Court  had  no 
jurisdiction  to  amend  the  record  by  substituting  an  ap- 
pearance by  guardian  for  an  appearance  by  attorney. 
We  think  that  is  an  express  authority  that  the  similar 
amendment  could  not  be  made  in  this  case.  In  Carr  v. 
Cooper,  no  doubt  error  had  actually  been  brought,  but 
the  principle  equally  applies  to  the  present  case,  and  it 
has  been  decided  that  the  powers  of  amendment  extend 
to  Courts  of  Error. 

An  additional  reason  for  holding  this  amendment  not 
to  be  within  the  general  powers  to  amend,  conferred  by 
the  109th  section  of  the  District  Courts  Act,  is  that  the 
3rd  of  the  Rules  provides  that  no  plaint  shall  be  entered 
on  behalf  of  an  infant  until  his  next  friend  has  appeared, 
and  given  an  undertaking,  which  is  to  be  filed  by  the 
Kegistrar. 

Judgment  will  therefore  be  given  for  the  appellant, 
with  costs,  and  a  nonsuit  directed  to  be  entered  in  the 
District  Court. 

It  is  unnecessary  to  decide  whether  there  was  juris- 
diction to  add  a  plaintiff,  which  was  done  under  the 
85th  of  the  Rules  framed  by  the  District  Court  Judges, 
for  carrying  the  Act  into  operation.  We  are  inclined  to 
think  this  Rule  was  within  the  powers  given  to  the  Dis- 
trict Court  Judges  to  make  Rules ;  and,  if  so,  it  follows 
that  the  learned  Judge  in  this  case  had  power  to  make 
that  amendment. 

Judgment  for  the  appellants,  with  costs. 


(a)  1  E.  B.  &  £.,  230. 
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June  6, 1862.  Talbett  ogainst  Ghbystall  and  another  (a). 

The  partica-  rilHIS  was  an  appeal  from  the  District  Court  of  Denili- 

afC'^tati*"**'  quin.    The  action  was  brought  to  recover  damages 

that  it  was  for  for  an  alleged  tort.     The  particulars  of  the  plaintifiTs 

£»&  nddK  ®^^™»  ^^^  stating  that  it  was  for  the  value  of  a  horse, 

and  bridle,  saddle,  and  bridle,  cart  and  harness  lent  by  the  plaintiff 

^^^^  to   the  defendants,  and   detained   by    the   defendants, 

bythepiaintiflf  concluded  as  foUows : — ''To  loss  sustained  by  the  said 

dant^and"'  plaintiff,  by  reason  of  the  detention  of  the  said  horse, 

^ift.^^iiy  saddle,  and   bridle,  and   cart,  and  harness,  as  before 

thei^  conciQ.  mentioned ;  and  the  said  plaintiff  for  the  conversion  as 

**cd  to  "  loas  aforesaid,  claims  damages,  &c." 

the  aid    ^  The  defendants   pleaded    not  guilty,  and    that  the 

plaintiff,  ^  chattels  sued  for  were  not  the  property  of  the  plaintiff, 

detention  of  The  evidence  on  the  part  of  the  plaintiff  was  to  the 

^  M^befwe  ®^^^  *^^*  ^^^  chattels  sued  for  were  lent  by  him  to 
mentioiied,  the  defendants,  and  that  the  defendants  had  refused  to 
plaintiff  for  '®*^™  them  to  the  plaintiff,  although  demanded  by  him. 
theoonverBion  According  to  the  plaintiff's  evidence,  the  value  of  the 

cuS?-"^  **^"®  ^*«  ^^^^  ^^^*®  ^^^  '^"^l®  ^'^  "^^^  ^-^  *^*  **^®  ^^ 
damages.         £20.    According  to  the  defendants'  evidence,  the  value 

i^ti^n'^f  ^^  ^^^  b<»^  ^^  ^^>  ^^  ^^  ^^^  ^^  ^d  harness  £10 
trover  and  not  or  £12.    No  value  was  put  by  the  defendants  on  the 

actinue.  g^ji^ 

At  the  conclusion  of  the  case,  Forbes  as  counsel  for 
the  defendants,  asked  the  learned  District  Court  Judge 
to  direct  the  jury : — Firstly,  that  their  judgment,  if  for 
the  plaintiff,  might  be  in  the  alternative,  ''That  the 
plaintiff  do  recover  the  chattels  detained,  or  the  value 
thereof,  and  damages  for  their  detention  in  pursuance  of 
Bule  155  of  the  District  Court  General  Bules;"  and 
Secondly : — ^That  the  verdict,  if  for  the  plaintiff,  should 
show  what  amount  the  jury  gave  for  the  value  of  the 
said  chattels,  and  what  amount  they  also  gave  as  damages 
for  their  detention. 

(a)  Before  fitapfcen,  a  J.,  and  ITue,  J. 
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After  hearing  argument  on  both  sides,  the  Judge  held  __J?^-. 
that  the  action  was  not  detinue  but  trover,  and  he  re-      Talbett 
fused  to  direct  the  jury  as  required.     And  the  jury    cjjj^yotall. 
found  a  verdict  for  the  plaintiff,  for  £112  7^.  0(2.,  in  one 
entire  sum. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  learned  District  Court  Judge  should  not  have  directed 
the  jury,  firstly,  to  find  their  verdict  in  the  alternative, 
as  required  by  defendants'  counsel ;  and,  secondly,  to 
apportion  their  verdict,  shewing  what  amount  they  gave 
for  the  value  of  the  chattels  detained,  and  what  amount 
for  their  detention,  in  order  that  the  judgment  might  be 
given  in  the  alternative,  according  to  Bule  155  of  the 
District  Court  general  rules. 

Stephen  for  the  appellant.  The  learned  District  Court 
Judge  was  wrong  in  taking  upon  himself  to  decide  that 
this  was  an  action  of  trover.  There  was  no  sufficient 
evidence  of  conversion,  nor  does  it  appear  to  have  been 
left  to  the  jury.  It  was  a  mere  detainer,  and  the  dis- 
tinction between  actions  of  trover  and  detinue  is  one  of 
substance,  as  the  judgment  in  them  is  quite  different 
(SelwyrCs  Nisi  PriiM,  p.  663;  3  Stephen* 8  Commefitaries, 
p.  514.)  In  the  present  case,  the  goods  of  the  plaintiff 
were  unjustly  detained  by  the  defendants.  A  demand,  and 
refusal  is  not  a  conversion,  unless  there  is  at  the  time 
a  power  to  give  up  the  goods,  Edwards  v.  Hooper  (a) ;  and 
there  was  no  evidence  that  the  defendants  were  able  to 
give  the  horses  up.  It  was  a  case  of  contract  of  loan,  and 
the  defendants  promised  to  return  them,  but  the  refusal 
to  do  so  was  not  necessarily  a  conversion.  [Wise,  J. 
What  is  the  meaning  of  not  guilty,  where  it  is  am- 
biguous whether  the  action  is  trover  or  detinue  ?]  The 
jury  should  have  severed  the  damages  by  their  verdict 
— so  much  for  the  horses,  and  so  much  for  their  de- 
tention, but  they  were  not  instructed  so  to  do.  He 
also  referred  to  Williams  v.  Archer  (&),  and  Jones  v. 
Dowle  (o). 

(a)  4  M.  &  \V.,  367.  {h)  5  C.  B.,  318. 

(c)  9  M.  &  W.,  19. 


Chbystall. 
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1862.  Fa/ucett  for  the  respondent.    Tkis  is  an  action  of  trover. 

Talbbtt      There  was  very  good  evidence  of  conversion ;  that  point 

J was  left  to  the  jury,  and  found  by  them.    The  specific 

goods  are  not  claimed  in  the  plaint,  but  their  value; 
and,  therefore,  the  action  is  trover.  The  only  question 
before  the  Court  on  this  appeal,  is  whether  the  Judge 
was  right  in  holding  this  to  be  trover. 

Stephen,  C.  J.  I  think  that  the  learned  District 
Oourt  Judge  was  right,  and  that  the  appeal  must  be 
dismissed.  The  plaintiff,  in  the  present  case,  by  his 
plaint,  did  not  ask  for  the  specific  horses  in  question,  or 
their  value,  and  damages  for  their  detention ;  but  he 
asks  for  their  value,  which  the  plaint  specifies.  The 
defendants  plead  not  guilty,  and  thus  indicate  that  they 
considered  it  an  action  of  trover ;  whereas,  if  it  was  an 
action  of  detinue,  they  should  have  pleaded  that  they 
did  not  detain  the  goods. 

Wise,  J.  Lookmg  at  the  particulars  in  this  plaint,  I 
am  of  opinion  that  the  learned  District  Court  Judge  was 
right.  Detinue  is  the  form  of  action,  when  the  plaintiff 
wishes  to  recover  the  identical  goods  themselves.  The 
first  part  of  the  plaint  purports  to  be  for  their  value,  and 
if  the  language  is  ambiguous,  the  last  part  shows  that 
their  conversion  is  the  subject  of  the  action.  The  de- 
tention of  the  chattels  may  be  either  a  conversion  or  not, 
according  to  the  circumstances. 

Appeal  dismissed  with  costs.  ' 
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Fitch  against  The  Liverpool  and  London  Fiub  and 

Life  Insurance  Company,  (a)  j^  p^Ucy  of 

THIS  was  an  action  on  a  policy  of  insurance.     The  referred  to  the 
declaration  set  out  a  policy  executed  under  the  hands  oonditioM 

eiiQorsed 

and  seals  of  three  directors  of  the  Company,  by  which  thereon,  as  the 
subject  to  the  conditions  and  stipulations  endorsed  on  the  ^^^  °5  *^® 
policy  which  constituted  the  basis  of  the  insurance,  the  them  being 
following  property  of  the  plaintiff  was  insured  : —  ^^^^"^bus" 

The  Btock  in  trade  of  a  draper  £1,200  iS^  damage 

do.  of  boots  and  shoes  200  by  fire  shall 

do.  of  jeweUery  (Limit )  -^  forthwith  give 

on  any  one  article  in  case  of  loss,  £5  J  notice  to  the 

do.  of  fancy  goods  100  directors,  or 

tneir  secret 

"~~~  tary,  and  shaU 

£1,600  ^thin  fifteen 

days  after  such 

fire  shaU  have  happened,  deliver  to  the  said  directors,  their  secretary,  or  agent,  as  accurate 

and  particular  account  of  their  loss  or  damage  respectively,  as  the  nature  and  cireumstanccs 

of  their  respective  cases  will  admit,  and  shall  verify  the  same  by  solemn  declaration  or 

affidavit  before  a  Justice  of  the  Peace;  and  shall  produce  such  otherevidence  as  the  directore 

may  reasonably  require ;  and  until  such  declaration  or  affirmation,  account  and  evidence  are 

produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  not  be  recoverable.    No  profit 

of  any  kind  is  to  be  included  in  such  claim ;  and  if  there  appear  to  be  any  fraud,  overeluurge, 

or  imposition,  or  any  false  swearing,  or  that  the  fire  shall  have  happened  by  the  procurement, 

or  wilful  act,  means,  or  connivance  of  the  insured  or  claimants,  he,  she  or  they  sbaU  bo 

excluded  from  all  benefit  under  this  policy."    Held,  that  the  delivery  within  the  fifteen 

days  of  sudi  an  account,  was  a  condition  precedent  to  any  right  of  action  on  the  policy. 

Within  fifteen  days  the  insured  made  a  claim,  furnishing  an  account  of  his  loss  verified  by 
declaration,  which  merely  stated  the  different  classes  of  ^;oods  as  in  the  policy  and  the  gress 
amount  of  loss  on  each  respectively.  He  was  also  examined  by  the  agent  of  the  company, 
but  asked  no  specific  questions  as  to  the  particulars  of  his  loss,  but  by  letter  was  called 
upon  to  furnish  a  statement  from  memory,  if  he  had  no  better  means  of  compiling  it,  of 
the  goods  he  had  in  his  stores  on  the  day  previous  to  the  fire :  no  further  account  of  the 
particulars  of  his  loss  was  given.  Issue  lu&ving  been  taken  as  to  the  delivery  of  an  account, 
according  to  the  above-mentioned  condition,  the  assured  and  his  assistant  proved  that 
within  three  weeks  previous  to  the  fire  they  had  taken  stock,  and  although  the  books  were 
burnt,  they  specified,  as  destroyed  by  the  fire,  the  quantities  and  values  of  several  kinds  of 
goods,  e.g.,  bags  of  sugar,  cases  of  cigars,  boxes  of  pickles  and  candles,  trunks  of  boots  and 
shoes,  chests  and|half-cheBts  of  tea,  particular  articles  of  jeweUery  and  their  separate 
values,  silk  dresses,  and  the  like.  He  also  admitted  that  he  could  have  given  all  these 
details  just  after  the  fire.  The  jury  having  found  a  verdict  for  the  plaintiff:  Held,  by 
the  Court  that  the  verdict  was  against  the  evidence  and  a  new  trial  was  ordered. 

Issue  having  also  been  taken  as  to  the  delivery  of  such  other  evidence  as  the  company 
reasonably  required.  Held,  ptir  Stephen,  C.  J.,  and  Milford,  J.  That  the  plaintiff— bavins 
in  compliance  with  the  request  of  the  company,  sent  copies  of  his  bank  pass-book,  and  such 
recent  invoices  as  he  could  procure,  and  given  a  statement  of  his  liabilities,  the  amount  of 
his  sales  and  the  names  of  the  persons  with  whom  he  usually  dealt, — the  omission  to 
famish  an  account  from  memory  of  the  details  of  his  loss,  though  asked  for,  after  the 
fifteen  days  was  not  a  breach  of  the  condition  as  to  the  delivery  of  further  evidence ;  per 
Wiae,  J.  That  the  demand  for  the  more  accurate  and  particular  account  was  a  demand 
for  other  evidence  than  had  been  supplied,  and  that  it  was  a  reasonable  requirement, 
although  it  ought  also  to  have  been  supplied  within  fifteen  days  after  the  fire,  under 
the  former  branch  of  the  condition. 

(a)  Before  Sivpken,  0.  J.,  MUford  and  W%$e,  J.'s. 
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1862.        insured  in  the  Victoria  Fire    and  Marine    Insurance 

Fitch        Company  for  £750.      It  then    averred  the  plaintiffs 

>▼•  interest  at  the  time  of  the  loss — that  the  insured  property 

and  London    was  destroyed  by  fire — performance  by  the  plaintiff  of  all 

FiRKandLuTE  the  conditions  and  stipulations  endorsed  in  the  policy  on 

OouFANT.     l^is  part  to  be  performed,  and  of  all  conditions  precedent 

and  alleged  as  a  breach  non-payment. 

Fleas, — First,  that  the  goods  insured  were  not  destroyed 
by  fire.  Second,  that  one  of  the  conditions  endorsed 
upon  the  policy,  which  constituted  the  basis  of  the 
insurance,  was — That  the  insured,  by  the  said  policy, 
sustaining  any  loss  or  damage  by  fire,  should  forthwith 
give  notice  to  the  Directors,  or  resident  Secretary  of  the 
Company,  at  the  office  in  Wynyard  Square,  Sydney,  if 
in  or  near  Sydney,  or  to  the  agent,  through  whom  the 
|)olicy  was  effected,  if  elsewhere,  in  New  South  Wales ; 
and  should,  within  15  days  after  such  fire  should  have 
happened,  deliver  to  the  said  Directors,  their  Secretary, 
or  Agent,  as  accurate  and  particular  an  account  of  their 
loss  or  damage  respectively,  as  the  nature  and  circum- 
stances of  their  respective  cases  would  admit,  and  should 
verify  the  same  by  a  solemn  declaration  or  affirmation, 
before  a  Justice  of  the  Peace ;  and  should  produce  such 
other  evidence  as  the  Directors  might  reasonably  re- 
quire ;  and  until  such  declaration  or  affirmation,  account, 
and  evidence  should  be  produced,  the  amount  of  such 
loss  or  any  part  thereof,  should  not  be  payable  or 
recoverable ;  and  that  no  profit  of  any  kind  should  be 
included  in  such  claim ;  and  if  there  should  appear  to 
be  any  fraud,  overcharge,  or  imposition,  or  any  false 
swearing,  or  that  the  fire  should  have  happened  by  the 
wilful  act,  means,  or  connivance  of  the  said  insui-ed  or 
claimants,  they  should  be  excluded  from  all  benefit 
under  the  said  policy. — It  then  averred  that  the  plaintiff 
did  not,  within  fifteen  days  after  the  said  fire,  deliver  to 
the  said  Directors,  their  Secretary,  or  agent,  as  accurate 
and  particular  an  accoimt  of  his  loss  or  damage  as  the 
nature  and  circumstances  of  the  case  did  admit  Third, 
(setting  out  the  same  condition,)  and  averring  that  after 
the  loss  the  plaintiff  delivered  to  the  Directors  aforesaid, 
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an  account  of  his  loss,  and  verified  the  same  by  solemn  _    1862. 
declaration  before  a  Justice  of  the  Peace ;  and  that  there        fitch 
did  appear  fraud,  overcharge,  and  imposition  in  the     ^     '^- 
plaintin  s  account  of  the  loss  m  this,  that  the  plaintm    and  liONDON 
therein  represented  and  stated  that  his  loss  and  damage  *  "^g^^^^Jf*^ 
by  the  fire  were  loss  and  damage  to  the  amount  of     Coufany. 
£2,750,  and  that  the  insured  goods  and  stock  in  trade 
belonging  to  the  plaintiff,  to  that  amount,  had  been 
destroyed  by  the  fire ;  whereas  the  loss  and  damage  were 
not  of  that  value,  but  were  of  much  less  value— to  wit: 
the  amount  of  £500.     Fourth,  (setting  out  the  first 
part  of  the  condition  endorsed,)  and  averring  that  in  the 
declaration  so  made  by  the  plaintiff,  there  was  false 
swearing  within  the  true  intent  and  meaning  of  the  con- 
dition in  this,  that  the  plaintiff  then  declared  that  the 
goods  and  stock  in  trade  so  destroyed  by  the  fire,  were 
of  the  value  and  of  the  description  set  forth  in  the  paper 
writing  annexed  to  the  declaration,  and  marked  A,  which 
said  paper  writing  is  in  the  words  and  figures  following, 
that  is  to  say : — 

"  Particnlara  of  the  stook   in  trade,  the  property  of   John  FUoh^ 

destroyed  by  fire  at  Wett  MAitland,  on  the  19th  and  20th  days  of 
January,  1861,  and  the  value  thereof : " 

Diapeiy  goods  £1,600 

Boots  and  shoes  350 

Jewellery  850 

Fancy  goods  200 

Groceries  and  oilman's  stores  250 


£2,750 


Whereas  the  said  goods  and  stock  in  trade  were  not  of 
the  value  set  forth  in  the  said  paper  writings  but  were  of 
much  less  value — to  wit :  of  the  value  of  £500.  Fifth, 
that  the  plaintiff,  after  the  alleged  loss,  delivered  to  the 
Directors  of  the  Company  an  account  of  his  loss,  and 
made  a  solenm  declaration  before  a  Justice  of  the  Peace 
in  verification  thereof,  and  the  defendants  further  say, 
that  they  reasonably  required  the  plaintiff  to  produce 
other  evidence,  and  a  more  accurate,  particular,  and  de- 
tailed account  of  his  loss  as  by  the  said  condition  in  the 
2nd  plea  mentioned  they  had  a  right  to  demand,  and 
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1862. that  he  had  hitherto  wholly  neglected  and  refused  so 

FiTOH       to  do. 

^    ^'  Issue  was  taken  on  those  pleas;  the  case  was  tried 

and  London    before  Stephen,  C.  J.  and  a  special  jury  of  twelve,  and 

^iNTO^^  the  phuntiflf  obtained  a  verdict  for  £1600  Os.  Od. 

CoMPANT.         It  appeared  in  evidence  at  the  trial,  that  the  fire  took 

place  at  night  on  the  19th  and  20th  of  January,  1861, 

during  the  plaintiff's  absence  in  Sydney ;  and  by  letter, 

of  23rd  January,  he  gave  notice  to  the  agents  of  the 

company  at  Maitland,  that  his  stock  in  trade,  insured 

with  them,  was  totally  destroyed;   with  the  letter  he 

sent  a  solemn  declaration  made  before  a  Justice  of  the 

Peace,  as  to  the  loss,  that  the  fire  was  accidental,  that 

the  *^  goods  and  stock  in  trade  so  destroyed  were  of  the 

value  and  description  set  forth  in  annexed  paper,  marked 

A."    This  paper  was  as  follows : — 

"  Partionlan  of  the  Btook  in  txade,  the  property  of  John  FUoh^  destroyed 
by  fire  at  Weet  Maitland,  on  the  19th  and  20th  days  of  January,  1861,  and 
the  valne  thereof." 

Drapery  goods  £1,600 

Boots  and  shoes  350 

Jewellery  350 

Faney  goods  200 

Groceries  and  oilman's  stores  250 


£2,750 
(Signed)  John  Fitch, 

The  plaintiff  having  also  effected  an  insurance  to  the 
extent  of  £750  with  the  Victoria  Company,  he  was 
examined  in  the  presence  of  the  agents  of  the  two  com- 
panies, when  the  answers  were  taken  down  in  writing,  as 
follows : — 

<*  Questions  pat  to  Mr.  Fiich  by  Mr.  Wolfe  and  Mr.  Smith,  of  the 
Victoria  Insurance  Company : — 

1.  Was  anything  burnt  and  destroyed  at  the  late  fire? 
A.  Yes;  I  believe  every  thing  was  burnt 

2.  Were  your  books  burnt,  or  did  you  keep  them  at  your  private  dwelling  ? 
A.  Yes ;  they  were  all  bumt^I  kept  them  at  the  store. 

3.  Can  you  give  us  a  statement  of  your  liabilities? 

(Hero  his  solicitor  interfered,  and  said  it  was  not  a  right  question,  but 
afterwards  oonsented  to  his  answering  ii) 
A.  I  think  the  total  amount  to  be  about  £3/'0Q, 
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4.  Will  yov  ploMe  gite  us  the  names  of  the  partiee  yoa  have  been  doing  iggs. 

bndneBs  with  principally  ?  

A.  Maoarthnr  &  Co.,  Drapers,  Sydney;  Ohapman  ft  Co.,  Oiooers,  fto.;  Fitoh 

Moms  Lemon,  every  description  of  Goods ;  Levy  &  Leilmann,  Mel-  Liybspool 

bonme,  Jewellery  A  Ontlery ;  Fieldheim  Brothers,  Melbourne,  Fancy  i^^^  London 

Goods;  Biddle  Brothers,  Sydney;  Davey  &  Hunter,  Sydney;  John  Fibe  and  Life 

Isaac,  Sydney ;  Levi  Brothers,  Sydney ;  H.  Cohen  &  Co.,  Sydney,  and  Insurance 

other  names  he  oonld  not  think  of.  Company. 

5.  I  suppose  you  can  get  duplicate  invoices  of  the  goods  you  have  lately 

purchased  firom  them  ? 
A.  I  think  I  can. 

6.  What  was  the  highest  value  of  stock  you  had  in  your  store  since  you 

commenced  business  ? 
A.  I  think  about  £4,000. 

7.  Where  was  the  principal  part  of  your  stock  kept  ? 
A.  In  the  front  shop ;  I  had  very  little  in  the  back. 

8.  With  what  bank  do  yon  do  business  ? 

A.  First  with  the  Joint  Stock,  and  lately  at  the  Commercial  Bank. 

9.  Have  you  your  bank  books  ? 

A.  I  am  not  aware  if  they  are  at  my  private  house,  but  in  the  event  of 
their  not  being  there,  I  can  get  copies. 

10.  When  did  you  take  stock  last,  and  what  was  the  amount? 

A.  I  took  stock  in  December  last,  and  the  amount  was,  I  think,  £8,300. 

11.  What  amount  of  business  have  you  been  doing  ? 

A.  Sometimes  more,  sometimes  less — I  think  from  £20  to  £200  a  week. 

12.  Did  you  not  intend,  when  you  insured  in  the  L.  &  L.  F.  &  L.  Insurance 
Co.'s  office,  to  allow  the  insurance  eflfeoted  in  the  Sydney  Company's 
office  to  expire,  and  did  not  you  tell  Mr.  OUiffe  my  clerk  so  ? 

A.  I  did  not  intend  to  withdraw  from  the  Sydney  Company,  neither  did  I 
teU  Mr.  OUiffe  so. 

13.  What  was  your  reason  for  insuring  in  the  Victoria  Offioe  in  preference 

to  the  Sydney  Company's  Office? 
A.  Because  I  was  served  with  a  notice  from  Dodds  &  Ca,  Agent  of  the 
Sydney  Company,  that  they  declined  insuring  my  property,  having 
some  heavy  insurances  in  the  same  neighbourhood. 

On  the  same  day  the  following  letter  was  sent  to  him 
by  the  agent  of  the  Victoria  Company,  which  was  treated 
as  an  application  on  behalf  of  both  Companies. 

Maitlandi  28rd  January,  1861. 

Sib, — Referring  to  your  notice  of  this  date,  mentioning  that  your  stock 
insured  in  this  office,  under  policy,  19044,  had  been  destroyed  by  fire, 
on  the  19th  and  20th  instant.  I  have  to  intimate  that,  as  a  preliminary 
to  any  adjustment  of  your  claim  on  this  offioe,  it  will  be  neoessaiy  that 
you  furnish  me,  in  accordance  with  the  terms  of  condition.  No.  10,  of  such 
policy : — 

1.  Any  books  or  papers  relative  to  your  business,  that  may  not  have 
perished  in  the  fire. 
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1862.  2.  The  bank  paa»-book8,  or  aoootmts  current  with  such  banks  as  yon 

—  may  have  done  business  £rom  the  time  you  oommenoed  transactions  on 

FrrcH         y^^j.  iQciiyidual  account,  up  to  the  date  of  the  fire,  indusite. 
LiYSRPOOL         ^  Invoices  of  goods  or,  if  originals  have  been  tost,  duplicates  of  all 
and  London    invoices  for  goods  famished  you  by  the  various  houses  with  which  you  have 
Ti'iREand  Lifb  been  dealing,  during  the  period  referred  to  in  requisition  No.  2  above. 
Insuranob         4.  A  statement  of  your  liabilities  at  the  date  of  the  fire. 
Company.         5,  j^  statement  from  memory,  if  you  have  no  better  means  of  compiling 
it,  of  the  goods  yon  had  in  your  stores  on  the  day  previous  to  the  fire. 

Sir,  &c.,    ^Signed)  J.  F.  Bubnb,  Agent . 

To  which  he  replied  on  the  11th  February,  by  letter, 
addressed  to  the  defendants  and  the  Victoria  Company, 
as  follows : — 

Wut  MaiOand,  February  llfJi,  1861. 
GsMTLEMEir, — ^In  answer  to  a  letter  addressed  to  me,  and  signed  by  Mr. 
J.  F.  Bums,  I  herewith  annex  a  statement,  and  forward  you  copies  of 
amount  of  business  transacted  with  the  different  firms  as  far  as  I  can 
recollect,  and  shall  be  most  happy  to  supply  you  with  all  the  information 
in  my  power. 

1st.  I  beg  to  say  that  I  have  no  books  or  original  documents  relating  to 
my  late  business,  as  they  were  all  consumed  by  the  fire. 
2nd.  I  herewith  hand  you  my  bank  books. 

Srd.  I  herewith  hand  you  as  many  invoices  as  I  could  obtain,  but  I  beg 
to  state  that  there  are  many  persons  with  whom  I  dealt  who  have  removed 
and  left  the  colony,  and  that  I  laid  out  a  good  deal  of  money  in  Maitland 
and  Sydney,  both  at  auction  and  with  dealers  and  travellers,  for  which  I 
cannot  now  obtain  the  required  invoices. 
4th.  My  liabiHties  wiU  be  about  £8,000. 

5th.  From  memory  (I  have  no  other  data)  my  stock  at  the  time  of  the 
fire  could  not  have  been  less 

in  drapery  than  £1,600 

„  jeweUery  350 

„  boots  and  shoes  350 

fancy  goods  200 

groceries,  oilman's  stores,  &c.  250 


£2,750 
About  two  thousand  seven  hundred  and  fifty  pounds,  as  near  as  my 
memory  can  serve  me,  was  in  my  store  at  the  time  of  the  fire.    On  the 
other  side  you  will  observe  a  Ust  of  the  merchants  I  have  been  dealing 
with,  as  far  OS  my  recollection  serves  me.    I  am,  yours  respectfully, 

John  Fitch." 

Then  followed  a  list  of  fourteen  merchants,  and  trans- 
actions with  them  to  the  extent  of  £7585  7s.  Od.  It 
then  continued,  *'  as  well  as  my  recollection  serves  me  I 
made  purchases  from  the  following  gentlemen  to  the 
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amoont  specified."    Then  followed  another  list,  showing         1862. 
dealings  to  abont  £1,000.  Fitch 

Nothine:  farther  took  place  between  the  parties,  until  _  ^- 
the  6th  Aprils  when  the  plaintiff  was  informed  by  letter  and  London 
that  the  delay  in  settling  the  claim  "  has  been  occasioned  ^^^  *"^  ^'^« 
by  your  haying  failed  to  furnish  the  statement  asked  company. 
for,  in  the  5th  clause  of  the  letter  addressed  to  you  on 
the  23rd  January,  by  Mr.  J.  P.  Bv/mSy  the  agent  of  the 
Victoria  Company  equally  on  behalf  of  this  company, 
which  is  as  follows : — ^a  statement  from  memory,  if  you 
have  no  better  means  of  compiling  it,  of  goods  you  had 
in  your  stores  on  the  day  previous  to  the  fire.  Before 
the  directors  can  come  to  any  decision  upon  the  matter 
of  your  claim,  they  require  to  be  furnished  with  the 
statement  thus  asked  for,  which  must  contain,  as  far  as 
circumstances  will  permit,  a  list  in  detail  of  the  various 
articles,  with  the  qucmtities  comprising  year  stock  in 
trade  in  your  stores  at  the  time  of  the  fire.  The  papers 
transmitted  by  you  have  been  carefully  examined,  but 
they  fail  to  furnish  the  information  required  by  the 
directors  After  the  statement  above  referred  to  has 
been  in  my  possession  for  a  few  days,  your  presence  and 
that  of  Mr.  Mpper,  your  assistant,  will  be  required  in 
Sydney  by  the  directors. — I  am,  &c." 

On  the  15th  April,  the  plaintiff  applied  for  a  settle- 
ment by  his  solicitor,  to  which  the  defendants'  replied  on 
the  same  day,  by  referring  to  the  letter  of  the  6th  April ; 
and  the  10th  condition  endorsed  on  the  policy.  This 
letter  contained  the  following  passage : 

"  By  the  tenth  of  the  oonditions  endorsed  upon  the  policy,  the  assared 
ifl  required  within  fifteen  days  after  the  fire,  to  deliyer  to  the  directors  as 
aocoiate  and  partioalar  account  of  the  loss  as  the  nature  and  drcumstanoes 
of  the  cajae  will  admit ;  and  also  to  produce  such  other  evidence  as  the 
directors  may  reasonably  require.  The  statement  furnished  by  Mr.  Fitch, 
gives  no  particulars  whatever  of  the  goods  which  he  alleges  have  been 
destroyed  by  the  ^Oj  and  as  the  information  in  the  possession  of  the  direc- 
tors, shows  the  necessity  of  a  further  enquiry  the  directors  cannot  until 
they  have  received  the  information  asked  for,  say  anything  further  on  the 
subject  of  this  claim." 

The  plaintiffs  solicitor  replied  on  April  27th,  remind- 
ing the  Company  that  the  plaintiff  had  made  the  decla- 


96  SUPREME  COURT  REPORTS. 

1862.        ration ; — ^had  been  examined  on  January  23rd,  and  they 

FiTOH       enclosed  ''a  list  of  goods,  or  rather  the  nature  of  the 

LivTOPooL     g^<is»  ^^  tt©  premises  at  the  time  of  the  fire,  in  all  of 

and  London    the  value  mentioned  in  the  declaration,"  and  stating  that 

iTsuBANCB*  "from  the  circumstances  of  Mr.  FUcVs  books  (except 

Company,     his  bank  books  which  were  handed  to  you)  having  been 

burnt,  it  will  be  impossible  for  him  to  furnish  the  directors 

with  any  more  accurate    account."     The   list   was  as 

follows, — ^''over  coats,  doeskin  coats,  cloth  coats,   silk 

ribbons,  satin  ribbons,  black  crape,  stays,  ladies'  ready 

made  under  clothing,  &c.,  (fee/' 

To  this  the  defendants'  solicitors  replied  on  30th  April : 

"''  The  statement  enclosed  in  your  letter  does  not  afford  the  information 
which  was  asked  for  by  Mr.  XeotAes,  in  his  letter  of  the  15th  April;  nor 
does  it  in  any  way  enable  the  Companies  to  ascertain  what  goods  were  in  the 
premises,  or  the  extent  of  the  loss.  The  Companies,  having  reason  to  believe 
that  the  loss  sustained  was  very  small  compared  with  the  daim  made, 
were  desirous  of  investigating  the  matter,  in  order  that  they  might  fully 
compensate  Mr.  Fiteh  for  the  loss  he  had  sustained  by  the  fire ;  and  that 
they  might  not  make  any  payment  beyond  the  actual  loss,  and  it  was  for 
that  purpose  the  information  was  required.  In  the  statement  annexed  to 
Mr.  FiJtck*»  declaration  of  the  3rd  January,  he  has  put  down  the  value  of 
the  various  kinds  or  classes  of  goods  which  he  aUeges  were  destroyed,  and 
he  should  show  to  the  Company  how  he  has  arrived  at  these  amounts. 

It  1b  not  expected,  if  all  his  books  have  been  destroyed,  (about  whioh 
there  appears  to  be  some  mistake)  that  he  will  be  able  to  specify  every 
article  or  the  precise  quantity  of  the  goods  destroyed,  but  he  must  have 
some  knowledge  which  has  enabled  him  to  make  the  statement  annexed 
to  his  declanrtion,  and  the  Companies  are  entitled  to  aU  the  information 
which  he  is  able  to  give.  Neither  the  statement  first  sent  in,  nor  the  last 
enclosed  in  your  letter  is  such  an  accurate  and  particular  an  aooount  of 
the  loss  as  by  the  conditions  endorsed  on  the  policy,  the  assured  is  required 
to  furnish." 

During  the  trial  which  lasted  nine  days,  a  great 
number  of  witnesses  were  examined  on  both  sides ;  but 
the  evidence  so  far  as  it  is  material  to  the  second  and 
fifth  pleas^  consisted,  in  addition  to  this  documentary 
evidence  already  set  forth,  of  statements  by  the  plaintiff, 
and  his  assistant,  Mr.  Eipper.  The  plaintiff,  in  his 
examination  in  chief,  stated  that  he  had  taken  stock 
with  Eipper^s  assistance  just  before  Christmas,  when  the 
value  of  the  goods  was  about  £3,300 — namely,  £1,800 
of  drapery,  £440  or  £450  of  boots  and  shoes,  £450  of 
jewellery,  about   £300   of  fancy   goods,   and    £200    of 
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oilman's  stores — ^that  he  sold  about  £600  worth  of  goods  1862. 
after  Christmas — and  fresh  goods  were  coming  in  up  to  Fitoh 
the  time  of  the  fire,  but  the  proportion  remained  the  liybbpool 
same ; — ^that  at  the  examination  before  the  agents,  he  and  London 
had  answered  every  question;  and  that  at  the  time  of  insurance* 
making  the  declaration,  before  the  justice,  he  had  no  CIompany. 
recollection  of  the  items.  But  on  cross-examination  he 
specified  the  number  of  trunks  of  boots  and  shoes,  at  the 
time  of  the  fire ;  he  also  mentioned,  particularly,  yarious 
articles  and  their  values,  such  as  six  or  seven  watches, 
several  rings  and  chains,  thirty  silk  dresses,  bonnets,  sets 
of  tea-things ;  and  he  stated  also,  that  at  the  time  of  the 
fire,  the  stock-taking  was  fresher  in  his  memory — ^that 
he  could  have  given  a  better  idea  of  the  quantities  and 
values  of  the  stock  then,  than  at  the  trial — that  he  would 
have  remembered  more  particularly  the  number  of  boots 
and  shoes,  and  all  the  other  things — that  his  memory 
was  fresher  fifteen  days  after  the  fire  than  at  the  trial. 
Eipper  proved,  that  at  the  time  of  taking  stock,  all  the 
things  were  entered  in  books,  which  were  afterwards 
burnt;  and  he,  in  like  manner,  specified  particularly 
the  quantities  of  various  goods  burnt,  such  as  cigars, 
candles,  boots  and  shoes,  chests  of  tea,  sugar,  pickles, 
&c. ;  and  stated  that  he  could  have  given  this  informa- 
tion to  the  defendants  at  the  time  of  the  enquiry,  as  he 
was  then  giving  it  at  the  trial.  The  plaintiff  was  then 
recalled,  and  particularly  mentioned  the  number  of  cigar 
boxes,  and  the  part  of  the  shop  upon  which  they  were 
placed — and  the  number  of  boxes  of  candles,  and  where 
placed.  And  as  to  a  plan  which  had  been  produced  by 
Eipper ,  he  said  "  I  believe  it  is  correct,  I  remember  that 
the  goods  were  placed  as  shown  in  the  plan ;  and  I  re- 
membered the  same  after  the  fire,  and  could  have  stated 
it  all  if  I  had  been  asked." 

The  learned  Judge,  in  summing  up,  told  the  jury  that 
under  the  tenth  clause  the  defendants  were  entitled  to  a 
more  particular  account  of  the  goods  than  that  merely 
which  was  given  by  the  policy,  if  the  plaintiff  could  give 
it  The  jury,  by  a  majority  of  nine  to  three,  found  that 
the  plaintiff,  within  fifteen  days,  did  deliver  '^as  accu- 
Q 
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1802.       rateand  particular  an  aooonnt  of  his  loss,  as  the  natnie  and 

Pitch      cirdomstanoes  of  the  case  admitted  of ; "  nnanimonsly, 

,     ▼•         that   the   plaintiff  was    reasonably    reqnired    by    the 

and  LoHDOH  Company  to  produce  other  evidence  of  his  loss,  and  that 

FiRsandLiFE i^liQ  required  evidence  was  reasonable:  but  by  nine  to 

GoxPAHT.    three,  that  the  plaintiff  did  produce  such  additional 

evidence.    They  found  unanimously  that  there  was  no 

fraud,  oveichai^e,  or  imposition  in  the  plaintiff's  account 

of   his  loss,  by  gross  over-statement   of   the   amount 

thereof.    And  that  there  was  not  any  false  swearing  in 

the  same  matter,  and  assessed  damages  for   the   full 

amount  of  the  daim,  £1,600.     A  verdict  was  entered 

accordingly  upon  all  the  issues. 

A  rule  nisi  was  obtained  by  Martin,  Q.  C,  for  a  new 
trial,  on  the  grounds — ^first^  that  the  verdict  was  against 
evidence ;  second,  that  there  was  no  evidence  to  warrant 
the  verdict  on  the  second  and  last  issues,  and  that  it  was 
against  the  evidence  of  the  plaintiff  and  his  assistant,  and 
contrary  to  the  direction  of  the  Judge. 

April  14, 1862.  Sir  W.  Manning,  Q.  C,  and  Faucett,  now  showed 
cause.  With  regard  to  the  second  issue,  the  plaintiff 
was  bound  to  deliver  as  accurate  and  particular  an 
account  of  his  loss  and  damage  as  the  nature  and  cir- 
cumstances of  the  case  required ;  the  jury  have  found  that 
the  plaintiff  has  done  this,  and  there  was  a  sufficient 
evidence  to  support  their  finding.  If  the  defendants 
were  not  satisfied  with  the  information  afforded  by  the 
plaintiff,  they  should  have  drawn  his  attention  to  what 
they  considered  vague  or  unsatisfactory,  and  given  him 
an  opportunity  of  satisfying  their  requirementa  After 
the  plaintiff  had  made  the  solemn  declaration  and  been 
examined,  the  defendants  made  no  objection  or  reply 
until  April  6th ;  and  the  correspondence  amounted  to  a 
waiver  of  the  condition ;  Pym  v.  Beid  (a).  It  clearly 
appears  that  at  the  time  these  letters  were  written,  the 
defendants  did  not  intend  to  rely  upon  the  non-fulfil- 
ment of  this  condition.    The  jury  were  entitled  to  take 

(a)  6  M.  &  G.,  1. 
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into  consideration  the  conduct  of  the  parties  in  determin-        1862. 
ing  what  was  a  reasonable  compliance  with  the  condition.        Fitoh 
Looking  at  the  circumstances,  what  the  plaintiff  did  was     liympool 
sufficient ;  the  company  insured  each  class  of  goods  in    and  London 
one  sum,  and  the  declaration  of  loss  specified  the  value     i^^(^ 
of  each  class.    [Stephen,  0.  J.  Is  not  this  an  insurance  on      Company. 
each  particular  class  of  goods  ?    If  then  the  particulars 
given  were  sufficient  as   to    three  of  the  four  classes 
of  goods  insured,  and  insufficient  as  to  the  fourth  class, 
would  not  the  plaintiff  be  entitled  to  recover,  as  to 
those  classes  concerning  which  he  had  provided  sufficient 
particulars;  and  is  not  the  plea  therefore  bad  which 
alleges  that  he  gave  no  sufficient  account  of  the  goods 
without  also  adding  '*  or  any  of  them  ?  "]     If  so,  the 
second  plea  tenders  an  immaterial  issue ;  and  as  the  first 
false  step  was  made  by  the  defendant,  and  all  the  material 
issues  are  found  for  the  plaintiff,  the  Court  will  not 
direct  a  repleader.     It  is  further  submitted  that  the 
second  plea  is  bad  after  verdict,  as  it  does  not  negative 
the  performance  of  what  was  required  subsequent  to  the 
fifteen  days.    The  former  part  of  the  condition  provides 
that  **  until  the  declaration,  account,  and  evidence  shall 
be  produced,  the  amount  of  the  loss  shall  not  be  pay- 
able,*' and  when  this  language  is  compared  with  the 
latter  part,  which  provides  that  in  case  of  fraud  the 
insured  is  excluded  from  ail  benefit,  the  meaning  of 
the  first  part  must  be  understood  in  a  more  qualified 
sense ;  and  the  delivery  of  the  account,  therefore,  at  any 
time  before  action  brought  is  sufficient.    Any  ambiguity 
in  the  condition  must  be  taken  most  strongly  against  the 
Company;    Notman  v.  Anchor  Insurance  Company  (a). 
The  Court  will  not  change  the  word  "until"  into  the 
word  "  unless."    In  Boper  v.  Lendon  (J),  Mason  v.  Ear- 
vey  (c),  which  will    be  cited    on  the  other  side,  the- 
conditions  as  to  time  were  clear. 

With  regard  to  the  fifth  issue,  that  merely  raises  the 
question  whether  there  was  a  compliance  with  the  sub- 
sequent request  for  further  and  better  particulars.    The 

(a)  6  0.  B.  N.  S.,  536 ;  27  L.  J.  C.  P.,  275. 

(6)  28  L.  J.  Q.  B.,  260.  (e)  8  Exch.,  821 ;  22  L.  J.,  Ex.  336. 
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I8fi2.        words  of  the  condition  are  ^^  shall  produce  such  other 
FiTOH       eyidence  as  the  directors  may  reasonably  require."    The 
LivBBPooL    ^^^  books,  and  the  inyoices,  are  evidence  of  the  loss, 
and  London   The  defendants  did  not  ask  for  further  eYidenoe,  but 
^KS*  ^^^  further  and  better  particulars.    They  except  to  the 
OoMFANT.     sufficiency  of  his  statement,  bat  not  to  the  sufficiency 
of  the  eyidence;  they  seem  to  haye  been  satisfied  with 
the  kind  of  eyidence,  but  required  further  and  better 
particular&    The  condition  speaks  of  other  evidence,  that 
is,  evidence  different  from  his  statement.    The  true  in- 
terpretation of  this  condition  may  be,  by  distributing 
the  terms,  that  the  particulars  are  to  be  sent  in  to  the 
Directors  within  fifteen  days ;  but  that  a  reasonable  time 
is  to  be  afterwards  allowed  for  the  verification  and  the 
production  of  other  evidence. 

Martin,  Q.  0.,  and  Broadhvrst,  Q.  C,  for  the  defen- 
dants. In  interpreting  this  tenth  condition  there  are 
certain  general  rules  to  be  observed.  The  Court  will,  if 
possible,  so  interpret  these  words  as  to  give  effect  to 
every  part  of  this  contract,  as  put  by  £x>rd  EUenhorouffh, 
C.  J.,  in  Barton  v.  Fitzgerald  (a),  '^  it  is  a  true  rule  of 
construction,  that  the  sense  and  meaning  of  the  parties 
in  any  particular  part  of  an  instrument,  may  be  collected, 
ex  antecedentibm  et  eonseqiientibus ;  every  part  may  be 
brought  into  action  in  order  to  collect  from  the  whole 
one  uniform  and  consistent  sense,  if  that  may  be  done." 
The  same  principle  is  laid  down  by  WiUeSy  C.  J.,  in  Park- 
hurst  V.  Smith  (5),  and  Doe  v.  Saikeid  (0).  No  doubt  the 
general  words  may  be  restrained  by  other  words,  but  the 
intention  must  be  clear ;  in  the  language  of  Bayley,  J., 
in  Barton  v.  Fitzgerald,  ^^  this  would  be  a  very  dangerous 
rule  if  it  were  to  be  applied  in  every  case  where  inge- 
nuity can  show  that  by  giving  the  .natural  meaning  to  the 
words  of  the  general  covenant,  other  words  in  other  parts 
of  the  deed,  might  be  rendered  nugatory."  On  this  point 
BuaseU  v.  PhiUipa  (d),  Chitty  on  Contracts,  p.  76,  and 
Story  on  Contracts,  s.  748  a,  were  also  referred  to.    The 

(a)  15  East,  546.  (&)  Wmes,  882. 

(c)  WUU,  676.  (d)  14  Q.  B.  900, 
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only  interpretation  that  will  give  effect  to  the  tettna}o{  the        1862. 
10th  condition  is  that  within  fifteen  days  an  acciint!^-and       fttch 
particular  account  of  the  loss  or  damage  must  be  sent- in,     i  j-Z;-^. 
The  time  for  such  account  must  be  limited  to  fifteen  da;^p>*.  and  London 
or  else  that  part  of  the  condition  has  no  effect  given^to.'^^JIJ^^^^ 
it.    An  action  may  be  brought  the  day  after  the  fire';  -  -  Ookpant. 
pioyided  the  account  is  sent  in  first.    The  object  of  the 
condition  plainly  is  that  the  account  is  to  be  sent  when  the         .-;.- 
matter  is  quite  fresh,  so  that  effectual  enquiry  may  be  -.''.-. 

instituted  by  the  Company.  "Until"  does  not  enlarge  the  'V' 

time  given  by  the  policy,  for  that  would  introduce  a  repug- 
nancy; its  meaning  is  controlled  by  the  express  agreement 
as  to  time ;  and  the  whole  sentence  means,  *^  you  have 
fifteen  days  to  send  the  account  in,  if  you  do  it  before, 
your  right  of  action  accrues;  but  you  must  send  it  in 
within  that  time,  or  your  action  is  gone."  The  verifi- 
cation and  the  other  evidence  can  be  provided  after  the 
fifteen  days.  These  conditions  are  construed  as  part 
of  the  contract,  Mason  v.  Harvey  (a),  Boper  v.  Lendon  (6). 
In  Worsley  v.  Wood  (o),  the  policy  required  that  persons 
insured  should  procure  a  certificate  from  the  church- 
wardens, and  it  was  held  that  the  procuring  the  certi- 
ficate was  a  condition  precedent  to  the  right  to  recover. 
In  the  argument  in  that  case  it  was  admitted  by  the 
counsel  for  the  insured,  that  the  omission  of  the  word 
'^until"  strongly  showed  that  it  was  not  intended  to  insist 
upon  the  certificate  as  a  condition  precedent ;  but  in 
the  present  case  this  particular  word  is  used.  Wordey  v. 
Wood  shows  how  the  Courts  have  viewed  these  stipula- 
tions. [Wise^  J.  In  StoTces  v.  CoXy  {d)  the  Exchequer 
Chamber  held  that  the  policy  was  invalidated  by  the 
introduction  of  the  steam  engine,  although  the '  jury 
found  that  the  actual  risk  was  not  thereby  increased;  and 
in  Anderson  v.  Fitzgerald  (e)  the  House  of  Lords  decided 
that  where  a  representation  is  made  the  basis  of  the 
contract,  its  truth  and  not  its  materiality  is  the  question.] 

(a)  S  Ezoh.,  821 ;  22  L.  J.  Ex.  886.  (&)  28  L.  J.  Q.  B.,  260. 

(«)  6  T.  B.,  710. 

((Q  1  H.  &  N.  588;  26  L.  J.  Ex.,  113. 

(e)  4  H.  L.  Cs.  484. 
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1862.  It  has.  been  suggested  that  as  there  are  three  or  four 
Fjtch        iteins/HBiifficient  particulars  might  have  been  sent  in  with 

,     ^-  recar^  to  one  or  more,  and  that,  therefore,  the  second 

and  LoKDON  /issue  is  immaterial,  as  being  too  large  a  traverse.    But 

FiRKandLiFj'-{g^  Contract  is  one  and  indivisible,  and  one  premium  for 

GoMFANT.  *  •  '{he  gross  amount  was  paid,  and  the  condition  must  be 
altogether  fulfilled ;  but  even  if  this  is  not  necessary,  the 
•.  •'.  *'  plaintiff  did  not  comply  with  it  at  all  within  the  fifteen 
days.  The  term  loss  or  damage  must  be  understood  to 
mean,  not  merely  the  money  value  of  the  loss,  but  some 
materials  by  which  the  company  may  be  enabled  to 
ascertain  the  amount,  or  test  the  accuracy  of  the  claim  ; 
the  plaintiff  could  have  done  this  because  he  did  at  the 
trial  give  more  definite  particulars.  \Stefh&n,^  C.  J.  It 
requires  him  to  give  what  he  can ;  if  he  cannot  do  so 
accurately,  still  to  give  the  best  he  can.]  The  evidence 
given  both  by  the  plaintiff  and  Eipper  at  the  trial,  was 
very  much  more  full  and  detailed  ;  whereas,  previously, 
they  had  given  nothing  but  vague  statements,  being  little 
more  than  reiterations  of  the  claim  for  the  amounts 
mentioned  in  the  policy.  Although  his  books  were  lost, 
it  was  impossible  but  that  the  plaintiff  could  have  given 
some  better  account  as  he  had  taken  stock  within  the 
previous  month ;  nor  could  he  have  fixed  the  value  in  the 
precise  manner  he  did  at  the  trial,  unless  he  had  had  some 
definite  recollection  of  the  items  immediately  after  the 
fire.  The  company,  were,  therefore,  by  the  vagueness 
of  his  account,  deprived  of  the  object  contemplated  by 
the  condition.  The  subsequent  correspondence  plainly 
informed  the  plaintiff  that  the  company  desired  to  have 
the  account ;  that  was  a  demand  for  ^'  further  evidence  " 
within  the  meaning  of  the  condition.  Pym  v.  Beid, 
which  has  been  cited,  is  no  authority  that  there  can  be  a 
parol  waiver  of  a  condition  of  this  kind,  because  although 
TindcUf  C.  J.,  at  Nisi  Privs,  had  upon  an  issue  like  this 
admitted  evidence  of  what  it  was  contended  amounted 
to  a  dispensation^  the  verdict  was  found  in  favor  of  the 
plaintiff  upon  that  issue,  and  the  ruling  of  the  learned 
Chief  Justice  was  not  brought  before  the  Court.  And 
as  this  is  a  contract  under  seal,  there  could  be  no  waiver 
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by  parol.    West  v.    Blakeway  (a);    and,   moreover,  to  1862. 

admit  evidence    of    waiver,  there    must    be  a  special  Fitoh 

replication,  Burgh  v.  Legge  (b).     [Stephen,  C.  J.    The  tj^JLoo 

plaintiff  alleges  in  his  declaration   performance  of  all  and  London 

conditions  precedent,  and  therefore  that    he  gave  an  ^^j^^' 

account ;  if  the  defendant  pleads  that  he  has  not  given  Oohpany. 
modo  et  fanna,  a    replication  of  waiver  would    be    a 

departure.]  * 

Cur,  adv.  mUt. 

The  following  judgments  were  now  delivered : —  June  2. 

Stephen,  C.  J.  This  is  an  cuition  on  a  policy  of  in- 
surance from  fire ;  whereby  the  plaintiff,  a  tradesman  in 
West  Maitland,  insured  with  the  defendants  (through 
their  local  board  in  Sydney)  goods  in  his  store  there,  to 
the  amount  of  £1600,  described  and  valued  as  follows — 
that  is  to  say,  drapery  £1200,  boots  and  shoes  £200, 
jewellery  £100,  fancy  goods  £100.  He  was  similarly 
insured  with  the  Victoria  Fire  Assurance  Company,  on 
goods  described  in  the  same  terms  (except  that  for  the 
item  "fancy  goods,"  there  was  substituted  oilmen's 
stores  £200),  to  the  amount  in  the  whole  of  £750.  The 
insurance  with  the  defendants  was  effected  on  the  1st 
November,  1860 ;  and,  in  the  night  of  the  19th  January 
following,  the  store  and  its  entire  contents — with  the 
exception  of  a  few  ptickages  in  a  back  building, — 
were  consimxed.  Claims  were  immediately  made  on 
both  companies,  to  the  full  amount  of  the  sums  insured ; 
the  plaintiff  and  his  assistant  in  fact  swearing  at  the 
trial  that  goods  were  burned,  of  the  description  stated, 
to  the  value  of  above  £2700 — or  £400  beyond  the  insu- 
rance moneys.  Strong  suspicions,  however,  were  enter- 
tained by  the  defendants,  or  their  Sydney  agents,  as  well 
as  by  the  Victoria  Company,  that  these  claims  were 
fraudulent.  Inquiries  were  made,  a  correspondence 
enused,  and  finally  actions  were  brought  on  the  policies, 
and  defended;  the  one  now  in  question  terminating, 
before  myself,  in  a  verdict  on  all  the  issues  for  the 

(a)  2  M.  &  a,  729.  (&)  5  IL  &  W.,  418. 
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1862.        plaintiff,  with  Bums  assessed  on  the  several  classes  of 
Fitch        goods  to  the  amount  demanded. 
^'  In  the  policy  effected  with  the  defendants,  it  was  de- 

and  London  clared  expressly  to  be  "  subject  to  the  conditions  and 
FffiEandLiPB  stipulations  endorsed"  thereon;  which,  it  was  further 
GoMPANT.  stated,  formed  the  "  basis  "  of  that  insurance.  And  the 
loth  of  those  ^^  conditions  and  stipulations,''  was  as 
follows:  "The  insured  by  this  policy,  sustaining  any 
loss  or  damage  by  fire,  shall  forthwith  give  notice  to  the 
Directors  or  resident  Secretary  of  the  Company,  at  the 
office  in  Wynyard-square,  Sydney,  if  in  or  near  Sydney, 
— or  to  the  agent  through  whom  the  policy  was  effected, 
if  elsewhere  in  New  South  Wales; — and  shall,  within 
fifteen  days  after  such  fire  shall  have  happened,  deliver 
to  the  said  Directors,  their  Secretary,  or  agent,  as  accu- 
rate and  particular  account  of  their  loss  or  damage  re- 
spectively, as  the  nature  and  circumstances  of  their 
respective  cases  will  admit, — and  shall  verify  the  same 
by  solemn  declaration  or  affirmation,  before  a  Justice  of 
the  Peace; — cmd  shall  produce  such  other  evidence,  as 
the  directors  may  reasonably  require: — and,  till  such 
declaration  or  affirmation,  account,  and  evidence  are  pro- 
duced, the  amount  of  such  loss,  or  any  part  thereof, 
shall  not  be  payable  or  recoverable.  No  profit  of  any 
kind  is  to  be  included  in  such  claim;  and  if  there  appear 
to  be  any  fraud,  overcharge,  or  imposition,  or  any  false 
swearing,  or  that  the  fire  shall  have  happened  by  the 
procurement  or  wilful  act,  means,  or  connivance  of  the 
insured  or  claimants,  he,  she,  or  they,  shall  be  excluded 
from  all  benefit  under  this  policy." 

Belying  upon  the  10th  condition,  and  setting  it  out  in 
terms,  the  defendants  pleaded  certain  pleas — of  which, 
the  3rd  and  4th  and  the  2nd  and  5th,  with  the  findings 
of  the  jury  thereon  respectively,  are  the  only  ones  now  to 
be  considered  by  us.  It  will  be  sufficient  to  say  of  the 
two  former  pleas,  that  they  alleged  the  existence  of 
fraud,  overcharge,  and  imposition,  in  the  account  of  the 
plaintiff's  loss,  delivered  by  him  to  the  defendants, — and 
that  he  was  guilty  of  false  swearing  in  the  verification 
of  such  account.    The  issues  on  these  (the  3rd  and  4th) 
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pleas  the  jury  found  for  the  plaintiff  unanimously.  The  1862. 
second  plea  alleged,  that  the  plaintiff  did  not,  **  within  fitch 
fifteen  days  after  the  fire/*  deliver  to  the  Directors,  or     _     ^• 

*    .    «  1  •     1      It      Liverpool 

their  Secretary,  or  agent,  as  *^  accurate  and  particular      and  London 
an  account  of  his  loss,  as  the  "  nature  and  circumstances  "  ^^8*^^^" 
of  the  case  admitted  of.    And  the  5th  averred,  that —      Compant. 
in  addition  to   the   account  and  verification   actually 
delivered, — ^the    defendants    afterwards    reasonably    re- 
quired the  plaintiff  to  produce  other  evidence  of  his 
loss ;  but  that  he  utterly  neglected  to  do  so.    The  issues 
on  these  pleas,  also,  were  found  for  the  plaintiff;  but  by 
the  statutory  majority  only.     We  know,  however,  from 
their  answers  to  questions  on  the  last  plea,  that  the  jury 
all  thought  the  required  additional  evidence  ^^reason- 
able."   The  difference  of  opinion,  therefore,  was  as  to 
the  fact  of  the  plaintiff's  compliance  with  the  demand. 

With  respect  to  the  3rd  and  4th  pleas,  the  sole 
question  for  our  decision  is  the  propriety  of  the  verdict ; 
which  the  defendants  have  contended  was  against  the 
evidence.  And,  after  very  careful  consideration,  we  are 
of  opinion  that  there  ought  not  to  be  a  new  triaJ  of  the 
issue  on  either.  It  is  due  to  both  companies  to  admit, 
that  there  were  circumstances  which  naturally  excited 
their  suspicions  in  the  first  instance ;  and  testimony  was 
certainly  adduced  before  me,  tending  to  show  great 
exaggeration — if  not  actual  fraud — in  the  plaintiff's 
statement  of  his  loss.  The  particular  item  of  boots  and 
shoes,  we  confess,  still  staggers  us;  and,  had  the  de- 
fendants' complaint  been  directed  to  the  amount  of 
damages,  it  might  perhaps  have  been  our  duty  to  inter- 
fere. But  it  is  one  thing  to  say,  that  the  person  insured 
has  over-estimated  portions  of  the  destroyed  property, 
and  another  and  a  very  different  matter  to  hold,  that 
therefore  he  has  been  guilty  of  wilful  imposition.  And, 
looking  at  the  mass  of  evidence  given  for  the  plaintiff, 
supporting  his  claim  to  its  full  extent,  we  do  not  feel 
entitled,  or  indeed  disposed,  to  disturb  the  conclusion  of 
the  jury  in  its  favour.  As  to  the  issues  on  these  pleas, 
at  all  events,  we  see  nothing  to  justify  an  opinion  that 
the  verdict  is  wrong. 
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1862.  We  are  unable  to  arrive  at  the  same  result,  as  to  the 

FrrcH        finding  on  the  second  plea«     The  question  of  fact  raised 

Li  ^'  ^y  *^^^  ^*  whether  the  plaintiff  within  fifteen  days  sup- 

and  LoMTON    plied  as  accurate  and  particular  an  account  of  his  loss, 
^^"llfN^  *?  *^«  nature  and  circumstances  of  the  case  would  permit. 

Ck)MFANY.  Now  the  only  account  furnished  by  him  within  that 
time  was  the  one  yerified  by  his  solemn  declaration  of 
the  28rd  January.  But  this  document  was  a  mere  repe- 
tition of  the  items,  or  general  classification  of  the  stock, 
which  had  been  mentioned  in  the  two  policies;  and, 
with  one  trivial  exception,  the  enumeration  was  in  the 
same  terms, — that  is  to  say,  the  addition  '^groceries 
and  *'  was  placed  before  the  words  **  oilmen's  stores."  The 
stated  amount  of  loss^  also,  varied  under  each  head  from 
the  amounts  insured,  respectively,  by  the  companies ;  the 
ascribed  values  being  slightly  in  excess,  severally,  of 
the  sums  mentioned  in  both  policies.  What  account  was 
here  given,  in  any  one  respect,  more  particular  than  that 
which  the  defendants  had  before?  Or  what  was  the 
information,  in  effect,  more  than  this ;  that  whereas  the 
plaintiff  had  insured  drapery  goods,  to  the  amount  of 
£1200,  boots  and  shoes  to  the  amount  of  £200,  and  so 
on,  he  had  lost  goods  answering  these  descriptions,  to 
those  amounts  ? 

We  certainly  can  conceive  the  possibility,  but  only 
under  peculiar  circumstances,  and  in  cases  rarely  likely 
to  occur,  of  an  insured  tradesman  being  unable  to  give 
many  details.  But  some  we  conclude  it  must  always  be 
in  his  power  to  supply.  Here  the  plaintiff's  books  were 
all  consumed ;  and  perfect  lists  of  the  various  articles 
lost,  would  obviously  have  been  impracticable.  It  is 
incredible,  however,  that  he  could  not  have  afforded 
much  more  information,  than  merely  this — that  there 
were  drapery  goods  worth  a  stated  sum,  jewellery  and 
fiEmcy  goods  worth  other  sums,  and  boots  and  shoes  (in 
the  whole)  worth  another.  Not  a  single  article  in  detail 
is  specified.  No  approximation  even  to  detail,  in  respect 
of  quantity,  or  particular  kinds  of  goods  in  any  one  class, 
is  attempted.    But  if  the  plaintiff  could  give  no  such 
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information,  how  was  the  fact  ascertained  that  goods  to        1862. 
the  alleged  amounts  were  destroyed  ?  Fk^ch 

When  we  look  at  the  evidence  in  the  case,  we  find  ^• 

that  late  in  December  (the  fire  occurring  in  January)    and  London 
the  plaintiff  and  his  assistant  had  taken  stock,  and  re-  FiBBandLiF« 

iWflTTRAWCTIB 

ceived  into  the  store  sundry  additions.     Both  possessed,     cIompant. 

therefore,  considerable  facilities  of  enumeration  from 

memory.     They  each  admitted,  moreoyer,  at  the  trial, 

that  shortly  after  the  fire  they  could  haye  furnished  at 

least  as  many  particulars,  as  were  elicited  then.    And 

they  remembered,  apparently  without  di£Sculty,  specific 

numbers  and  quantities  of  several  kinds  of  goods;  so 

many  bags  of  sugar,  cases  of  cigars,  boxes  of  pickles  and 

candles,  trunks  of  boots  and  shoes,  chests  and  half-chests 

of  tea,  particulfiur  articles  of  jewellery  and  their  separate 

values,  silk  dresses  and  the  like.    The  inference  appears 

to  us  to  be  irresistible,  that  as  particular  an  account  of 

his  loss  as  the  circumstances  admitted  of,  according  to 

the  terms  and  meaning  of  the  condition,  was  not  delivered 

by  the  plaintiff  within  the  time  thereby  limited. 

It  was  submitted  by  his  counsel,  however,  that  the 
second  plea  could  not  be  supported  in  point  of  law; 
that,  in  other  words,  strict  compliance  with  the  condition 
in  question  was  not  essential — and  that  at  all  events  the 
plea  was  bad,  in  substance,  for  not  alleging  non-delivery 
of  such  an  account  at  any  time.  They  urged  that, 
although  fifteen  days  were  mentioned  as  the  stipulated 
period,  in  the  first  portion  of  the  sentence,  yet  the 
furnishing  of  the  solemn  declaration,  or  certainly  of  such 
additional  ^'evidence"  as  should  be  required,  was  not 
insisted  on  (and  occasionally  might  be  impossible) 
within  that  inadequate  term.  But  these  three  things, 
the  declaration,  account,  and  evidence,  are  classed 
together  in  the  succeeding  part  of  the  sentence;  and 
their  non-delivery  will  merely  smpend  the  right  of 
action.  Until  they  are  produced,  the  amount  of  loss  will 
not  be  recoverable — so  says  the  condition.  It. follows, 
that  whenever  so  produced,  the  claim  of  the  assured  will 
be  complete. 

We  cannot  adopt  this  construction  of  the  clause.    Its 
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1862.        correct  reading  is,  we  do  not  donbt,  that  additional 
PiTOH       "evidence"  may  be  required,  and   therefore  may  be 
^*  delivered,  after  the  expiration  of  the  fifteen  days ;  for  the 

and  London  account  itself,  supported  by  solemn  declaration,  need 
FmB  and  Lite  ^q^  be  transmitted  till  the  last  of  them.  Or  the  decla- 
Company,  ration,  perhaps  (it  is  not  necessary  to  decide  this  point), 
may  be  sent  in  after  that  day.  But  the  meaning  we 
take  to  be,  though  the  language  is  not  altogether 
accurate,  that,  until  the  declaration,  account,  and  evi- 
dence, be  produced  as  thereby  required^  the  claim  shall 
not  be  recoverable.  The  account,  or  particulars  of  loss, 
within  a  fixed  time;  and  the  evidence  of  it,  at  some 
period  thereafter  not  fixed.  The  word  "  unless "  would 
have  been  a  more  correct  one,  certainly,  to  express  that 
meaning,  than  the  word  "until"  used  in  the  policy. 
Any  other  construction,  however,  would  deny  all  ope- 
ration to  the  expressed  limit  of  fifteen  days,  and  would 
amoant  to  this:  that,  notwithstanding  that  stipulation, 
— ^for  the  introduction  of  which  many  reasons  may  be 
suggested, — the  particulars  of  his  claim  may  be  sent  in 
by  the  assured  at  any  time. 

Such  a  stipulation,  we  conceive,  on  the  authority  of 
all  the  cases,  in  an  instrument  at  all  events  worded  like 
the  present,  is  imperative ;  and  strict  compliance  with  it 
becomes  essential,  as  a  condition  precedent  to  the  right 
of  action.  Nor  is  there  any  reason,  unless  men  are  pre- 
pared to  sanction  the  disregard  of  contracts,  deliberately 
entered  into,  and  on  the  faith  of  which  the  parties 
mutually  have  relied,  why  this  should  not  be  so.  The 
plaintiff  in  the  present  case,  however,  sent  no  particulars 
of  his  loss — except  what  will  presently  be  mentioned, — 
at  any  time  whatever. 

On  the  other  hand,  the  mere  non-compliance  within 
fifteen  days  seems  to  have  been  waived.  On  the  6th 
April,  the  defendants  repeat  a  request  made  by  them  on 
the  28rd  January,  to  be  furnished  with  a  "statement 
from  memory "  of  goods  in  the  store  on  the  day  before 
the  fire.  On  the  16th  April,  they  again  by  letter  inti- 
mate a  readiness  to  receive  such  a  statement.  The  plain- 
tiff probably  imagined,  however,  that  the  real  object  of 
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the  defendants  was — ^not  farther  particulars  or  details  of        1862. 
the  property  lost,  but  evidence  of  that  loss.    And  it  is        fitoh 
oertfdn,  that  on  the  23rd  January  the  agents  of  the  two     _     ^- 
Companies,  meeting  specially  for  the  purposes  of  inquiry,    and  London 
examined  the  plaintiff  only  on  matters  of  eyidence ;  for  they  ^^  Sbanct  " 
required  firom  him,  for  instance,  a  statement  of  his  liabili-      Oohpant. 
ties,  copies  of  his  recent  invoices,  and  of  his  bank  book^ 
and  so  on.     Accordingly,  when,  on  the  11th  of  February, 
the  plaintiff  s^it  in  these  particulars,  he  may  have 
thought  that  eyerything  on  his  part  was  complied  with. 
The  defendants'  letter,  howeyer  (or,  rather  that  from  the 
agent  of  the  Companies),  dated  the  same  23rd  January, 
specifically  desired  also  the  statement  from  memory  just 
alluded  to.    But  the  only  information  which  they  re- 
ceived in  answer,  was  a  repetition  of  the  general  list  or 
classification  of  goods  from  the  policies,  which  the  plain- 
tiff had  sent  in  before. 

It  is  not  easy  to  understand  how  the  plaintiff  could 
have  continued  in  error  on  this  point,  after  the  letters 
to  him  or  his  solicitors  of  the  6th  and  16th  April,  and 
again  the  30th  April;  or  have  failed  to  perceive,  at  the 
earliest  of  those  dates,  that  information  was  required 
from  him  as  to  particulars  and  details.  Yet  no  such 
information — except  by  a  list  of  some  250  articles,  for- 
warded by  the  attorney  on  27th  April,  showing  only  the 
kinds  o(  goods,  without  values  or  quantities — was  ever 
supplied.  And  it  is  little  to  the  purpose  that  the 
plaintiff,  in  May,  expressed  his  willingness  to  call  on  the 
Directors,  if  required  so  to  do ;  for  he  accompanies  this 
intimation  with  the  remark,  that  all  the  information  in 
his  power  was  already  in  their  possession. 

So  much  with  reference  to  the  question,  whether  the 
plaintiff  delivered  a  sufBcient  account  or  statement  of  his 
loss,  after  the  prescribed  fifteen  days.  Had  he  in  fact 
done  so,  the  legal  result  would  have  been  the  same; 
since  there  can  be  no  parol  waiver  of  a  contract,  like 
the  present,  under  seal;  West  v.  Blaheway  (a).  The 
condition  as  to  time,  therefore,  would  have  still  in  point 

(a)  2  M.  &  G.,  729. 
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1862.        of  law  remained.    But,  as  we  haye  already  shown,  the 
YiTca       information  stipulated  for  was  never  given  at  all. 
,     ^'  The  finding  on  the  5th  plea,  in  the  opinion  of  Mr.  Jns- 

and  London  tice  MUford  and  myself,  is  correct  According  to  the 
Fire  and  LiFB  conditions,  the  assured  must  in  the  first  place  ffive  notice 
Company,  of  his  loss.  This  is  to  be  done  forthwith.  Secondly,  he  is 
to  deliver  as  particular  an  account  of  that  loss  as  the 
circumstances  will  permit.  For  this  fifteen  days  are 
allowed.  In  the  next  place,  he  must  verify  such  account 
by  solemn  declaration.  And  fourthly,  he  is  bound  to 
produce  such  ** other*'  evidence,  as  the  Directors  may 
reasonably  require.  The  plea  alleges,  that  such  a  requi- 
sition was  in  fact  made ;  but  that  the  plaintiff  failed  to 
comply  therewith.  Now  it  is  plain  from  the  context, 
that  the  evidence  in  contemplation,  and  mentioned  in 
this  plea,  is  such  as  shall  corroborate  the  account  or  par- 
ticulars of  the  stated  loss;  and  be,  therefore,  supple- 
mentary to  the  solemn  declaration,  verifying  the  same. 
It  is  not,  that  farther  details  of  the  loss  are  required ; 
but  assuming  these  to  have  been  supplied,  in  the  account 
already  delivered,  the  insurers  desire  further  Terification 
— something  beyond  the  party's  own  evidence  merely. 

Whether  the  account,  therefore,  was  out  of  tinie,  or 
was  deficient  in  point  of  detail,  are  questions  independent 
of  t£is  present  issue.  It  raises  two  points  for  decision  ; 
whether  the  evidence  required  by  the  defendants,  in 
addition  to  the  declaration  verifying  that  account,  was 
reasonable;  and  whether  in  fact  the  plaintiff  supplied 
such  additional  evidence.  Now  the  corroborative 
matters  thus  required  were  copies  of  the  plaintiff's  bank 
pass  book,  and  of  his  recent  invoices,  or  such  of  them  as 
he  could  procure ;  together  with  a  statement  of  his  lia- 
bilities, the  ordinary  amount  of  his  weekly  sales,  and  the 
names  of  the  persons  with  whom  he  usually  dealt.  We 
agree  with  the  jury,  that  all  these  requisitions  were 
reasonable;  and  Mr.  Justice  MUford  thinks,  with  me, 
that  they  were  substantially  complied  with.  The  plaintiff' 
certainly  sent  in  various  invoices,  a  copy  of  his  pass 
book,  and  the  other  information  just  mentioned;  the 
whole  being  in  its  nature  evidence  (in   the  sense  of  the 
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term  used  in  the  policy),  in  support  of  the  statement  1862. 
and  declaration  already  made.  The  '^statement  from  fitoh 
memory"  which  the  defendants  had  also  required  was,  ^• 

we  conceive,  a  demajid  simply  of  further  particulars —    and  London 
such  as  the  plaintiff  ought  to  have  afforded  originally.  FiBBandLiFE 
But  the  two  issues  raised,  on  this  portion  of  the  case,      ckDUPANT. 
are  obviously  distinct  from  each  other ;  and  the  fact  of 
further  **  evidence "  having  been  demanded,  and  in  fact 
supplied,  cannot  affect  the  question  raised  by  the  second 
plea, — whether  the  account  delivered,  giving  particulars 
of  the  loss,  was  itself  as  complete  as  it  ought  to  have 
been ;  and,  still  less,  whether  that  account  was  delivered 
in  due  time. 

Upon  the  issue  raised  on  that  second  plea,  for  the 
reasons  already  given,  we  are  unanimous  in  making  the 
rule  for  a  new  trial  absolute.  But  we  confine  our  order 
to  that  one  issue ;  the  costs  of  which,  on  the  first  trial, 
will  abide  the  event  of  the  second.  The  costs  of  the 
other  issues  will,  in  any  event  (by  deduction,  or  other- 
wise), be  taxed  to  the  plaintiff.  The  costs  of  the  motion 
for  a  new  trial,  and  of  this  rule,  since  each  party  has 
partially  failed,  will  be  given  to  neither. 

Wise,  J.  While  concurring  in  the  judgment  just 
delivered  as  to  all  the  important  points,  I  think  that  the 
verdict  was  against  the  evidence  on  the  fifth  issua  It 
seems  to  me  that  the  part  of  the  condition  which  pro- 
yides  for  the  production  of  such  other  evidence  as 
the  directors  may  '^reasonably  require"  was  not  ful- 
filled. The  repeated  demand  for  the  more  accurate  and 
particular  account  was,  I  think,  a  demand  for  other 
evidence  than  had  been  supplied,  ajid  that  it  was  a 
reasonable  requirement,  although  it  ought  also  to  have 
been  supplied  within  fifteen  days  after  the  fire,  under 
the  former  bremch  of  the  condition.  I  cannot  but  feel 
doubts  as  to  the  correctness  of  my  own  opinion,  opposed 
as  it  is  to  that  of  my  learned  colleagues,  and  the 
difference  of  opinion  can  have  no  effect  on  the  result  of 
the  case,  agreeing  as  I  do  that  the  verdict  must  be  set 
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aside  upon  the  issue  with  respect  to  the  delivery  of  the 
account  within  fifteen  days. 

Bule  absolute  for  a  new  trial  on  the  second 
issue. 


Badley  against  Moffat,  (a) 


b/twSnTr*  T^^  declaration  set  out  an  agreement,  by  which  it 

•^     was  recited,  in  the  first  place,  that  the  defendant 
held  a  lease  from  the  Crown,  for  twenty-one  years,  from 


who  was 
entitled  as 
equitable 

^ign^otc.  the  14th  of  August,  1854,  of  160  acres  of  land  in  New 
South  Wales,  with  the  right  of  taking  all  the  gold  and 
gold  ore  thereon ;  subject  to  the  payment  of  certain  sums 
specified,  and  to  a  condition  against  assigning  or  sub- 
letting without  license ; — ^and  secondly,  that  the  plaintiff 
was  entitled  as  equitable  assignee  of  one  Oolea,  to  the 
benefit  of  certain  mineral  discoveries  made  by  Goles  and 
his  co-partner  JotoeH,  in  Victoria,  which  discoveries  the 

toTSjJbar*   plaintiff  was  authorised    to  dispose  of,  for    the   joint 

payment  and  benefit  of  himself  and  the  said  Colea.  It  then  stated 
an  agreement  by  the  defendant  that,  whenever  thereto 
required,  he  would  assign  to  the  plaintiff  an  equal  un- 
divided moiety  of  the  leased  Crown  lands,  with  the 
attendant  rights;  and  in  the  meantime,  subject  to  per- 
formance by  the  plaintiff  of  his  part  of  the  contract, 

qnired,  assim  would  stand  possessed  of  such  moiety  for  the  latter's 

moiety  of  the    benefit — and  that  he  would  perform  all  the  lessee's  cove- 
leased  lands 
to  A. ;  and  in 

the  mean  time  snbiect  to  performance  by  A.  of  his  part  of  the  contract  stand  possessed  of 
such  moiety  for  As  benefit;  that  he  would  perform  the  lessee's  covenants  and  keep  the 
lease  valid  and  effectual,  and  would  consign  to  A's  order  in  London,  auriferous  quartz 
raised  from  the  lands  in  quantities  not  less  than  five  tons  at  a  time,  in  the  proportion  of 
one  ton  to  every  £25  remitted  by  A.  And  A.  agreed  that  when  required  he  would  assign  to 
B.  an  undivided  tenth  share  of  the  said  discoveries,  and  subject  to  the  performance  by  B. 
uf  his  contract  would  stand  possessed  of  that  share  for  B*s  benefit,  and  do  what  was 
necessary  to  prevent  any  forfeiture ;  and  further  to  enable  B.  to  raise  and  consign  the  gold 
ore  to  A.,  would  remit  to  B.,  within  six  months,  not  less  than  £250,  and  would  on  the 
receipt  of  any  consignments  from  A.,  cause  them  to  be  realized,  and  after  deducting  the 
expenses  of  realizing  pay  a  moiety  to  B.  There  was  a  proviso  for  terminating  the  agree- 
ment if  the  £250  was  not  remitted  within  six  months;  and  also  a  stipulation  authorising 
A.  to  get  up  a  company  for  working  the  mines,  B.  undertaking,  under  certain  conditions, 
to  assien  the  company  the  remaining  moiety.  A.  sent  the  £250.  Held,  that  an  action 
wouldlie  against  B.  for  not  keeping  the  lease  valid,  and  for  not  coiisigning  to  A.  auriferous 
quarts  according  to  tfaye  agreement. 

(a)  Before  Stephen^  C.  J.  and  Wise,  J. 
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nants^  and  pay  all  necessary  fines,  in  respect  of  the  1862. 
whole  premises,  so  as  to  keep  the  lease  valid  and  effectual ;  Badlet 
and  further  that,  on  receipt  of  the  money  thereinafter  „  ^• 
mentioned,  he  would  immediately  consign  to  the  plain- 
tiff*8  order,  in  London,  auriferous  quartz  raised  from  the 
land,  in  quantities  not  less  than  five  tons  at  a  time,  in 
the  proportion  of  one  ton  at  the  least  for  every  £25 
remitted;  provided  such  remittance  should  take  place 
within  six  months.  A  stipulation  followed,  authorizing 
the  plaintiff'  to  get  up  a  company  in  England,  for  work- 
ing the  mines  and  quartz  on  the  ground ;  the  defendant 
undertaking,  on  receipt  of  a  large  specified  sum,  with  a 
per  centage  reserved  on  the  produce,  to  assign  to  any  such 
company  the  remaining  moiety  of  the  premises.  It  then 
stated  an  agreement  by  the  plaintiff  that,  when  required, 
he  would  assign  to  the  defendant  an  imdivided  tenth 
share  in  the  aforesaid  discoveries  ;  and,  in  the  meantime, 
subject  to  the  performance  of  his  contract  by  the  latter, 
the  plaintiff  would  stand  possessed  of  that  share  for  the 
defendant's  benefit — ^and  he  would  do  all  necessary 
things,  to  prevent  the  forfeiture  of  the  benefit  of  the  dis- 
coveries. The  plaintiff  further  undertook,  for  the  better 
carrying  out  of  their  agreement,  and  working  of  the 
mines,  and  to  enable  the  defendant  to  raise  and  consign 
the  gold  ore  as  aforesaid,  that  he  would  remit  to  the 
defendant  in  Sydney,  within  six  months,  not  less  than 
two  hundred  and  fifty  pounds;  and  that,  on  receipt  of 
any  consignment  of  quartz  or  ore  from  the  defendant,  he 
would  forthwith  cause  it  to  be  crushed,  assayed,  and 
prepared  for  exhibition  or  sale — and  would  pay  a  moiety 
of  all  moneys  arising  therefrom,  after  deducting  the  ex- 
penses, into  a  London  bank  named,  to  the  defendant's 
credit.  There  was  a  proviso  for  terminating  absolutely 
the  agreement,  should  the  £250  not  be  so  remitted. 

Averment  that,  although  the  plaintiff  had  performed 
all  conditions  precedent,  and  all  things  had  happened, 
and  all  times  elapsed  necessary  to  entitle  him  to  have  the 
agreement  performed  by  the  defendant,  yet  the  latter 
had  broken  the  same,  by  not  observing  the  lessee's 
covenants  in  the  Crown  lease,  and  such  extensions  of 
H 
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1862.        time   and    licenses^  and  not  paying  such  fines  as  were 
Badlbt      necessary  and  payable  in  respect  of  the  demised  premises, 
^'  so  as  to  keep  the  said  lease  valid  and  effectual ; — and  he 

had  also  broken  his  agreement,  by  not  immediately  on 
receipt  of  the  money  remitted  to  him  as  therein  provided, 
consigned  to  the  plaintiff  auriferous  quartz  in  the 
specified  quantities.  The  plaintiff  further  alleged,  that 
by  reason  of  the  defendant's  breaches  of  agreement  the 
lease  had  become  invalid  and  forfeited ;  and  the  plaintiff 
had  lost  all  the  profit,  which  he  would  otherwise  have 
derived  therefrom  ;  and  also  had  incurred  expense  by  the 
purchc^e  of  a  machine  to  crush  the  quartz  to  be  con- 
signed under  the  agreement  which,  in  consequence  of 
defendant's  default,  was  of  no  value  or  use,  and  had  lost 
the  profits  which  would  have  arisen  from  the  sale  of  the 
said  quartz. 

Demurrer  and  joinder. 

Butler  in  support  of  the  demurrer.  The  allegations 
in  the  declaration  disclose  a  partnership  between  the 
plaintiff  and  defendant.  The  agreement  recites  that  the 
plaintiff  is  equitable  assignee  of  certain  auriferous  dis- 
coveries, and  he  undertakes  to  hold  an  undivided  tenth 
share  of  them,  for  the  benefit  of  the  defendant ;  and  the 
defendant  agrees  that  he  '^  will  stand  possessed  of  the  undi- 
vided moiety  "  of  the  lease  he  holds  under  the  Crown, "  for 
the  benefit  of  the  plaintiff;"  therefore  the  plaintiff  has  a 
direct  interest  in  the  property  of  the  defendant  in  this 
colony.  The  defendant  agrees  to  keep  the  lease  valid^ 
and  to  remit  quartz  on  condition  that  within  six  months 
certain  funds  are  provided;  therefore,  when  that  con- 
dition is  fulfilled,  both  parties  become  interested  in  the 
lease.  They  agreed  to  work  together  what  was  before 
separate  property,  and  thus  each  is  interested  in  both 
properties,  and  the  profits  are  to  be  divided  between  them. 
When  the  agreement  wc^  signed,  an  inchoate  partner- 
ship existed,  which  might  have  become  of  no  effect,  if 
the  £250  had  not  been  sent.  Further,  how  are  the 
damages  for  any  breach  of  this  agreement  to  be  ascer- 
tained ?  How  can  there  be  damage  to  one  and  not  the 
other  ?    How  are  they  to  be  assessed  without  taking  an  ac- 
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count  of  what  each  is  entitled  to  ?  Are  they,  if  obtained,  1862. 
to  belong  to  the  firm  ?  Will  the  plaintiff  haye  to  con-  Kadlbt 
tribute  his  share  of  them  ?  The  breach  is  for  not  keeping 
alive  the  lease — ^for  whose  benefit  ?  They  are  certainly 
partners  in  the  profits  even  supposing  they  are  not  in 
the  property.  In  French  v.  Styring  (a),  which  will  be 
relied  upon  by  the  other  side  where  the  co-owners  of  a 
racehorse  agreed  to  share  its  winnings  and  the  expenses 
of  its  keep,  although  there  was  some  doubt  as  to  whether 
they  were  partners  or  not,  the  Court  had  no  hesitation 
in  admitting  that  they  might  have  been  partners  in  the 
profits  although  not  in  the  horse  itself.  In  Cfreen  v. 
Beedey  (b),  a  partnership  was  held  to  result  from  an 
agreement,  that  the  plaintiff  should  have  a  mail  cart  and 
be  paid  by  the  defendant  £9  per  mile,  per  annum,  for 
80  doing ;  and  that  the  plaintiff  and  the  defendant  should 
share  the  expenses  of  repairing  and  replacing  the  carts 
and  the  moneys  received  for  the  conveyance  of  parcels, 
and  the  losses  occasioned  by  their  loss  or  damage.  By 
signing  this  deed  the  plaintiff  acquired  a  joint  interest 
in  the  whole  undertaking,  Garwood  v.  Ede  (e).  So  a 
partnership  can  exist  in  an  adventure,  although  the 
whole  price  may  be  in  the  first  instance  advanced  by 
one  party,  the  other  contributing  his  time,  or  skill,  or 
security,  Beid  v.  HolUnsJied  (d).  So  in  Fromont  v. 
Cowpland  (e),  two  persons  who  horsed  a  coach  and 
divided  the  profits  were  held  to  be  partners,  although 
each  found  his  own  horses,  and  the  other  had  no  property 
in  them.  So  in  the  present  case  they  are  partners  by 
virtue  of  their  participation  in  the  profits,  which  they 
are  to  divide,  after  paying  certain  expenses.  [Stephen^ 
C.  J.  It  is  quite  consistent  with  the  declaration  that  the 
plaintiff  has  assigned  his  tenth  part  of  the  mineral  dis- 
coveries, and  paid  his  £250 ;  and  that  owing  to  defen- 
dant's omission  to  do  something,  his  lease  is  forfeited. 
Is  defendant  then  to  be  allowed  to  pocket  the  £250,  and 
say  no  action  at  law  will  lie,  and  that  plaintiff  must  file  a 

(a)  26  L.  J.  C.  p.  181 ;  2  0.  B.,  N.  S.  357. 

(6)  2  B.  N.  C.  108.  (o)  1  Broh.,  264;  17  L.  J.  Ex.  29. 

(d)  4  B.  &.  C,  879.  («)  2  Biog.,  170. 
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1862.        bill  in  equity?]    The  plaintiff  is  to  be  entitled  to  the 
Badley      lease  upon  condition  that  a  license  to  sublet  is  obtained 
▼•  from  the  Government.    There  is  no  allegation  that  such 

a  license  has  been  obtained,  and,  therefore,  he  is  in  no 
way  injured  by  the  lease  not  being  kept  alive.  He 
referred  also  to  WUson  y.  Whitehead  (a),  and  Lindley 
on  Partnership,  555. 

Isaaes  in  support  of  the  declaration.  First,  it  is 
contended  that  there  is  no  partnership  in  the  present 
case,  because  the  condition  vras  not  fulfilled  by  the 
defendant  on  which  its  future  existence  was  to  depend — 
it  was  contingent  on  the  lease  being  kept  up.  Secondly, 
if  there  is  a  partnership  it  only  existed  for  specific 
purposes.  There  may  be  a  community  of  interest  with- 
out any  partnership;  Story  on  Partnership  (h).  The 
defendant  at  his  own  cost  undertakes  to  obtain  the  gold 
and  ore,  and  to  consign  one  ton  of  it  to  the  plaintiff  in 
England  for  every  £25  remitted  by  him;  and  the 
plaintiff,  after  deducting  the  expenses  of  crushing, 
assaying,  preparing,  and  exhibiting — ^indeed  all  the 
expenses  incurred  except  the  cost  of  obtaining — the  ore, 
undertakes  to  share  the  nett  profits  with  the  defendant. 
The  latter  was  thus  to  be  entitled  to  a  proportional 
share  of  the  residue;  but  there  was  not  to;  be  any 
accounting  of  profits  between  the  parties.  It  was 
merely  a  way  of  paying  an  agent  or  servant  for  doing 
the  work  of  the  principal.  [Stephen,  C.  J.  You  say 
if  it  cost  the  defendant  more  than  £25  for  procuring 
and  consigning  the  gold  and  the  ore,  it  was  the 
defendant's  loss — and  if  the  expenses  incurred  in 
crushing,  &c.,  by  plaintiff  exceed  the  product  of  the 
sale  of  it,  that  was  the  plaintiff's  loss.]  It  was  not  a 
partnership  inter  se  ;  although  they  may  have  been  liable 
for  each  other's  engagements  to  third  parties.  [Stephen, 
C.  J.  Suppose  the  expenses  incurred  by  the  plaintiff  in 
the  crushing  exceed  what  is  got  for  it ; — is  the  defendant 
liable  to  share  that  loss  ?  or  if  defendant  procured  more 

(a)  10  M.  &  W.  503.  (6)  Ss.  30-52. 
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ore  than  was  agreed  for; — whose  property  was  it?  ^ 
Wise,  J.  Surely  if  defendant  receives  £25,  and  he  gets  Badley 
and  sends  home  a  ton  of  ore  at  a  cost  of  £5,  the  defendant  hoitat. 
is  entitled  to  keep  the  balance  of  £20.]  It  is  submitted 
that  defendant  did  not  keep  up  the  lease,  and  it  is  like 
the  case  where  a  person  agrees  to  become  a  partner,  and 
breaks  his  agreement,  in  which  case  it  has  been  held 
that  an  action  for  damages  will  lie  against  him,  and  any 
premium  he  may  have  agreed  to  pay  may  be  recovered. 
In  Oale  v.  Leckie(a)f  where  an  agreement  was  entered  into 
between  an  author  and  a  publisher  to  the  effect  that  the 
former  should  write  a  book  and  the  latter  publish  it,  and 
that  the  profits  from  its  sale  should  be  divided,  it  was 
held  that  an  action  lay  by  the  publisher  against  the 
author  for  not  famishing  the  manuscript  of  the  book. 
And  again,  if  A.  and  B.  agree  to  become  partners,  and 
each  agrees  to  furnish  a  certain  amount  of  capital,  and 
A.  lends  B.  the  amoant  B.  is  to  contribute,  this  loan 
constitutes  a  debt  for  which  an  action  by  A.  against  B. 
will  lie,  although  they  may  have  actually  become 
partners;  Elgie  v.  Waster  (6).  So  in  Venning  v. 
Leehie  (c),  the  defendant  agreed  to  take  a  half  share 
in  some  flax  bought  by  plaintiff  on  their  joint  account, 
half  in  the  profit  or  loss;  and  to  furnish  the  plaintiff 
with  half  the  amount  in  time  for  payment;  the  plaintiff 
having  paid  for  the  flax  which  was  to  launch  the  partner- 
ship, sned  defendant  for  one  half  of  the  price,  and  he 
was  held  entitled  to  recover,  although  there  might  be 
an  account  to  be  taken  between  them  as  partners  upon 
the  subsequent  disposal  of  the  joint  stock.  In  French 
V.  Styring  (d),  the  Court  although  divided  upon  the 
question  whether  there  was  a  partnership,  held  unani- 
mously, that  the  plaintiff  was  entitled  to  recover  in  the 
action,  on  the  ground  that  the  defendant  had  undertaken 
in  effect  to  subscribe  to  the  keep  of  the  horse,  and  had 
not  done  so.  So  in  the  present  case,  the  defendant 
agreed  to  assign  an  undivided  moiety  at  a  future  time, 
which  he  has  now  put  it  out  of  his  power  to  do. 

(o)  2  stark,  107.  (5)  5  M.  &  W.  518. 

(c)  13  East,  5.  (d)  2  0.  B.,  N.S.  357 ;  26  L.  J.,  0.  P.,  181. 
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1862.  Further,  even  if  there  was  a  partnership,  this  action 

Radlet  will  lie,  for  it  does  not  depend  upon  any  accounting 
between  the  parties.  If  the  action  can  be  properly 
tried  and  decided  wholly  irrespectively  of  the  state  of 
accounts  between  the  parties,  and  if  the  damages  sought 
will,  when  recovered,  belong  not  to  the  firm,  including  the 
defendant  to  the  action,  but  exclusively  to  the  plaintiff, 
and  if  he  will  not  have  to  contribute  to  his  own  payment 
then  an  action  will  lie,  notwithstanding  the  parties  to  it 
are  partners,  and  the  matter  relates  to  some  partnership 
transaction. 

BiMer  in  reply.  In  Venning  v.  Leckie  the  defen- 
dant had  not  acquired  an  interest  in  the  partnei-ship. 
In  ElffU  V.  Webster  the  decision  went  upon  the  express 
promise  to  pay  the  sum  in  question  at  all  events;  and 
in  all  these  cases  the  cause  of  action  is  antecedent  to  the 
partnership ;  but  here  the  cause  of  action  arose  out  of 
the  partnership  property.  There  is  a  mutuality  of  profit 
and  loss,  for  the  profits  depend  upon  the  management  of 
both  partners,  as  in  Fromant  v.  Coupland.  Each  has  an 
interest  in  the  corpus  of  the  partnership  property.  The 
cases  cited  by  the  plaintiff  where  actions  have  been  held 
to  lie,  are  cases  where  the  one  partner  has  not  acquired 
any  interest  in  the  joint  property,  or  where  there  has 
been  an  express  stipulation  to  pay  a  particular  sum. 

Our.  ad.  vuU. 

Stephen,  C.  J.,  delivered  the  judgment  of  the  Court 
in  this  case  as  follows : — 
Jane  2, 1862.  TMs  is  an  action  on  a  special  agreement  in  writing,  of 
a  very  peculiar  character,  made  between  these  parties  in 
England;  whereby,  among  other  things,  the  defendant 
undertook  to  keep  on  foot  a  certain  lease  of  lands,  in  this 
colony,  of  which  the  plaintiff  was  to  be  admitted  as  joint 
owner,  and  to  send  the  latter,  in  London,  certain  qnanti- 
ties  of  auriferous  quartz  raised  from  the  property,  to  be 
there  crushed  and  assayed  by  the  plaintiff,  and  then 
disposed  of  for  their  joint  benefit.  The  plaintiff  com- 
plains that  the  defendant  has  broken  his  agreement  in 
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both  those  particnlars.    The  latter  demure  to  the  decla-        ^^^^' 
ration,   on  the  ground  that  a  partnerehip    is  thereby      Radlby 
disclosed  between  them,  as  to  the  causes  of  action  alleged      moffat. 
— and  so,  that  the  plaintiff  has  no  remedy  against  him 
at  law.     The  question  was  argued  at  the  sittings  after 
last  term,  when  we  reserved  our  judgment.     We  haye 
since   looked  into  the  cases  cited,  and  considered  the 
matter  ;  and  we  are  of  opinion,  on  the  facts  confessed  by 
the  demurrer,  that  the  action  is  sustainable. 

[The  judgment  here  set  out  the  declaration  and  then 
proceeded.]  The  effect  of  the  arrangements  entered  into 
between  these  parties,  it  may  be  conceded,  was  to  provide 
for  a  partnership.  But  the  action  is  not  brought  (as  to 
the  leased  lands,  at  all  events,)  in  respect  of  any  matter 
which  arose  in  the  course  of  the  partnerehip,  or  which 
itself  was  partnership  property,  or  was  that  in  which  the 
defendant  could  claim  to  have  any  share.  The  cause  of 
action  is,  the  neglect  by  the  defendant  to  keep  his  lease 
alive ;  thereby  destroying  the  very  subject  of  the  joint 
property,  out  of  which  alone  partnerehip  transactions 
could  have  arisen.  The  demised  lands  were  legally  vested 
in  the  defendant  only;  but,  under  the  agreement,  for 
the  use  of  himself  and  the  plaintiff,  as  equitable  joint 
ownere ;  not  necessarily  however,  as  partners.  There  is 
nothing  to  show  that  the  ground  was  to  be  worked  in 
partnerehip.  The  plaintiff  undertook  to  send  money, 
and  the  defendant  in  return  bound  himself,  at  his  own 
expense,  to  consign  to  the  former,  specified  quantities  of 
auriferous  quartz  raised  from  the  premises.  As  to  the 
quartz  itself,  had  any  been  sent  by  the  defendant,  a 
partnership  would  have  arisen;  for  although  it  was  to 
be  jprepared  for  sale  exclusively  by  the  plaintiff,  it  was 
to  be  assayed  at  their  joint  expense,  and  the  nett  profits 
were  to  belong  equally  to  both  of  them.  But  the  breach 
secondly  complained  of  is,  that  the  defendant — notwith- 
standing his  receipt  of  the  money  sent  by  the  plaintiff — 
omitted  to  consign  the  stipulated  quantity  of  quartz ; 
and  so  prevented  to  that  extent  any  partnership  property 
from  existing. 

In  both  cases,  therefore,  the  action  is  founded  on  a 
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1862.        bleach  of  contcact,  made  before  the  contemplated  part- 
radlbt      nerahipy  whereby  the  defendant  undertook  to  do  certain 
▼•  things  each  of  which  was  neoesBary  to  the  existence  of 

that  relation.  Without  the  quartz,  which  he  alone  was 
to  procore,  there  would  be  nothing  in  which  the  parties 
could  jointly  share;  and,  without  the  lease,  which  he 
exdusiyely  was  to  preserve,  the  source  for  the  production 
of  that  quartz  practically  ceased  to  be.  The  case,  there- 
fore, is  substantially  this: — ^That  two  persons,  contem- 
plating  a  joint  ownership  in  a  mine,  and  the  working  of 
it  for  their  joint  profit  (although  the  fact  as  to  this  is  not 
so  fftTourable  to  the  defendant  as  we  here  assume  it  to 
be),  one  of  them  represents  that  he  has  at  present  a  title 
to  the  property,  which  he  undertakes  to  the  other  that 
he  will  preserve,  and  hold  for  both ;  and,  moreover,  in 
consideration  of  a  certain  sum  paid  to  him,  that  he  will 
send  that  other  certain  of  the  products,  in  the  ultimate 
profits  of  which  each  shall  share.  The  party  thus  con- 
tracting sends  no  such  products,  and  by  his  own  act  or 
de£Giult  forfeits  that  titla  We  have  no  doubt  that, 
notwithstanding  the  meditated  partnership,  an  action  at 
law  lies  under  such  circumstances,  for  those  breaches  of 
contract. 

It  does  not  appear  to  us  to  be  necessary,  in  vindication 
of  this  conclusion,  to  enter  in  this  place  into  an  examina- 
tion of  the  authorities.  We  will  mention  one  only 
Venning  v.  Leehie  (a),  as  in  our  opinion  sufficient. 
The  plaintiff  will  have  judgment  on  this  demurrer.  But 
there  is  one  portion  of  the  declaration  (the  allegation  of 
special  damage)  upon  which  it  must  be  unde'rstood 
that  we  give  no  opinion. 

Judgment  for  the  plaintiff. 


(o)  18  East,  7. 
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Ex  parte  Bbyant.  Aprii22,i862. 

THIS  was  an  application  for  a  prohibition  to  restrain  Aproclama- 
the  police  magistrate  at  Deniliquin  from  further  reeervo  under 
proceeding  upon  a  conviction  under  the  Impounding  ^®^'^m?#w'^ 

Act,  19  Vic,  No.  36.  March,  1847, 

Sir  W.  Manning,  Q.  C,  on  behalf  of  the  applicants,  ^^^^^l^ 
referred  to  the  5  &  6  Vic,  c  36,  sect.  3,  the  orders  in  not  deprive 
CouncU  9th  March,  1847,  c  11,  ss.  1,  6,  8,  and  9,  and  ^^^^^"^ 
Fenton  y.  Skinner  (a).  the  run  of  the 

Faucett  contra.  ^^  ^J^ 

During  the  argument,  the  Court  intimated  that  ad-  thelmpound- 
ditional  affidavits  might  be  filed  on  either  side  to  show  {"fg  ^  \^ 
what  took  place  before  the  police  magistrate.  proclaimed  re- 

*  jy  J        iM         serve  remains 

Our.  ad.  VtUt.        ^  of  the  run 

included  in 
his  license. 

Judgment  was  now  delivered  by 

Wise,  J.    This  was  an  application  for  a  prohibition  to  July  7. 
restrain  the  police  magistrate  at  Deniliquin  from  further 
proceedings  upon  a  conviction  under  the  Impounding 
Act,  19  Vic,  No.  36,  for  an  illegal  distress. 

The  affidavits  in  support  of  the  application  distinctly 
alleged,  that  the  impounding  took  place  upon  the  Moira 
run,  and  that  it  was  held  to  be  illegal  because  the  dis- 
tress was  on  a  portion  of  the  run  within  two  miles  of  the 
river,  which  portion  had  been  reserved  by  the  following 
proclamation  : — "  The  Governor  General  directs  it  to  be 
notified  for  the  information  of  all  persons  interested,  that 
his  Excellency  has,  with  the  advice  of  the  Executive 
Council,  and  in  accordance  with  the  provisions  of  her 
Majesty's  Order  in  Council,  of  9th  March,  1847,  caused 
a  reserve  to  be  made  of  the  whole  of  the  land  on  the 
north  bank  of  the  Murray,  for  a  breadth  of  two  miles 
back  from  the  river,  and  extending  from  the  South  Aus- 
tralian frontier  to  Albury.    No  portion  of  the  land  thus 

(a)  1  Supreme  Court  of  Viotoria  Beporte,  p,  65. 
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1862.        indicated  will  be  allowed  to  be  incladed  in  any  pastoral 
jjjt  parte      l^as©,  to  be  issued  under  the  same  order  in  Council ;  but 
Bbtant.      each  licensed  occupant  will  have  preserved  to  him  a 
right  of  access  to  the  waters  of  the  Murray." 

The  affidavits  further  stated,  that  Moira  run  was  duly 
licensed;  and  that  it  had  been  officially  described,  and  rent 
paid  and  accepted  by  the  Crown  for  the  same,  as  bounded 
by  the  river  Murray : — ^and  the  rent  and  assessment  have 
never  been  reduced,  nor  the  right  and  privileges  of  the 
holders  of  the  ran  been  in  any  way  interfered  with, 
except  by  the  proclamation  aforesaid. 

The  ground  of  the  decision  was  thus  sworn  to : — ^^  The 
presiding  magistrate  gave  his  decision  that  the  im- 
pounding was  illegal,  on  the  ground  that  it  was  made 
from  the  said  reserve,  saying  that  he  was  aware  that,  in 
other  runs  similarly  situated,  the  Grovemment  had  made 
a  reduction  in  the  rent  or  assessment  thereof,  on  account 
of  the  making  of  such  reserve." 

The  depositions  in  the  case  were  extremely  short ;  and 
beyond  the  fact  of  the  distress,  only  stated  that  the 
cattle  were  taken  off  the  road  called  the  River  Boad, 
and  were  within  forty  yards  of  the  road,  and  half  a  mile 
of  the  river. 

According  to  the  magistrate's  affidavit  then  produced, 
the  complainant  submitted  two  grounds  on  which  the 
distress  was  illegal: — ^First,  that  it  was  "in  dereliction 
of  the  19th  section "  of  the  25  Vic,  No.  2  (the  Crown 
Lands  Occupation  Act),  which  enacts  that  ^  Every  person 
driving  horses,  cattle,  or  sheep,  along  any  track,  used  or 
required  for  the  purpose  of  travelling,  may  depasture 
the  same  on  any  Crown  Lands  within  one  half-mile  of 
such  track,  notwithstanding  any  lease  of  such  lands 
for  pastoral  purposes"  —  and,  secondly,  that  it  was 
"contrary  to  law,"  in  consequence  of  the  proclama- 
tion above-mentioned.  The  affidavit  continued,  that 
"evidence  was  given  on  behalf  of  the  informant,  that 
the  cattle  seized  were  at  the  time  of  the  seizure  on 
a  track  used,  to  the  knowledge  of  the  witnesses,  and 
his  (the  Justice's)  own  knowledge  for  the  purpose  of 
travelling;  and  that  none  of  the  said  cattle  so  seized 
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and  impotiiided  were  withont  the  prescribed  distance  of        1862. 


half  a  mile  therefrom; — and  also  that  siich  traeh  was      Ezparto 
within  the  proclaimed  water  frontage  reserve.  Bryant. 

It  also  stated^  **  that  no  rebntting  eyidence  was  called 
for  the  defendant/'  and  ^  in  finding  for  the  informant,  I 
did  BO  on  unmistakable  evidence  that  his  cattle  had  been 
seized  on  a  track  used  for  the  purpose  of  travelling,  or 
within  half  a  mile  therefrom ;  and  not,  as  is  alleged  in 
the  defendant's  affidayit,  in  consequence  of  the  procla- 
mation of  the  water  frontage  reserve: — although,  in 
delivering  judgment,  I  intimated  my  opinion  that  the 
seizure  vdthin  the  prescribed  distance  of  two  miles  from 
the  river  Murray,  on  the  north  bank,  and  between  the 
South  Australian  frontier  and  Albury,  was  a  good 
ground  of  complaint,  and  of  itself  would  well  support 
the  complainant's  information." 

The  appellant  nevertheless  insisted  that  the  real  de- 
cision was  as  to  the  effect  of  the  proclamation  of  the 
reserye;  and  the  argument  took  place  upon  this  as- 
sumption:— it  being  arranged,  that  further  affidavits 
should  be  filed  on  both  sides,  to  enable  the  Court  to 
ascertain  the  facts ;  and  that  our  judgment  should  then 
be  given  without  further  discussion.  Accordingly,  the 
police  magistrate  has  filed  an  additional  affidavit,  in 
which  he  swears  that  at  the  hearing,  ^*  it  was  alleged  by 
the  complainant,  and  not  denied  by  the  defendant^  that 
the  cattle  impounded  were,  at  the  time  of  the  seizure, 
travelling  towards  Moama,  on  the  Murray  River;  and, 
to  the  best  of  my  belief,  the  fact  that  they  were  so 
travelling  was  deposed  to  by  the  witnesses  examined 
before  me,  namely,  Robert  Campbell  and  Oharles  Maeh- 
intosh,  although  omitted  in  the  depositions;  and,  my 
decision  upon  the  case  was  bona  fide  given,  on  the  ground 
that  the  cattle  were  so  travelling  along  the  track  or  road 
called  the  Biver  Boad  at  Moira  aforesaid,  within  the 
meaning  of  19  Vic,  No.  36." 

This  has  been  met  by  counter-affidavits  of  the  clerk  of 
Petty  Sessions,  the  appellant,  and  a  third  party.  The 
clerk  swears  that  '^  the  sole  question  that  arose,  and  on 
which  the  decision  of  the  police  magistrate  was  based, 
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1862.  was  that  the  cattle  were  impounded  from  a  Government 
Ex  parte  reserve."  The  appellant  deposes  the  same,  and  adds 
Bbtant.  that,  had  the  other  point  been  in  question,  he  oould 
'^  have  given  full  and  conclusive  evidence  that  the  cattle 
impounded  had  been  on  the  Moira  station  for  ten  con- 
secutive days  previous,  and  were  not  travelling  or  being 
driven  when  he  impounded  them/' 

We  regret  exceedingly  that  there  should  be  these 
different  accounts  of  the  transaction;  and,  considering 
the  importance  of  the  question  at  issue,  we  must  say  that 
the  depositions  before  the  magistrate  were  taken  in  a 
very  brief  and  loose  manner.  It  is  satisfactory,  however, 
to  us,  that  the  case  can  be  disposed  of  without  our  being 
compelled  to  decide  as  to  which  is  the  correct  account 

It  is  clear  that  the  appellant  was  acting  for  the  licensed 
occupier  of  Moira  run,  of  which  the  place  when  the  dis- 
tress occurred  was  (according  to  the  description  in  the 
license)  a  portion ;  and  therefore  the  distress  was  prima 
facie  legal,  under  the  first  part  of  section  33  of  the  Im- 
pounding Act.  And,  as  it  appears  to  us,  there  is  nothing 
to  show  that  evidence  was  adduced  to  prove  that  the 
cattle  were  ^heing  driven  along**  any  road,  used  or  re- 
quired  for  the  purpose  of  travelling,  so  as  to  render  the 
distress  illegal.  Evidence  was  given  that  the  cattle  were 
within  half  a  mile  of  such  road,  but  this  fact,  and  the 
statements  in  the  deposition,  that  they  were  '^  taken  off" 
the  road,  would  be  equally  true,  whether  the  cattle 
were  travelling^  or  were  there  then,  and  for  a  long  time 
previous,  grazing  on  the  run.  They  might  accidentally 
have  been  just  at  that  time  near  or  on  the  road,  and  yet 
not  travelling. 

The  depositions  must,  prima  fade,  be  taken  to  be 
correct;  and  the  magistrate  only  swears  ^'to  the  best 
of  his  belief"  that  evidence  was  given  that  they  were 
travelling,  although  omitted  in  the  depositions:  while 
the  clerk  himself  swears  most  positively,  that  the  sole 
question  was  the  effect  of  the  proclamation  as  to  the 
reserve;  and  the  other  two  witnesses  state,  that  they 
could  have  proved  that  the  cattle  were  still  liable  to 
distress,  even  if   travelling,  for  having  remained   too 


CASES  AT  LAW.  126 

long  on  the  road,  had  that  been  supposed  to  be  the         1862. 

question.  Ex  parte 

If  the  magistrate  decided  that  the  impounding  was  Bbyant. 
illegal  because  the  cattle  were  travelling,  and  therefore 
protected,  we  think  that  such  decision  was  wrong  upon 
the  evidence;  and  therefore  must  be  set  aside.  If,  on 
the  other  hand,  he  really  did  decide  that  the  distress  was 
illegal,  in  consequence  of  the  proclamation,  we  are  of 
opinion  that  such  decision  was  erroneous  in  point  of  law. 
For,  under  the  33rd  section  of  the  Impounding  Act,  the 
licensed  occupier  has  a  clear  right  of  distress ;  and  there 
is  nothing  in  the  proclamation  to  affect  such  right,  so  long 
as  the  proclaimed  reserve  remains  part  of  the  run  in- 
cluded within  his  license. 

The  8th  section  of  the  Order  in  Council  is  intituled 
'*  Reserves  from  sales  and  special  prices,"  and  it  in 
terms  only  authorises  reserves  out  of  saleSy  not  out  of 
leases.  The  effect  of  this  section  is,  that  whereas  certain 
preferential  rights  of  purchase  are  given  to  lessees  (see 
sect.  6),  these  rights  shall  not  attach  to  any  land  reserved 
for  any  of  the  public  uses  specified  in  5  and  6  Vic,  c. 
36,  sect.  3.  Under  that  section,  there  may  be  a  reserve  to 
her  Majesty  for  any  of  the  specified  uses,  or  the  land 
may  be  disposed  of  for  any  such  uses ;  but,  so  long  as  a 
licensed  occupant  holds  under  the  Grown,  his  right  of 
possession  cannot  be  affected  by  a  mere  declaration  that 
he  shall  have  no  subsequent  right  of  purchetse.  Under 
section  9  of  the  Order  in  Council,  indeed,  power  is  given 
to  make  grants  or  sales  of  any  land  within  the  limits  of 
any  run,  for  public  purposes.  But  this  is  a  proclamation, 
and  not  a  grant;  and  can  have  no  effect  in  changing 
the  rights  of  a  licensee.  Where  a  grant  is  made,  the 
licensed  occupant  ceases  to  have  any  rights  .unless  re- 
served in  the  grant — for  the  grantee  would  take  the 
whole  interest  in  the  soil. 

We  are,  therefore,  of  opinion,  that  whether  the  ap- 
pellant or  the  magistrate  gives  the  more  accurate 
account  of  what  took  place  at  the  hearing,  the  prohibition 
must  go ;  but,  under  the  circumstances,  it  will  be  with- 
out costs. 

Prohibition  granted  without  costs. 
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June  6.  SlT  Y.  SmITH. 

-^P'fi^l^y-  fTIHIS  was  a  motion  to  rescind  the  order  of  Milf<yi'd, 
kaaer  siim  in  -'-  J-»  setting  aside  a  judgment  signed  by  the  plaintiff, 
^^^^ofa  The  plaintiff  sued  on  two  promissory  notes  for  £120, 
H  became  due,  and  £128  16^.  respectively;  £248  16d.  in  all.  The 
unoiaplea     defendant  pleaded,  "that  before  the  said  notes  became 

lequmng  par-  *^ 

ticnlan  to  be  due,  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff 
g;^^^      accepted,  and  received  from  the  defendant  £200,  in  full 

satisfaction  and  discharge  of  the  plaintiff's  claim,  in 
respect  of  the  said  promissory  notes." 

No  particulars  were  filed  with  this  plea,  and  the 
plaintiff,  treating  it  as  a  plea  of  payment,  signed  judg- 
ment for  want  of  particulars.  This  judgment  had  been 
set  aside  by  an  order  of  MUford,  J. 

Isaacs  moved  to  set  aside  the  order.  Bule  31  (a)  of  the 
Practice  Bules  provides  that  "  in  all  cases  of  set-off  and 
payment^  the  particulars  thereof,  respectively,  shall  be 
filed,  and  delivered  with  the  plea  (or  at  such  time  as  a 
Judge  shall  allow  for  that  purpose),  or  such  plea  may  be 
treated  as  a  nullity."  All "  cases  "  of  set-off  and  payment 
include  a  case  like  the  present.  The  rule  has  been  in- 
terpreted as  if  the  words  were  '*  all  pleas  "  of  set-off  and 
payment  Where  money  has  passed  between  the  parties 
in  satisfaction  of  the  alleged  claim,  it  is  a  case  of  pay- 
ment. Fleas  of  payment  cannot  be  restricted  to  payments 
ad  dtemy  or  of  a  precise  amount.  Further,  the  alle- 
gation in  the  plea  shows  a  purchase  of  the  bill ;  and  the 
amount  agreed  to  be  paid  therefore.  The  plea  of  pay- 
ment, before  the  Common  Law  Procedure  Act,  averred 
that  the  sum  paid  was  "in  full  satisfaction  and  dis- 
charge "  of  the  plaintiff's  cause  of  action.  This  plea  does 
the  same. 

Stephen,  0.  J.    Bule  31  does  not,  in  my  opinion, 
extend  to  this  case;  it  applies  exclusively  to  pleas  of 

(a)  Stephen's  Pr.  Ed.  56,  p.  66. 
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payment  and  set-oflf,  and  not  to  pleas  of  accord  and  satis-         1862. 
faction.    This  is  neither  a  plea  of  payment  nor  a  ease  of         slt 
payment,  but  it  is  a  plea  of  accord  and  satisfaction.        ^  ^' 
Where  the  plea  is  in  its  nature  general,  the  plaintiff 
should  be  enabled  to  know  what  is  the  particular  defence 
intended  to   be   set  up,  and  therefore   particulars  are 
required.     But  in  the  present  case  the  plea  states  that 
a  certain  sum  of  money  was  handed  over,  in  satisfaction 
of  the  promissory  notes  declared  on.     A  smaller  sum  of 
money  cannot  be  given  in  payment  of  a  larger  sum  with- 
out a  release. 

Wise,  J.,  concurred. 

Eule  refused. 


Sm  Daniel  Coofeb  and  Buokland  against  Dick. 

AT  the  trial  before  Wise,  J.,  at  the  May  sittings,  it  UBoandocou- 
appeared  that  negotiations  had  taken  place  be-  SJufo  uniees 
tween  the  agents  of  the  plaintiffs  and  the  defendant  for  there  has  boon 
a  lease  of  certain  portions  of  the  Waterloo  estate  for  99  ^  actioa  for" 
years.    There  was  a  conflict  of  evidence  as  to  whether  usoandoocu- 
the  lease  of  the  whole  was  to  be  to  the  defendant  alone,  ^i^Vthar 
or  jointly  with  another,  a  Mr.  Blaxland;   but  it  was  u^j^®?°f?^* 
clearly  proved  that  no  lease  or  written  agreement  had  into  a  verbal 
been  executed  by  the  defendant,  or  the  alleged  joint-  ^^^S^'^*^ 
tenant,  and  that  the  defendant  before  the  date  at  which  plaintiffs,  for 
the  term  was  to  commence  had  left  the  colony.    During:  *  lease  of  99 

-  .  _  '  ®  years,  to  com- 

his  absence  a  payment  had  been  made  on  account  by  his  mence  at  a 

alleged  joint-tenant  Mr.  Blaxland,  and  after  his  return,  b'ut'befOTo^^^ 

the  defendant  was  applied  to  on  several  occasions  for  the  day  had  left 

rent  which  had  been  agreed  upon  under  the  proposed  andno°"^' 

lease,  and  he  had  paid  two  sums  of  one  hundred  pounds  evidence  was 

each.    On  the  part  of  the  plaintiff,  there  was  no  evidence  SJ^^g  hia 

that  the  defendant  had  himself  been  on  the  land,  or  had  absence,  or 

af  tei*  bis 

directed  anything  to  be  done  upon  it,  although  he  had  letnm,  either 
formed  one  of  a  committee  for  improving  a  road  passing  ^  er  a^y  9^e» 

rity,  had  been 
upon  the  land, 
although  he  had  on  two  occaBions,  on  being  appUed  to  for  the  rent,  paid  sums  of  money 
on  account.    Hdd,  that  there  was  no  evidence  of  use  and  occnpation  to  go  to  the  jnry. 
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CooPEB  and 

BUCKLAND 


V. 

Dick. 


1862.  by  it.  The  defendant's  counsel  applied  for  a  non-suit, 
His  Honor  refused  the  application  on  the  ground  that 
repeated  payments,  if  unexplained,  were,  under  the  cir- 
cumstances, evidence  to  go  to  the  jury  that  the  defend- 
ant had  entered  on  the  land.  The  defendant  was  then 
called  as  a  witness,  and  proved  that  he  had  never  been 
on  the  land  after  his  return  to  the  colony,  and  had  never 
at  any  time  authorized  or  directed  any  person  to  go  on 
to  the  land,  or  to  do  anything  to  it  for  him.  The 
learned  Judge  directed  the  jury  that  the  defendant  was 
not  liable  in  this  action,  unless  he,  or  some  one  whose 
act  in  point  of  law  was  his  act,  had  entered  on  the  land. 
The  jury  found  a  verdict  for  the  plaintiffs,  damages 
£290. 

Juno  7.  Isaacs  had  obtained  a  rule  nisi  on  the  ground  that 

there  was  no  evidence  to  go  to  the  jury  of  occupation  by 
the  defendant  sufficient  to  support  the  action. 

Juno  15.  Martin^  Q.  0.  and  Faucett  now  showed  cause.  The 
payment  of  the  two  sums  of  money  by  the  defendant, 
after  repeated  demands  for  rent  by  the  plaintiffs,  and 
after  a  draft  lease  had  been  prepared,  and  a  surveyor 
had  measured  the  land,  was  evidence  of  a  constructive 
occupation,  justifying  the  verdict  of  the  jury.  [Stephen^ 
C.  J.  The  going  on  the  land  by  the  surveyor,  took 
place  before  the  time  when  the  lease  was  to  commence.] 
Where  a  party  had  agreed  to  rent  a  house,  the  sending 
a  woman  to  clean  it,  and  workmen  to  paper  one  of  the 
rooms,  was  considered  sufficient  evidence  of  occupation 
to  go  to  the  jury.  Smith  v.  Twoart  (a).  The  words  of 
the  statute  11  Geo.  II.,  c.  19,  sect.  14,  enable  a  landlord 
to  recover  reasonable  satisfaction  for  lands,  &c.,  ^*  holden 
or  occupied."  The  later  cases  have  narrowed  the  con- 
struction of  this  statute,  and  ought  not  to  be  followed. 
In  Pinero  v.  Judson  (6),  there  was  an  agreement  between 
the  plaintiff  and  defendants  for  a  lestse,  with  stipulations 
for  the  lessee  to  commence  with  laying  out  a  considerable 
sum  on  the  premises,  ^'  and  in  the  meantime,  and  until 


(a)  2  M.  &  G.,  841. 


(h)  6  Bing.,  206. 
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such  lease  shall  be  executed,  to  pay  rent,  and  to  hold  the  1862. 
same  premises  subject  to  the  covenants"  agreed  upon,  cooper  and 
It  was  objected  that  there  had  been  no  actual  occupa-  Buckland 
tion  by  the  defendant,  and,  therefore,  that  he  was  not  Dick. 
liable  in  this  form  of  action.  Lord  Chief  Justice  Tindai 
in  his  judgment  says,  '^  according  to  the  statute  if  he 
holds  or  occupies,  he  may  be  sued  in  an  action  for  use 
and  occupation,  and  we  find  that  he  holds''  And  Bur- 
rough,  J.,  says,  '^actual  occupation  is  not  necessary, 
legal  possession  is  sufficient."  In  the  present  case,  the 
defendant  was  in  such  legal  possession  by  implication, 
although  not  actually.  The  later  interpretation  put  on 
the  words  of  the  statute,  strikes  out  the  word  "  holds." 
[MUford,  J.  Payment  of  rent  would  seem  to  be  good  evi- 
dence of  holding ;  but  the  cases  seem  to  decide  otherwise.] 
The  Court  will  be  guided  by  the  earlier  decisions.  In 
SvUivan  v.  Jones  (a),  the  putting  up  of  a  board  at  the 
houses,  the  rent  of  which  was  being  sued  for,  containing 
the  words  "to  let,  inquire  within,  or  at  Mr.  Jories^  48, 
High-street,  Kensington,"  was  held  to  be  such  an 
assertion  of  the  right  of  possession  as  to  entitle  the 
plaintiff  to  recover  on  a  count  for  use  and  occupation, 
although  there  appears  in  the  report  of  the  case  to  have 
been  no  evidence  by  whose  authority  the  board  was  put 
up.  Nation  v.  Tozer  (h)  is  the  first  case  where  the 
limited  interpretation  of  the  Act  was  supported  by  the 
Court.  In  that  case  one  of  two  executors  of  a  deceased 
tenant  for  a  term  of  years  entered  into  the  demised 
premises,  and  it  was  held  that  such  entry  did  not  enure 
as  the  entry  of  the  two  executors,  so  as  to  make  them 
both  liable  for  use  and  occupation.  The  judgment 
referring  to  Baker  v.  Holtpzaffell  (c)  says,  **in  that 
case  there  was  an  occupation  by  the  lessee  till  the 
premises  were  burnt  down,  and  then  as  much  occupation 
as  the  lessee  chose  to  make  use  of."  In  the  present  case 
Diek  enjoyed  so  much  occupation  as  he  chose  to  make 
use  of.  In  the  judgment  in  Nation  v.  Tozer  the  former 
cases  are  disposed  of  in  a  most  unsatisfactory  manner. 

(a)  3  C.  &  K.,  579.  (h)  1  C.  M.  &  B.,  172. 

(c)  4  Taunt.,  45. 
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1862.        Does  constructive  occupation  mean  occupation  either  by 

CooFEB,  and    the  tenant  or  his  servant  ?    It  is  submitted  that  it  means 

Bu(m.AND     nmch   less,  because  such  evidence  would    amount   to 

Dice.        actual  occupation.     In  no  case  will  there  be  found  a 

definition    of   constructive    occupation;    but    the    &ct8 

proved  in  the  present  case  can  be  reasonably  considered 

to  amount  to  a  constructive  occupation.     The  jury  so 

considered  them,  and  were  not  improbably  influenced 

by  the  defendant,  having  omitted  to  call  the  alleged 

co-tenant,  who  had  paid  a  portion  of  the  rent  during  his 

absence,  and  the  Court  will  not  say  that  the  jury  were 

wrong.       The    following    cases    were   cited:    Neal   v, 

Smnd    (a),    Towne    v.    D^Heinrich    (t),    and    Glen   y. 

Dtmgey  (o). 

Broadhurst,  Q.C.,  in  support  of  the  rule.  The  question 
is  whether  the  defendant  is  liable  in  this  form  of  action. 
The  old  forms  of  pleading  indicate  what  the  law  will 
require  to  establish  such  liability,  and  the  common  form 
of  declaration  alleged  that  the  premises  were  "  had»  held, 
used,  occupied,  possessed,  and  enjoyed."  In  the  present 
case  there  is  no  evidence  of  any  use,  occupation,  or  enjoy- 
ment at  all.  There  was  only  an  agreement  for  a  lease  for 
ninety-nine  years,  to  commence  in  future,  which  was 
never  signed;  and  which  is  therefore  void  under  the 
Statute  of  Frauds.  All  that  took  place  with  regard  to 
Blaaland  and  the  surveyor,  occurred  before  June,  when 
the  lease  was  to  commence.  Before  that  time,  and  in 
March,  the  defendant  left  the  colony,  and  there  is  no 
evidence  that  since  then  he  has  ever  been  on  the  land. 
Constructive  occupation  is  possession  in  such  a  way  that 
the  Court  will,  in  accordance  with  the  rules  of  law, 
construe  it  to  be  possession.  Use  and  occupation  will  not 
lie  before  entry,  Nation  v.  Tozer,  Lowe  v.  Boss  (d). 
Pinero  v.  Judson,  cited  by  the  other  side,  is  an  authority 
in  defendant's  favour.  In  that  case  the  defendant  was 
held  liable,  because  the  instrument  was  construed  to  be 
an  actual  demise ;  but  here  the  only  agreement  between 

(a)  2  Or.  &  J.,  377.  (6)  13  C.  B.,  892.  (o)  4  Exoh.,  61, 

(d)  5  Ezch.  553 ;  19  L.  J.  Ex.,  218. 
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these  parties  is  an  agreement  for  a  future  demise,  and  all  1862- 

the  acts  of  the  defendant  are  referrable  to  a  future  pos-  Ooopbb  and 

sible  tenancy.     The  defendant  may  be  liable  in  some  Buckland 

other  form  of  action,  but  not  in  this.    (He  was  then  Pick, 
stopped  by  the  Court.) 

Stephen,  C.  J.  To  justify  a  verdict  in  an  action  for 
use  and  occupation,  some  occupation  must  be  shown  by 
the  defendant,  and  in  this  case  there  is  no  such  evidence ; 
and  the  plaintiff  ought  therefore  to  have  been  nonsuited. 
It  has  been  contended  that  because  Blaxland  was  not 
called,  the  jury  might  presume  that  if  he  had  been  called, 
his  evidence  would  have  proved  some  occupation  by  him, 
and  therefore  by  the  defendant,  through  whom  he 
claimed ;  but  the  jury  cannot  presume  the  existence  of 
a  fact  without  any  evidence  justifying  the  presumption. 
The  obtaining  the  key  for  the  purpose  of  letting  in  a 
person  to  clean  the  house,  and  sending  a  person  to  paper 
one  of  the  rooms,  has  been  held  sufficient  evidence  of 
occupation ;  and  if  the  tenant  enters  but  for  a  day,  his 
occupation  and  his  liability  commence,  and  he  continues 
liable  till  the  end  of  his  tenancy — ^for  an  occupation 
which  he  might  enjoy  if  he  did  not  voluntarily  abstain 
from  doing  so.  So  also  the  landlord  has  been  held 
entitled  to  recover  in  this  form  of  action  for  rent  accruing 
after  the  premises  were  burnt  down,  although  not 
inhabited  by  the  tenant ; — the  reason  being  that  he  was 
once  in  possession  and  continued  in  possession  as  much 
as  the  nature  of  the  case  would  allow.  In  Glen  v. 
Ihmgey  (a)  there  was  an  agreement  for  a  lease  to  A.  and 
B.,  jointly ;  and  under  it  A.  entered  and  occupied ;  and 
it  was  held  that  this  was  a  constructive  occupation  by 
B.,  it  not  being  presumed  that  A.  entered  as  a  trespasser, 
but  as  a  joint  tenant.  In  the  present  case  there  was  no 
lease  but  only  an  agreement  or  negotiation  for  a  lease,  to 
commence  in  about  three  months.  Before  that  time  the 
defendant  went  on  the  land,  and  sent  a  surveyor  to 
measure  it.  But  the  lease  was  never  executed,  and 
before  the  time  proposed  as  the  commencement  of  the 

(a)  4  Exch.,  61, 
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1862.        tenancy,  the  defendant  had  left  the  colony.     Since  then 

CooPEBand    the  defendant  has  done  nothing  on  the  land ;  he  has 

BucKLAMD     neither  been  there  himself,  nor  has  he  authorized  any 

DiOT.        one  to  go  there.     It  is  quite  clear  to  my  mind  that  there 

has  been  no  holding  by  the  defendant,  but  only  an 

agreement  to  hold ;  and  that  the  only  right  of  action  by 

the  plaintiff  in  the  present  case  is  an  action  for  the  breach 

of  that  agreement. 

MiLFOBD,  J.  There  was  no  evidence  to  go  to  the 
jury  of  any  actual  or  constructive  occupation  of  this  land 
by  the  defendant.  The  defendant  was  out  of  the  colony 
when  the  alleged  term  was  to  have  commenced,  and, 
according  to  the  cases,  payment  of  rent  is  not  sufficient 
to  support  an  action  for  use  and  occupation  without 
entry. 

Wise,  J.  When  the  defendant  moved  for  a  nonsuit 
at  the  trial,  I  was  not  aware  that  he  was  out  of  the 
colony  at  the  commencement  of  the  alleged  term ;  and 
I  thought  he  might  have  been  called,  and  perhaps 
have  helped  out  the  plaintiff's  case.  I  am  now  satisfied 
that  I  ought  to  have  directed  a  nonsuit,  because  there 
was  no  proof  of  entry  by  the  defendant  In  Lowe  v. 
RosSf  it  is  laid  down  that  the  statute  may  apply  to  cases 
in  which  the  relation  of  landlord  and  tenant  does  not 
exist,  but  where  the  case  is  put  on  a  supposed  lease 
between  the  parties,  it  is  essential  to  show  that  the  lessee 
has  entered  before  the  landlord  can  maintain  an  action 
for  use  and  occupation.  The  payment  of  £200  by  the 
defendant  does  not  aid  the  case  of  the  plaintiff,  because 
that  might  have  been  paid  under  the  agreement  as  com- 
pensation for  its  breach ;  and  where  a  fact  is  as  con- 
sistent with  liability  as  non-liability,  there  is  no  presump- 
tion on  either  side.  The  defendant  denied  that  there 
had  been  any  occupation  by  him,  and  there  was  no 
evidence  to  the  contrary;  the  jury  therefore  were  not 
justified  in  drawing  an  inference  altogether  without 
evidence.  There  is  a  farther  difficulty  in  the  way  of  the 
plaintiff  recovering  in  this  case,  because  the  verdict  is  for 
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rent  for  threeycars,  commencing  at  the  time  mentioned  in         1862. 
the  proposed  lease.     At  this  time  the  defendant  was  out    cJoopbr  and 
of  the  colony,  and  could  not  therefore  be  liable  for  the     i^^'^^^nd 
whole  period  for  which  the  yerdict  finds  him  liable.     At        Dick. 
the  trial  my  attention  was  drawn  to  Towne  v.  D'Heinrich 
(a),  in  which  the  Court  of  Common  Pleas  granted  a  new 
trial  because  constructive  occupation  had  not  been  defined, 
and  I  therefore  defined  it  to  be, — where  any  one  whose  act 
is   in  point  of  fact  the  act  of  the  party  sought  to  be 
charged  has  been  in  actual  possession ;  and  I  think  that 
to  be    a  correct  definition — see   Nation   v.    Tozer.    In 
this  case  there  was  no  evidence  of  any  such  constructive 
occupation. 

Bule  absolute  for  a  new  trial. 


Buchanan  against  Fairfax  and  another.  June  2, 1862. 

THIS  was    an    action    brought   by  the  plaintiff   for  Where  a 

certain    alleged    libels,  contained    in    the  Sydney  ub'JfSut'' 

Morning    Herald,    of    which    the    defendants    are    the  the  alleged 

printers  and  publishers.     The  declaration,  after  averring  the  plaint^ 

that  the  defendants  falsely  and  maliciously  printed  and  cannot  be 

published    of    the    plaintiff,    in    the    Sydney    Morning  ^cify^^at 

Herald,  the  words  following  (the  articles  in  question  are  p«rt8  he  00m- 

then    set   out    in    extenso),    concluded — **  whereby    the  {ib^uous,orto 

plaintiff  was  injured  in  his  character,  and  in  his  credit  distinguish 

and  reputation  as  a  member  of  the  Legislative  Assembly  complains  of 

of  New  South  Wales,  and  was  and  is  otherwise  injured."  ??  affecting 

Application  had  been  made  in  Chambers  by  summons  character, 

to  Milford,  J.,  callins:  on  the  plaintiff  to  show  cause  why  ^'T?^.* t** 

^  whicn  ne  coui' 

the  declaration  should  not  be  amended  by  the  insertion  plains  of  as 
of  prefatory  or  other  averments,  or  by  innuendoes   or  *^|^°*J^lio 
otherwise,  so  as  to  show  which  portion  of  the  articles  set  capacity 
out  or  referred  to  in  the  declaration  the  plaintiff  com-  J^p^J^jJ^to'flli! 
plained  of  as  injuriously  reflecting  on  him,  and  what 
portion  as  reflecting  on  his  private  character,  and  what 
portion  as  reflecting  upon  him  as  a  member  of  the  Legis- 

(a)  18  0.  B.,  882. 
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1862.  lative  Assembly,  or  why  the  declaration  should  not  be 

Buchanan"  Otherwise  amended,  &c.,  on  the  ground  that  the  decla- 

▼•  ration  was  framed  so  as  to  prejudice,  and  embarrass,  and 

and  another,  delay  the  fair  trial  of  the  action. 

This  application  had  been  referred  by  MUfordf  J., 
to  the  full  Court;  and  Martin,  Q.G.,  and  Isaacs  now 
moved  accordingly.  The  defendants  require  that  the 
plaintiff  should  point  out  what  it  is  he  complains  of,  in 
order  that  they  may,  if  they  can,  plead  a  justification. 
They  cannot  tell  whether  he  complains  of  these  alleged 
libels  as  a  reflection  upon  his  public  or  private  character. 
The  greater  portion  of  the  alleged  libel  cannot  be 
tortured  by  any  ingenuity  into  a  libel  on  the  plaintiff,  or 
in  fact  have  anything  to  do  with  him.  Is  this  action 
brought  against  the  defendetnts  because  they  mention 
the  plaintiff's  loyalty,  or  is  the  charge  of  disloyalty 
the  gravamen  of  the  injury,  for  which  he  is  now  asking 
damages?  A  large  portion  of  the  alleged  libel  may 
consist  of  such  criticism  as  is  by  law  allowed  to  be 
passed  on  the  plaintiff  as  a  public  man,  and  the  plaintiff 
may  not  intend  to  complain  of  such  portion.  The 
defendants  are  much  embarrassed  by  this  form  of 
declaration,  and  they  will,  if  it  is  allowed  to  remain 
on  the  record,  be  put  into  an  unfair  position  at  the 
trial  The  plaintiff  has  no  right  to  stuff  the  record  with 
immaterial  matter,  or  he  might  set  out  the  entire  im- 
pression of  the  newspaper  in  which  the  alleged  libel 
occurs.  [Wise,  J.  If  such  a  thing  were  done,  you 
might  move  the  Court  to  order  such  immaterial  portion  to 
be  struck  out  for  impertinence.]  As  there  are  no 
innuendoes  or  prefatory  averments,  the  defendants  are 
entitled  to  this  interference  of  the  Court,  to  prevent  their 
suffering  a  great  injustice.  The  object  of  the  Common 
Law  Procedure  Act  was  to  relieve  the  record  from 
extraneous  matter,  and  to  avoid  obscurity ;  but  the  Court 
will  take  care  that,  under  the  colour  of  its  provisions,  no 
injustice  will  be  caused  to  the  defendants.  The  defendants 
cannot  traverse  the  averment  of  damage,  and,  therefore, 
cannot  traverse  the  allegation  that  he  is  a  member  of  the 
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Legislative  Assembly,  It  is  believed  similar  applications 
have  been  granted  in  Chambers  in  actions  of  this  kind. 
[Wise^  J.  Is  not  the  foundation  of  an  action  for  libel, 
not  what  is  likely  to  cause  me  to  think  ill  of  myself, 
but  what  is  likely  to  cause  other  people  to  think  ill  of  me, 
— the  discredit  and  ignominy  into  which  it  is  likely  to 
bring  me  with  others  ?]  This  declaration  would  be  bad  on 
special  demurrer;  and  pleadings,  which  would  be  bad 
on  st)ecial  demurrer,  are  constantly  struck  out  by  order 
of  a  Judge,  as  tending  to  embarrass,  under  sect.  48  of 
the  Common  Law  Procedure  Act. 


1862. 
Buchanan 

V. 

Fairfax 
and  another. 


Stephen  for  the  plaintiff  was  not  called  upon. 

Stephen,  C.  J.  This  application  must  be  dismissed 
with  costs.  I  entertain  considerable  doubts  whether  we 
possess  the  power  to  make  the  order  we  are  now  asked  to 
make ;  at  all  events  we  ought  not  to  make  it.  If  it  were 
important  that  the  declaration  should  contain  the  alle- 
gation that  the  plaintiff  is  a  member  of  the  Legislative 
Assembly — there  is  some  evidence  on  the  face  of  it  that 
he  is  a  member — although  these  words  might  be  also 
satisfied  by  proof  that  he  is  a  clerk  or  messenger  of  the 
Assembly.  Still  there  is  some  evidence  that  he  is  a 
member  of  that  branch  of  the  Legislature  by  the  defend- 
ant's own  confession  in  the  alleged  libel.  Again,  I  do 
not  see  on  the  face  of  the  libel  any  reflection  on  him  as 
a  member  of  the  Legislative  Assembly.  The  gravamen 
of  the  charge  is,  that  he  has  written  a  particular  letter 
to  the  Times,  but  I  cannot  understand  how  that  can  affect 
him  in  his  character  of  a  member  of  the  Assembly.  If  the 
libel  had  said  that  he  voted  corruptly,  it  might  be  argued 
that  such  a  reflection  touched  both  his  public  and  his 
private  character,  and  might  also  emperil  the  security  of 
his  seat ;  but  in  the  present  case  the  averment  that  the 
plaintiff  is  a  member  of  the  Assembly,  is  immaterial  and 
could  not  be  traversed.  Neither  do  I  think  that  the 
charge  in  the  declaration  is  more  general  than  the  law 
allows;  the  plaintiff  says: — "You  have  published  an 
article  containing  imputations  on  my  character  as  a  man^ 
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1862. 
Buchanan 

V. 

Fairfax 
and  another. 


and  as  a  member  of  the  Assembly;  I  complaia  of  the 
whole  of  your  article,  justify  it  if  you  can."  In  an 
action  for  trespasses  on  a  close  with  cattle,  and  horses,  and 
sheep,  and  for  damages  to  fences  and  water ;  an  applica- 
tion for  particulars  of  the  amount  of  damages  claimed 
for  the  injuries  to  the  fences,  and  of  the  amount  claimed 
for  consuming  the  water  could  never  be  maintained ;  and 
so  the  present  plaintiff  ought  not  to  be  called  on  to  par- 
ticularize in  what  part  of  the  alleged  libel  are  contained 
those  reflections  upon  him  as  a  man  or  as  a  member  of 
the  Legislature  of  which  he  complains,  and  thus  be  tied 
down  at  the  trial  more  than  the  law  allows. 

MiLFOBD,  J.  This  application  asks  us  to  order  that 
which  by  law  need  not  be  done;  17  Vic,  No.  21  (a),  provides 
that,  *'  in  actions  of  libel,  the  plaintiff  niay  aver  that  the 
words  or  matter  complained  of,  were  used  in  a  defamatory 
sense,  specifying  such  defamatory  sense,  without  any 
prefatory  averment  to  show  how  they  were  used  in  such 
sense ;  and  such  averment  shall  be  put  in  issue  by  the 
denial  of  the  alleged  libel;  and  where  the  words  or 
matter  set  forth,  with  or  without  the  alleged  meaning, 
show  a  cause  of  action,  the  declaration  shall  be  sufficient." 
There  is  no  difficulty  placed  in  the  way  of  the  defendant 
which  is  not  contemplated  by  law.  Private  individuals 
have  their  remedy  by  action  of  libel,  for  the  injury  done 
to  them  in  their  private  character;  for  that  injury  the 
plaintiff  is  entitled  to  a  certain  remedy,  and  that  is  all 
he  is  entitled  to.  If  the  declaration  ought  to  contain  the 
averment  that  the  plaintiff  is  a  member  of  the  Legislature, 
and  does  not,  that  objection  can  be  taken  on  demurrer. 

Wise,  J.  This  application  is  altogether  without  pre- 
cedent, and  difficulties  similar  to  those  which  are  said  to 
embarrass  the  present  defendants,  embarrass  all  defend- 
ants in  actions  of  libel,  especially  where  the  plaintiff 
occupies  a  public  position.  If  the  alleged  libel  tends  to 
bring  him  into  disrepute  with  others,  and  the  jury  think 
that  it  does  so,  they  may  give  such  damages  as  are  reason- 
able.   No  principle  is  recognized  by  which  he  is  only 

(a)  Section  56. 
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to  recover  in  respect  of  what  he  himself  considers  libel-        ^862. 
Ions.    If  this  kind  of  application  were  countenanced  by     Buchanan 
the  Court,  one  duty  of  the  jury  would  be  transferred  from      yairtax 
them  to  the  plaintiff.    He  ought  not  to  be  called  upon    and  another. 
to  separate  that  which  is  in  his  opinion  injurious,  be- 
cause he  would  then  be   bound  by  such  an  election ; 
whereas  the  law  invests  the  jury  with  this  discrimina- 
tion ;  the  plaintiff  says,  ^'  because  the  publication  is  libel- 
lous, I  am  entitled  to  damages,'*  and  we  should  not  be 
justified  in  placing  this  unusual  limitation  on  his  legal 
right;  and,  in  fact,  altogether  alter  the  nature  of  an 
action  of  libel.    I  do  not  see  why  there  should  be  any 
allegation   as  to  the  plaintiff  being  a  member  of  the 
Legislature,  or  why,  if  he  is  a  member,  it  affects  his 
right  to  recover,  as  the  law  cannot  suppose  that  he  obtains 
any  pecuniary  benefit  from  that  position. 

Bule  discharged  with  costs. 


The  Queen  against  Garner. 

SPECIAL  case  stated  for  the  consideration    of   the  June  lo. 
Judges  under  13  Vic,  No.  8. 

"  The  prisoner  was  tried  before  me  at  the  last  Quarter  A.  who  know- 
Sessions,  holden   in   Sydney,  on  a  charge  of  obtaining  aJfJ^Jj^cent^^ 
money  under  false  pretences.     The  information  charged  agenttoobuin 
as  follows— that  she  did  falsely  pretend  to  one  Margaret  S^^ous^note 
Onan  that  a  certain  piece  of  paper,  then  presented  and  is  gtdlty  of 
delivered  to  the  said  Margaret  Onan,  was  a  good  and  monoy^nndcr 
valid  promissory  note,  for  the  payment  and  of  the  value  ^^^  ^If ^tT" 
of  one  pound,  by  means  of  which   said  false  pretences  hiformation 
she,  the  said   Mary  Ann   Garner,  did  then   and  there  Jjay  djargo 
unlawfully   obtain    from    the    said    Margaret    Onan,  a  tenoetohave 
certain   sum   of  money,  to  wit  the  amount  of  198.  3d.  ^  made  by 
of  her  property,  with  intent  thereby  then  to  defraud; 
whereas,  &c.     The  prisoner  was  found  guilty,  and  sen- 
tenced to  six  months  hard  labor  in  Parramatta  gaol.     It 
appeared  in  evidence  that  the  prisoner  (a  woman)  having 
possession  of  a  piece  of  paper,  knowing  that  it  was  a 


V. 
GABinSB. 
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1862.  spurious  note,  and  being  in  the  company  of  a  child  who 
The  QuBKN  could  neither  read  nor  write,  gave  it  to  the  latter,  telling 
her  to  go  and  get  three  glasses  of  rum  and  bring  back 
the  change  to  her.  The  prisoner,  in  speaking  of  the  note, 
said  merely,  here  is  a  pound  note.  She  did  not  say 
it  was  a  good  one.  The  little  girl,  believing  it  was  a 
good  one,  did  as  she  was  bid,  viz. :  in  the  dusk  of  the 
evening  got  three  glasses  of  rum,  and  paid  the  note  to 
the  publican,  Margaret  OnaUy  who,  believing  at  the 
time  it  was  good,  gave  the  girl  the  rum,  and  paid  her 
the  difference  between  the  price  of  the  glasses  and  her 
full  change.  The  girl  gave  both  the  rum  and  the 
change  to  the  prisoner. 

During  the  trial,  at  the  request  of  the  prisoner's 
advocate,  I  reserved  the  two  following  questions  for  the 
consideration  of  their  honors  the  Judges  of  the  Supreme 
Court : 

1.  Whether,  as  the  prisoner  had  never  said  the  note 
was  a  good  one,  could  she  be  found  guilty  of  the  above 
crime? 

2.  Whether  she  could  by  an  innocent  agent  commit 
the  crime  ? 

During  the  trial  no  objection  was  taken  to  the  form  of 
the  information,  and  no  question  was  reserved  thereon. 
But  regarding  the  decision  of  the  Qtieen  v.  Butcher  (a), 
at  the  request  of  the  prisoner's  advocate,  I  would  re- 
spectfully draw  the  attention  of  their  honors  to  the 
further  question  whether  the  facts  as  proved  were  suffi- 
cient to  support  the  information.  For  although  the  point 
could  not  now  be  reserved  under  the  Act,  yet  still  if 
their  honors  should  be  of  opinion  that  the  prisoner  was 
improperly  convicted,  their  honors  might  recommend 
His  Excellency  to  pardon  the  prisoner. 

James  S.  Dowlikg, 

May  let,  1862.  Chairman' 


(o)  28  L.  J.  M.  C,  14. 
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Stephen  appeared  for  the  prisoner,  and  referred  to  the         1862. 
cases  mentioned  in  the  judgment.  The  Quben 


No  one  appeared  on  behalf  of  the  Crown. 

Stephen,  C.  J.    This  conviction  must  be  sustained. 
The  prisoner  is  charged  for  that  she  did  falsely  pretend 
to  the  prosecutor  that  a  certain  piece  of  paper  was  a 
good  and  valid  promissory  note,  for  the  payment  and  of 
the  value  of  one  pound,  whereby  she  obtained  certain 
money.    It  appears  that  the  prisoner  threw  the  spurious 
note  in  question  to  a  child,  who  could  neither  read  nor 
write,  and  said  to  her,  ^*  here  is  a  pound  note,  fetch  three 
glasses  of  rum  and  bring  me  back  the  change."    The 
child  obtained  the  rum,  and  offered  the  note  in  payment, 
and  received  the  change  and  gave  it  to  the  prisoner.    If 
the  false  pretence  had  been  expressly  uttered  by  the 
prisoner  to  the  child,  and  the  child  had  merely  repeated 
what  the  prisoner  had  said,  the  case  would  have  been 
clear ;  but  it  has  been  contended  that  the  prisoner  did 
not  say  that  the  note  was  a  good  one,  or  make  any  untrue 
declaration  or  assertion  concerning  it;    and  that  the 
child,  who  did  make  the  representation,  did  not  know 
that  it  was  false,  and  that,  therefore,  the  prisoner  was 
not  guilty  within  the  meaning  of  the  statute.      I  am 
of  opinion,  that  the  conduct  and  acts  of  the  prisoner 
amounted  to  a  representation  that  the  note  was  a  good 
ona     In  Story's   Case  (a)   the  prisoner  was  convicted 
under  the  repealed  statute  of  30  Geo.  II.,  under  the  fol- 
lowing circumstances.     He   obtained  money  from    the 
keeper  of  the  post  office,  by  assuming  to  be  the  person 
mentioned   in  a  money  order,  which  he  presented    for 
payment,  although  he  did  not  make  any  false  declaration 
or  assertion  in  order  to  obtain  the  money.     And  Beg  v. 
Barnard  (6),  which  was  an  indictment  imder  the  present 
Act,  7  and  8  Geo.  IV.,  c.  29,  sect.  53,  is  an  authority 
that  it  is  not  necessary  that  the  false  pretence  should 
be  in  words,   and  that  it  may  be  evidenced  by  the 
conduct  and  acts  of  the  accused  party.     In  that  case 

(o)  2  BusM  on  Orimn,  p.  291.  (ft)  7  0.  &  P.,  784. 


V. 

Gabneb. 
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1862.        the  prisoner,  not  being  a  member  of  the  university,  went 
The  Queen    *o  a  bootmaker's  in  Oxford,  dressed  in  the  academical 
^'  costume,  and  ordered  and  obtained  certain  goods;  and 

it  was  held  that  these  circumstances  were  pregnant 
evidence,  from  which  the  jury  might  infer  that  he  pre- 
tended he  was  a  member  of  the  university,  and,  if  so,  it 
would  be  a  sufficient  false  pretence  to  satisfy  the  statute. 
I  think  also  the  case  of  Beg.  v.  Butcher  (a)  is  a  direct 
authority  in  favour  of  this  conviction.  In  that  case  J. 
B.  was  one  of  many  persons  employed,  whose  wageR 
were  paid  weekly  at  a  pay  table.  On  one  occasion,  when 
J.  B.'s  wages  were  due,  the  prisoner  said  to  a  little  boy, 
"  I  will  give  you  a  penny  if  you  will  go  and  get  J.  B.'8 
money."  The  boy  innocently  went  to  the  table,  and  said 
to  the  treasurer  "  I  am  come  for  J.  B/s  money,"  and 
J.  B.'s  wages  were  given  to  him.  He  took  the  money  to 
the  prisoner,  who  was  waiting  outside,  and  who  gave  the 
boy  the  promised  penny — and  it  was  laid  down  that  the 
prisoner,  by  putting  in  motion  an  innocent  agent,  was 
responsible  for  any  representation  made  by  the  agent 
within  the  limit  of  his  instructions,  and  that  he  was 
guilty  of  falsely  pretending  to  the  treasurer  that  the  boy 
was  authorized  by  J.  B.  to  receive  the  amount ;  but  as 
there  was  no  count  in  the  indictment  alleging  this  par- 
ticular pretence,  the  conviction  was  quashed.  In  the 
present  case  the  prisoner,  by  her  acts  and  conduct,  and 
through  the  agency  of  an  innocent  agent,  who  did  not 
overstep  the  limits  of  her  instructions,  represented  to  the 
prosecutor  that  this  piece  of  paper  was  a  valid  order  for 
the  payment  of  one  pound,  and  this  representation  was 
correctly  described  in  the  information. 

Conviction  sustained 


(a)  1  Bell,  C.  C.  B.,  G;  28  L.  J.  M.  C,  14. 
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Moffat,  one,  &c.,  against  White. 

DEBT  for  work  and  labour,  money  paid,  and  on  an  An  attorney 
account  stated.    Plea  first,  except  as  to  £12,  never  ^^^^^l^ 
indebted ;  Second,  as  to  £12,  payment ;  Third,  that  the  servioeB 
work,  &c.,  was  done  by  the  plaintiff  as  an  attorney,  and  attorney  in 
no  signed  bill  delivered  according  to  the  statute.    Issue  criminal 
was  joined  on  these  pleas.    The  trial  took  place  before  police  office, 
Stephen,  C.  J.,  when  it  appeared  that  the  particulars  filed  J^|!^<*'*? 
with  the  declaration  were  as  follows : —  biU  pursuant 

July,  1858.  To  amount  of  plaintiff's  signed  \  No.  33. 

bill  of  costs,  as  an  attorney,  j 
delivered    to    defendant,    and  ^  £55    0    0 
afterwards   settled  and  stated  \ 
with  him.  / 

Subsequently,  under  a  Judge's  order,  further  particu- 
lars were  filed,  which  were  as  follows:  "Defending 
defendant's  wife  at  the  Central  Police  Court,  Sydney,  on 
a  charge  of  keeping  a  bawdy-house;  paying  for  copies 
of  depositions ;  attending  for  her  at  the  sessions  when  she 
was  tried  and  convicted ;  retaining,  paying,  and  preparing 
brief  for  counsel,  and  taking  instructions,  and  drawing 
minutes  for  appeal  against  conviction."  A  bill,  but 
insufficient  under  the  statute,  had  been  delivered,  con- 
taining, amongst  other  items,  a  charge  of  £2  for  obtain- 
ing a  copy  of  the  depositions,  and  a  charge  of  30  guineas 
for  three  days'  attendance  at  the  police  office. 

The  learned  Judge  ruled  that  the  £2  paid  for  depo- 
sitions was  a  taxable  item,  and  could  not  be  recovered, 
because  a  signed  bill  had  not  been  delivered  within  one 
month  before  action  brought;  but  that  the  other  items 
for  services  as  an  advocate  at  the  police  office  were  not 
taxable,  and  that  if  a  person  delivered  a  bill  containing 
items  taxable,  and  also  items  not  taxable,  and  chose  to 
abandon  the  taxable  items  that  he  might  recover  for  the 
items  not  taxable,  but  reserved  leave  to  the  defendant  to 
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1862.        move  to  enter  the  verdict  for  him.    The  jury  found  a 
MoFPAT,  &0.    verdict  for  the  plaintiff,  damages  £10  15s.,  and  for  the 
V.  defendant  on  the  third  plea. 

A  rule  «m  was  now  obtained  by  Butler^  calling  on 
June  3.  ^ji3  plaintiff  to  show  cause  why  the  verdict  should  not 
be  set  aside,  and  verdict  entered  for  the  defendant  on 
leave  reserved,  or  why  a  new  trial  should  not  be  ordered 
on  the  following  grounds:  That  the  items  upon  which 
the  jury  found  their  verdict  were  taxable  in  themselves, 
or  had  become  taxable  by  having  been  included  in  a  bill 
in  which  there  were  taxable  items  (a). 

Jane  26.  Stephen  now  showed  cause.     These   items    are   not 

taxable.  The  proceedings  in  the  Police  Court  were 
merely  ministerial  inquiries  by  the  justices,  who  are  not 
bound  to  hear  counsel  or  attorney  as  the  Judges  in  the 
other  law  Courts.  The  services  rendered  bear  none 
of  the  peculiar  marks  of  an  attorney's  employment 
[Stqffhen,  C.  J.  I  held  at  the  trial  that  this  bill  con- 
tained some  items  taxable,  and  some  not  taxable;  and 
that  the  delivery  of  the  bill  with  some  taxable  items  did 
not  prevent  an  attorney  recovering  for  items  not  taxable.] 
In  Waller  v.  Laeey  (6),  that  point  was  so  decided  by 
the  Court  of  Common  Pleas.  There  the  attorney 
delivered  a  bill  containing  seven  items,  five  of  which 
were  not  either  charges  for  business  done  at  law  or  in 
equity,  nor  for  business  done  by  the  plaintiff  in  his 
character  of  an  attorney,  and  they  were  held  to  be  re- 
coverable under  the  common  counts.  In  re  Simons  (e)  is 
an  authority  that  where  an  attorney  in  London  employed 
another  attorney  in  the  country,  to  conduct  a  prosecution 
for  forgery,  it  was  held  that  the  Court  had  no  power  to 
refer  the  bill  for  taxation,  as  being  a  bill  for  agency 
business ;  and  in  In  re  Simana  (d)  it  was  held  that  where 
an  attorney  for  a  party,  in  a  cause  which  had  been 


(a)  The  role  was  also  obtained  upon  affidavits,  but  in  oonseqnenoe  of 
tbe  judgment  of  the  Court,  it  is  unneoessary  to  refer  to  Uiem  at  greater 
leng&. 

(6)  1  M.  &  O.,  54.  (c)  3  Dowl.  &  L.,  156. 

(d)  2  Dowl.  &  L.,  500, 
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referred,  employed  another  attorney  to  appear  for  him        1862. 

before  the  arbitration,  as  an  advocate,  the  bill  was  not    moffat,  &o. 

taxable.    The  cases  cited  on  the  other  side  are  oases  of       ^^' 

White 

employment  to  do  such  professional  business  as  an 
attorney  or  solicitor  alone  could  do,  or  are  decisions  on 
the  peculiar  language  of  the  English  Act.  Smith  y. 
Dimes  (a)  decides  that  the  bill  of  one  solicitor  against 
another  for  agency  business,  is  taxable  as  being  business 
done  in  his  professional  character,  and  as  such  coming 
within  the  words  of  sect.  37  of  6  and  7  Vic,  o.  73; 
but  in  the  present  case,  the  subject  matter  is  altogether 
foreign  to  his  character  of  attorney,  just  as  if  he  had 
added  items  for  building  a  house. 

BuUer  contra.  No  such  distinction,  as  is  contended 
for,  between  work  done  by  attorneys,  qua  attorneys,  and 
work  done  by  them,  qua  indiyiduals,  exists.  The  Court 
will  not  recognize  this  duality  of  character.  The  words 
in  the  statute  11  Vic,  No.  33,  s.  1,  are  "  criminal 
business,"  and  comprehend  this  class  of  business, 
although  it  is  not  transacted  in  the  Supreme  Court. 
[Stephen^  C.  J.  That  may  be  business  at  Quarter 
Sessions ;  but  I  think  the  words  of  the  statute  include 
Police  Office  work.  But  suppose  A.,  being  an  attorney, 
goes  to  B.,  who  is  also  an  attorney,  and  gives  him  ten 
guineas  to  conduct  a  defence,  is  that  taxable?]  It  is 
submitted  that  it  is.  The  Colonial  Act  is  more  compre- 
hensive than  the  English  Act.  The  Court  of  Ex- 
chequer has  held  that  the  bill  of  one  solicitor  against 
another,  for  agency  business,  is  taxable,  and  in  In 
re  Osbowme  (6)  the  charges  of  solicitors  employed  as 
electioneering  agents  were  held  liable  to  taxation.  In 
Billing  v.  Coppock  (c),  where  one  London  attorney 
employed  another  London  attorney  to  go  to  Cambridge, 
and  defend  a  party  indicted  for  bribery,  and  delivered 
his  bill  of  costs,  it  was  held  that  the  bill  was  taxable. 
In  re  Simons  (d)  was  decided  on  a  statute  containing 


(a)  4  Exch.,  32.  (6)  25  Beav.  353 ;  27  L.  J.  C,  532. 

(e)  1  Exch.,  16 ;  16  L.  J.  Ex.,  265.  ((2)  3  Dowl.  &  L.,  156. 
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1862.  more  limited  tei-ms  than  the  words  of  11  Vic,  No.  33.  The 
Moffat,  &c.  question  is,  is  it  business  within  the  scope  of  those  duties 
WnTE.  which  attorneys  are  supposed  to  discharge?  Assuming 
that  persons,  other  than  attorneys  or  counsel,  may  appear 
in  the  police  courts,  for  which,  howeyer,  no  authority 
has  been  shown,  it  is  clear  that  such  other  persons  are 
not  entitled  to  any  remuneration.  The  plaintiff  is  an 
attorney  and  does  the  work  of  an  attorney,  and  now 
claims  not  to  be  treated  as  an  attorney,  which  the  Court 
will  not  allow.  The  work  done  is  incidental  to  the 
business  of  an  attorney,  and  connected  with  a  most  im- 
portant branch  of  the  administration  of  justice.  Further, 
if  these  items  were  not  taxable,  the  plaintiff,  by  de- 
liveriug  his  bill,  including  tliose  items  with  others  that 
are  taxable,  has  made  them  taxable.  In  Mowbray  y. 
Fleming  (a)  it  was  admitted  that  where  a  bill  has  been 
deliyered  before  action  brought,  if  there  is  one  taxable 
item  in  the  bill,  the  whole  bill  is  taxable  on  the 
authority  of  HiU  y.  Hvmphr&y  (b).  But  where  an 
attorney  has  not  deliyered  any  bill  before  action  brought, 
but  particulars  of  demand,  containing  some  taxable 
items,  after  action  brought,  he  cannot  recoyer  for  items 
not  taxable,  if  such  item  be  in  respect  of  business  done 
in  his  character  of  attorney ;  Wardle  y,  Nicholson  (c). 

Stephen,  C.  J.  After  some  doubt,  I  am  of  opinion 
that  these  items  are  taxable.  It  appears  that  some  years 
ago,  the  plaintiff  delivered  his  bill  and  obtained  a  con- 
fession of  judgment;  that  judgment  haying  been  set 
aside,  he  brought  this  present  action,  and  deliyered  the 
following  particulars  of  his  claim.  "  To  amount  of  plain- 
tiff's signed  bill  of  costs,  as  an  attorney,  deliyered  to 
defendant,  and  afterwards  settled  and  stated  with  him, 
£55."  He  thus  admitted  that  it  was  a  bill  of  costs,  and  that 
he  was  the  attorney  of  the  defendant  On  the  defendant's 
application  for  more  specific  details,  he,  under  a  Judge's 
order,  filed  a  further  particular,  and  stated  that  his  charge 
•  was  for  "  defending  defendant's  wife  at  the  Central  Police 

(a)  11  Eaat,  283.  (h)  2  B.  &  P.,  343. 

(c)  4  B.  &-  Ad.  469. 


V. 
WlHTK. 
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Office,  on.  a  charge  of  keeping  a  bawdy-house,  paying  1862. 
for  copies  of  depositions,  attending  for  her  at  the  sessions,  Moffat,  &o. 
when  she  was  tried  and  convicted,  retaining,  paying,  and 
preparing  brief  for  counsel,  and  taking  instructions,  and 
drawing  minutes  for  appeal  against  conviction.*'  All 
these  services  were  done  by  him  in  his  character  of  an 
attorney.  By  section  17  of  11  &  12  Vic,  c.  42,  it  is  pro- 
vided that  the  depositions  of  witnesses,  in  the  event  of 
their  death  or  inability  to  travel,  shall  be  admissible  in 
evidence  at  the  trial  of  the  accused,  if  it  be  proved  that  such 
depositions  were  taken  in  the  presence  of  the  accused, 
and  that  "he,  or  his  counsel,  or  attorney,"  had  a  full 
opportunity  of  cross-examination.  This  Act  recognizes 
the  employment  of  attorneys  to  assist  the  accused  in 
examining  the  witnesses  brought  against  him.  In  the 
present  case,  the  plaintiff  asserts  that  he  undertook  these 
duties  as  an  attorney,  and  therefore,  as  the  same  things 
may  be  done  by  an  attorney  as  an  advocate,  the  items 
charged  for  performing  these  duties  are  clearly  subject  to 
taxation;  and  not  having  been  included  in  a  bill  deli- 
vered according  to  the  statute,  an  action  for  them  will 
not  lie,  and  the  plaintiff  must  be  nonsuited.  I  give 
no  opinion  on  the  second  point,  whether  items,  not 
otherwise  taxable,  become  subject  to  taxation  by  bein<r 
included  in  a  bill  containing  taxable  itema 

MiLFORD,  J.  I  think  these  charges  taxable.  The  bill 
was  for  business  done  as  an  attorney,  and,  therefore,  the 
plaintiff  cannot  be  heard  to  say,  that  it  was  not  liable  to 
taxation.  It  appears  to  me  that  the  charges  for  con* 
ducting  the  ordinary  inquiries  before  Justices,  such  as 
the  preliminary  inquiry  before  committals,  bastardy 
cases,  &c.,  are  taxable.  The  preamble  of  the  Colonial 
Act,  11  Vic,  No.  33,  recites  that  it  is  expedient  that 
attorney's  bills  of  costs,  whether  for  law,  equity,  criminal, 
conveyancing,  and  other  business  transacted  by  them  as 
such  attorneys,  should  be  liable  to  taxation;  and  it  enacts, 
after  providing  as  to  the  taxation  of  conveyancing,  insol- 
vency and  equity  bills  of  costs,  that  an  appointment  to 
tax  may  be  obtained  from  the  prothonotary  "  in  every 
K 
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1862.        other  oase  inclading  criminal  business."     The  plaintiff 
Moffat,  &o.    appeared  in  the  Police  Conrt  as  an  attorney,  and,  in  my 
opinion,  his  charges  are  taxable. 


V. 

Whttb, 


Wise,  J.    I  entertain  no  doubt  that  the  plaintiff  was 
not  entitled  to  recover  these  items  without  the  delivery 
of  a  taxed  bill.     The  preamble  of  11  Vic,  No.  33, 
especially  mentions  that  it  is  expedient  that  attorney's 
bills  of  costs  for  criminal  business  should  be  regulated, 
and    the     present     charges     are    of    that    character. 
Attorneys    attend    the    police  courts    in   the  ordinary 
inquiries  that  take  place  there  before  the  magistrates, 
and  profess  that  it  is  their  business  to  assist  those  who 
are  parties  to  these  inquiries ; — these  suitors  go  to  them  as 
attorneys  and  employ  them  as  attorneys.    In  my  opinion, 
the  plaintiff  was  employed  as  an  attorney,  and  solely  by 
reason  of  his  holding  that  character.     The  law  says, 
that  for  such  services  rendered  in  the  character  of  an 
attorney,  remuneration  shall  not  be  recoverable  except 
upon  certain  conditions,  which,  in  the  present  case,  have 
not  been  fulfilled.    Even  where  there  is  a  special  agree- 
ment, the  liability  to  taxation  is  not  got  rid  of;  but  the 
master,  in  the  course  of  taxation,  may  take   it  into 
consideration  (a).     The  law  will  not  give  effect  to  an 
agreement  that  the  bill  shall  not  be  liable  to  taxation. 
In  Philby  v.  Hayle  (6),  it  was  held  that  an  agreement 
that  the   attorney   should    be    paid  a  gross    sum    for 
business  done  by  him  as  an  attorney  is  void,  to  the 
extent  that  he  cannot  recover  on  such    agreement  a 
larger  sum  than  he  would  be  allowed  on  taxation ;  and 
more  recently,  the  same  Court  held  in  Earle  v.  Hop- 
wood  (c),  that  a  contract  between  an  attorney  and  client, 
that  the  attorney  should  advance  money  for  carrying  on 
a  lawsuit  to  recover  possession  of  an  estate,  and  that  the 
client  should,  if  the  suit  were  successful,  pay  the  attorney 
over  and  above  his  legal  costs  and  charges,  a  sum  accord- 
ing to  the  benefit  to  tiie  client  from  the  possession  of  the 
estate,  was  void  on  the  ground  of  maintenance.     The 

(a)See  Draz  v.  Scroapcy  2  R  &  Ad.  581. 

(6)  29  L.  J.  C.  P.,  370.  (c)  30  L.  J.  C,  F.,  217. 
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legislature  looks  upon  laymen  as  requiring  protection,        ^862. 
and  it  would  be  most  grievons  if  that  protection  were    Moffat,  &c. 
not  to  be  extended  to  a  class  of  persons  whose  position       ^^^, 
and  circumstances  at  all  times  cause  them  to  be  most 
strongly  influenced  by  the  passions  of  hope  and  fear;  and 
who,   when  under  criminal    charges    especially,  would 
seem  to  require  all  the   protection  which  the  law  en- 
deavours to  afford  against  oppression  and  extortion. 

Bule  absolute  to  enter  a  nonsuit. 

ByBKE  against  SeMFILL.  a  certificate 

THIS  was  an  action  by  the  plantiff  against  the  de-  granted, 
fendant,  who  was  the  official  assignee  of  his  estate.  P^^*^  *^g 
The  declaration  contained  four  counts — the  first,  trespass  sect  ie,  mnat 
and  seizure   of  certain   goods;   the   second,  trover  for  ^/^^^^^ 
the  conversion  of  the  same  goods ;   the  third,  detinue ;  GommisBioner 
and  the  fourth  was  a  special   count,  setting  out  the  ^^^1^^^^^^ 
circumstances.      The    defendant    pleaded    the    general  by  the  Court, 
issue,  and  to  the  second  and  third  counts,  that  the  goods  jfj,  ^9  sect.' 
were  not  the  goods  of  the  plaintiff.     The  case  was  tried  20 ;  therefore, 
before    Stephen,    C.   J.,    on   February  25th,   when  the  by^^raon 
plaintiff  obtained  a  verdict  on  the  first  and  third  counts,  who  had  been 
with   damages  £150 ;   the  verdict  on  the  second  and  against  the 
fourth  counts  being  for  the  defendant.  aeagnee  of 

°  his  estate,  for 

It  appeared  that  the  estate  of  the  plaintiff,  who  was  a  seizing  ^ 
boot  and  shoemaker  in  Sydney,  wm  placed  under  seques-  ffter  his 
tration,  on  September  28,  1860,  and  that  the  defendant  iMoivency,  in 

whlcn  it  was 

was  appointed  official  assignee;    that  he   applied  for  proved  that 
his  certificate  on  December  31 ;  that  the  Chief  Com-  thecertifioate. 

'  although  pur- 

missioner  granted  it,  on  March  26,  1861,  and  that  it  was  portingtohave 
confirmed  on  April  5.     In  October,  1860,  the  plaintiff  ^l^oi^f^^^ 
removed  to  Newcastle  and  there  opened  a  shop,  selling  Oommissioner 
drapery,  and  boots  and  shoes.     In  the  middle  of  May,  contenedby 
1861,  the  defendant  received  information  that  some  of  the  the  Court,  was 
goods  in  the  plaintiff's  stock  at  Newcastle,  had  been  bought  afte"S^had^ 
by  him  before  his  insolvency.    An  affidavit  of  these  cir-  ^^  ?°^" 
cumstances  having  been  made,  the  Chief  Commissioner  certificatewas 
on  June  7th,  issued  a  warrant  to  attach  the  goods,  and  J^?^^T^!^»S<^ 

^-      rt^,    ^1  .      1       -r  n        1  .         -  xi     X    *^®  plaintiff 

on  the  8th  they  were  seized.    It  was  for  this  seizure  that  wasnonsuited. 


V. 

Sempill. 
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1862.  the  present  action  was  brought.  It  was  proved  at  the 
Btbne  trial  that  the  plaintiflfs  certificate  was  not  in  fact  signed 
by  the  Chief  Commissioner  until  June  12th,  although  it 
purported  to  have  been  granted  by  the  Commissioner 
on  March  26th,  and  to  have  been  confirmed  by  the  Court 
on  April  5th. 

June  2.  Stephen  had  obtained  a  rule  nisi  for  a  new  trial,  on 

the  ground  (among  others  which  it  is  unnecessary  to 
mention,  as  the  Court  disposed  of  the  case  without  con- 
sidering them)  that  the  learned  Judge  at  the  trial  should 
have  held  the  warrant  to  be  legal. 

June  4.  Fauceit  now  showed  cause.     The  Chief  Commissioner 

had  no  jurisdiction  to  grant  this  warrant ;  he  was  functus 
officio  when  the  certificate  had  been  granted  6tnd  con- 
firmed on  5th  April,  and  had  no  authority  over  the 
goods  acquired  by  tlie  plaintiff  after  that  time.  On 
March  26th,  1860,  the  Chief  Commissioner  adjudicated 
and  granted  the  certificate ;  the  operation  of  this  adjudi- 
cation was  suspended  until  April  5th,  when  it  was  con- 
firmed by  the  Court.  Section  16  of  7  Vic,  No.  19, 
provides  that  a  "certificate  under  the  hand  and  seal  of  the 
Commissioner  shall  be  granted,  to  the  effect  that  in  so 
far  as  appears  to  or  is  known  to  him,  the  insolvent  lias 
in  all  things  conformed  to  the  provisions  and  require- 
ments of  the  said  Insolvent  Act,  and  has  not  been  guilty 
of  any  offence  or  misconduct,  by  reason  whereof  the 
granting  of  such  certificate  can  be  refused  or  suspended," 
The  words  used  show  that  the  granting  the  certificate 
was  to  be  antecedent  to  the  issue  of  the  certificate ;  that 
the  certificate  was  merely  to  be  the  memorandum  or 
evidence  of  the  adjudication  of  the  Chief  Commissioner ; 
and  that  when  that  adjudication  was  confirmed,  the  in- 
-  solvent  was  discharged  from  his  liabilities,  due  at  the 
time  of  his  sequestration,  and  enabled  to  acquire 
property  for  his  own  benefit.  The  95th  section  of  5 
Vic,  No.  17,  declares  the  certificate  void  in  certain 
cases ;  but  there  are  no  negative  words  in  the  Act 
rendering  it  void  if  mere  formal  irregularities  take  place. 
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The  Chief  Commissioner  has  authority  still  over  the  1862. 
estate  of  the  insolvent  before  his  insolvency ;  but  in  the  Byrne 
present  case  property  acquired  subsequent  to  the  5th  skhpill 
April  was  seized  under  the  warrant.  When  the  certifi- 
cate is  signed  and  sealed,  it  has  a  retro-active  operation 
from  the  time  when  it  wjis  granted.  [Wise,  J.  The 
legal  course  seems  to  be  that  the  Chief  Commissioner 
ought  to  sign  and  seal  it  before  presenting  it  for  allow- 
ance. Wagner  v.  Imbrie  (a)  decides  that  a  certificate  of 
conformity  to  the  bankrupt  laws  granted  by  Commissioners, 
under  the  6  G.  IV.,  c.  16,  is  void,  although  allowed  by 
the  Lord  Chancellor,  unless  it  states  expressly  or  in 
equivalent  terms  that  there  does  not  appear  to  them  any 
reason  to  doubt  the  "  truth  or  fulness  "  of  the  discovery 
of  his  estate  and  effects  made  by  the  bankrupt.  It  is 
insufficient  to  state, that  there  does  not  appear  any  reason 
to  doubt  its  fulness.  Milford,  J.  Section  20  provides 
that  "  until  the  insolvent's  certificate  shall  have  been  so 
allowed,  it  shall  be  of  no  force  or  validity  whatever/' 
that  is,  in  the  manner  prescribed;  and,  therefore,  the 
certificate  ought  to  be  signed  and  sealed.]  As  to  the 
case  of  Wofffier  v.  Imbrie^  the  Court  will  see  that  the 
English  statute  possesses  negative  words,  which  are  not 
in  the  Colonial  Acts.  It  is  a  formal  defect  and  is  imma- 
terial. Lastly,  the  Court  will  presume  that  the  certificate 
has  been  properly  granted,  and  not  allow  the  record  to  be 
controverted. 

Stephen  contra.  There  is  no  estoppel  as  it  is  not 
pleaded.  Duchess  of  Kingston's  Case  (b);  and  the  evi- 
dence given  by  the  plaintifi's  own  witness  showed  con- 
clusively that  the  certificate  was  not  signed  until  June 
I2thy  and  it  was  therefore  of  no  effect,  because  not  pur- 
suant to  the  Insolvent  Act.  It  appears  originally  that 
the  certificate  was  required  from  the  creditors  testifying 
their  consent  to  the  Insolvent's  discharge.  By  7  Vic, 
No.  19,  sect.  16,  "  in  lieu  "  of  this  the  certificate  of  the 
Chief  Commissioner  was  substituted.  By  these  words 
it  appears  that  a  particular  document  testifying  as  to 

(a)  20  L.  J.  Ex.,  416.  (5)  2  Smith  L.  C.  612. 
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1862.        certain  facts,  and  not  a  decision  of  the  Chief  Commissioner, 
Byrne       ^8  requisite.    This  is  not  an  order  or  judgment  of  a 
V-  Court;    and  until  it  is  presented  by  the  Chief  Com- 

missioner for  allowanoe,  he  may  reconsider  his  decision. 
This  certificate  must  be  in  existence  when  it  is  presented 
for  allowance,  if  it  is  not  allowed  it  has  no  efiect  whatever, 
and  until  it  is  allowed  all  his  property  belongs  to  the 
official  assignee ;  who  can,  therefore,  seize  it  without 
being  liable  to  the  insolvent. 

Stephen,  C.  J.    The  plaintiff  has  no  right  of  action 
whatever  in  the  present  case,  and  it  is  needless  to  consider 
any  of  the  difficult  questions  raised,  as  to  the  liability  of 
the  official  assignee  where  a  warrant  has  been  granted. 
The  plaintiff  is  an  uncertificated    insolvent,  and    the 
official  assignee  of  his  estate  is  entitled  to  all  the  property 
acquired  by  him,  until,  by  due  course  of  law,  he   has 
obtained  his  certificate ;  the  latter  can  himself  seize, — or 
authorize  any  one  else  to  seize, — or  if  a  seizure  has  been 
made  by  one  who  intended  to  act  as  his  agent,  he  can 
ratify  this  seizure  of — goods  belonging  to  himself.  Hall  v. 
Pickersgill  (a).     By  section   53   of  the   Insolvent  Act, 
5  Vic,  No.  17,  the  Judge's  order  for  sequestration  divests 
the  insolvent  of  his  property,  present  or  future,  and  vests 
it  in  the  Chief  Commissioner.     By  section   14  of  the 
Amendment  Act,  7  Vic,  No.  19,  the  appointment   of 
the  official  assignee  is  to  divest  the  insolvent  of  all  his 
property,  and  vest  it  in  the  assignee;  or  (where  there 
has  been  a  previous  appointment  in  the  same  estate)  to 
divest  the  previous  assignee,  and  vest  it  in  his  successor ; 
as  is  provided  by  the  last  mentioned  section,  with  respect 
to  the  Judge's  order.     The  10  Vic,  No.  15,  s.  1,  enacts, 
that  the  order  of  a  Judge,  appointing  the  official  assignees 
shall  vest  in  him  ^^  absolutely,  or  for  such  estate  and 
interest  as  the  insolvent  had  therein,  all  the  real  and 
personal  property  of  the  insolvent,  which  belonged  to, 
was  vested  in,  or  was  due  to,  such  insolvent,  or  to  which 
he  was  in  any  manner  entitled  at  the  time  when  the 

(a)  2  B.  &  B.,  2S24 
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order  for  placing  his  or  her  estate  under  sequestration  1862. 
was  made;  and  also  all  the  real  and  personal  estate,  Bybme 
which,  since  such  last  mentioned  order,  hath  been,  shall  g  ^* 
have  been,  or  shall  be  purchased  by,  or  which  hath  or 
shall  have  reverted,  descended,  or  come  to,  or  which  shall 
revert,  descend,  or  come  to  the  insolvent  during  the  con- 
tinuance of  such  sequestration,  and  before  such  insolvent 
hath  or  shall  have  obtained,  or  shall  obtain,  his  or  her 
certificate  and  cdlovjance  thereof^  as  in  the  mid  Acts  is 
provided!*  All  the  property  possessed,  or  to  be  acquired, 
by  the  insolvent  is  therefore  vested  in  the  official  assignee, 
until  he  gets  his  certificate  and  the  allowance  thereof 
according  to  the  statutory  provisions.  If,  therefore,  the 
plaintiff  in  the  present  case,  had  not  thus  obtained  his 
certificate  and  its  allowance,  when  Hunter  entered  and 
seized  these  goods,  it  is  evident  that  they  all  belonged 
to  the  defendant,  and  that  either  he  or  his  agent  had  a 
perfect  right  to  go  on  the  premises  and  take  possession 
of  the  property.  Under  the  old  Act,  5  Vic,  No.  17, 
sect.  94,]|  after  the  third  meeting  of  his  creditors,  and 
after  his  examination,  the  insolvent  might  apply  to  his 
creditors  for  a  certificate  "  testifying  their  consent  to  the 
discharge  of  the  insolvent,  being  granted  by  the  Court ; " 
which  certificate  was  to  be  signed  by  three-fourths  in 
number  and  value  of  the  creditors  who  have  proved  their 
debts.  And  after  having  made  an  oath,  in  writing,  as 
to  certain  things,  and  having  fulfilled  certain  conditions, 
the  insolvent  might  apply  to  this  Court  for  the  allowance 
of  this  certificate.  This  certificate  when  signed  by  the 
creditors  and  allowed  by  the  Court  released  the  insolvent 
from  all  his  debts.  By  the  subsequent  Act  7  Vic,  No. 
19,  sect.  16,  for  that  certificate  is  substituted  one  by  the 
Chief  Commissioner,  on  the  principle  that  the  character 
of  an  insolvent  is  public  property,  and  that  the  object 
of  the  inquiry  is  the  public  benefit,  and  whether  the 
conduct  of  the  insolvent  has  been  such  as  to  entitle 
him  to  the  benefits  conferred  by  the  certificate.  Section 
16  provides,  "that  such  certificate  shall  be  under  the 
hand  and  seal  of  the  Commissioner  granting  the  same, 
and  be  to  the  effect  that  in  so  far  as  appears  to,  or  is 
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1862'        known  by  such  Commissioner,  the  insolvent  has  in  all 
Btbnb       things  confonned  himself  to  the  provisions  and  reqnire- 
Sempill.      ments    of   the   said   Act    for    the    relief  of   insolvent 
persons,  and  has  not  been  guilty  of   any  oflfence  or 
misconduct,  by  reason  whereof  the  granting  of  such 
certificate  can  lawfully  according  to  the  present  Act 
be    refused    or    suspended."      And    by    section    20 — 
at    the    next    sitting    of  the  Court  in  its  insolvency 
jurisdiction,  after  the  granting  or  refusal,  or  suspen- 
sion of  any  certificate,  the  Court  shall  confirm,  reverse, 
or  alter  the  Chief  Commissioner's  decision ;  and    "  in 
every  case,  the  insolvent's  certificate  when  granted,  shall 
at  such  next  sitting  be  presented  to  the  Court  by  the 
Chief  Commissioner  for  its  allowance  thereof,  and  until 
the  insolvent's  certificate  shall  have  been  so  allowed,  it 
shall  be  of  no  force  or  validity  whatever."     The  terms 
of  the  statute  are  sufficiently  specific — When  the  Com- 
missioner is  satisfied  that  the  insolvent  has  conformed  to 
the  provisions  of  the  Act,  and  done  nothing  to  disentitle 
him  to  the  benefits  conferred  by  the  certificate,  he  is  to 
grant  a  certificate  authenticated  by  his  signature  and  seal 
in  the  particular  terms  pointed  out  by  the  statute — when 
so  signed  and  sealed,  he  is  to  present  it  to  the  Court  for 
its  allowance  thereof ;  and  until  so  allowed,  this  certifi- 
cate is  to  be  of  no  force  or  validity  whatever.     If  the 
Chief  Commissioner  says,  "  I  have  made  up  my  mind  to 
grant  this  certificate,"  but  does  not  sign  and  seal  it,  the 
certificate  does  not  exist  according  to  the  requirements 
of  the  statute,  and  therefore  cannot  be  allowed  by  the 
Court.     Or    if   the    Chief    Commissioner    savs,   "I  do 
grant  this  certificate,"  but  does  not  fulfil  the  directions 
of  the  statute,  and  afterwards  comes  in  and   tells  the 
Court  that  he  has  granted  it,  under  such  circumstances 
there  can  be  no  allowance  by  the  Court  of  that  which 
has  no  legal  existence.    At  the  trial  I  thought  that  the 
certificate  when  duly  granted  and  allowed,  would  have  a 
retro-active  operation,  and  relate  back  to  the  time  when  it 
was  intended  to  have  been  granted ;  but  the  express  words 
of  the  statute  render  such  a  construction  impossible. 
It  is  a  general  presumption  of  law,  that  the  records  of  a 
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Court  of  Justice  have  been  correctly  made,  but  in  the        1862. 
present  case  the  records  have  been  controverted,  and        btrne 
their  validity  is  directly  questioned,  and  we  are  bound  v. 

to  decide  the  issue  thus  taken.  We  cannot  direct  a 
nonsuit  or  a  verdict  for  the  defendant,  as  leave  was  not 
reserved  at  the  trial;  we  must,  therefore,  direct  a  new 
trial. 

MiLFOBD,  J.  I  only  think  it  necessary  to  add  one 
observation.  The  statute  prescribes  a  particular  mode 
by  which  the  official  assignee  is  to  take  possession  of 
goods  belonging  to  the  insolvent,  and  that  is  by  attach- 
ment ;  if,  therefore,  the  goods  of  an  insolvent  are  to  be 
taken  by  the  assignee,  I  think  they  should  be  taken  in 
this  way.  In  the  present  case„  I  think  there  has  been  no 
certificate  granted,  and  that  the  attachment  of  these 
goods  was  rightly  issued  and  rightly  executed. 

Wise,  J.  I  have  nothing  to  add  as  to  the  construc- 
tion of  the  statute.  By  sect.  21,  the  Chief  Commissioner, 
when  any  estate  is  placed  under  sequestration,  is 
by  his  messenger  authorized  by  his  warrant  under  his 
hand,  to  enter,  and  seize,  and  attach  all  monies  and 
effects  wheresoever  or  with  whomsoever  they  shall  be. 
There  is  nothing  iu  the  Act  to  deprive  the  assignee  of 
his  power  to  take  possession  of  the  insolvent's  goods  at 
any  time  before  he  has  obtained  his  certificate.  This 
decision  does  not  afiFect  the  insolvent's  right  to  his 
property,  as  against  third  parties,  until  the  official 
assignee  interferes ;  Herbsrt  v.  Sayer  (a).  It  may  bo 
well  to  mention  that  the  doctrine  as  to  ratification  as 
laid  down  in  Htdl  v.  Pichersgill^  has  been  somewhat 
modified  by  Wilson  v.  Tumman  (6). 

Rule  absolute,  (c). 


(a)  5  Q.  B.,  965.  (6)  6  M*  &  G.,  236. 

(o)  But  seo  17  Vic,  No.  32,  sect.  1. 
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BossiTEB  and  another  against  M'Guigan. 

A  dedaration  rilHIS  was  an    action    on    a    promissory    note.      The 
^^^i^i^*^'^   -^     declaration  stated  the  certain  persons  trading  under 

andB.bytheir  «   -.t  i    i#  /?• 

promissory       the  name,  style,  and  firm  of  Newman  and  mcwrr^  on 
ovCTiue'pro-    ^^^^  September,  1861,   by  their  promissory  note  now 
mised  to  pay    overdue,  promised  to  pay  to  plaintiffs  or  order  £75  16b. 
o^S*£75r     ^'*  ^^^^  months  after  date ;  and  the  said  plaintiffs  then 
and  **  the  said  endorsed  the  said  note  to  the  defendant,  who  then  en- 
eiKiorsed  the^  dorsed  the  same  to  the  plaintiffs ;  averment  of  due  pre- 
saidnototo     sontment  and  non-payment  by  Newman  and  McOirr; 
whothe^        ^^^  notice  to  the  defendai^t,  and  promise  by  him  to  pay. 
endorsed  the    Plea,  that  defendant  had  not  due  notice  of  dishonor,  and 
pontiffs;  ^'     ^ssue  thereon.    The  case  came  on  for  trial  before  Stepheny 
dishonor  and   Q,  J    ij^  the  last  February  sittings,  when  a  verdict  was 

notice.     HM  /^        J  r      xu       i   •   x-i» 
bad  in  arrest     lOUnd  for  the  plaintiff. 

of  judgment. 

muf'^rs"-*^       JBrooiAwsf,  Q.  C,  had  obtained  a  rule  nisi  to  arrest 

gestion  under  the  judgment,  on  the  ground  that  it  appeared  by  the 

Mct.ii6ofthe  record  that  the  plaintiffs,  as  prior  indorsers,  were  liable 

Procedure  Act  to  the  defendant  as  immediate  indorsee  from  the  plain- 

of  1853.  tiffs,  and  there  was  nothing  on  the  face  of  the  record  to 

.       2       ^^^^  ^^^^  ^^^  apparent  right  of  the  defendant  to  sue  the 

plaintiffs  as  their  immediate  indorsers,  was  taken  away 

by    special    circumstances  ;    Bishop    v.    Hayward    (a), 

Britten  v.   Webb  (b),  and  the  cases  cited   in  Byles  on 

Bills  (c). 

Juno  23  Martin,  Q.  C,  and  Salomons  now  showed  cause.      If 

circumstances  may  exist,  in  which  the  plaintiffs,  although 
prior  indorsers,  may  recover  on  a  re-indorsement  by  the 
defendant  to  them,  as  in  Morris  v.  Walker  (d),  the 
Court  will  assume  such  to  be  the  present  case.  The 
defendant  took  a  limited  issue,  and  every  thing  not 
traversed  must  be  taken  against  him.  [Wise,  J.  In 
Bishop  V.  Haywa/rd  these  facts  were  found  against  the 

(a)  4  T.  B.,  470*  (b)  2  B.  &  0.,  483* 

(c)  p.  133.  (d)  16  Q.  B.,  589. 
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defendant;   admissions  on  the  record  cannot  be  more    i^'^- 

effective.]    Further,  by  sect.  116  of  the  Common  Law   bob8itbe,&c. 
Procedure  Act  of  1853,  the  plaintiffs    may,  by   leave     j^cGmGAN. 
of  the  Court,  suggest  the  existence  of  the  omitted  fact  or 
matter  by  the  non-averment  of  which  the  declaration  is 
defective,  or  that  it  was  proved  at  the  trial.     In  the 
present    case,    it    was    proved    at    the  trial  that    the 
plaintiffs  endorsed  this  note  to  the  defendant  without 
any  consideration  that  it  might  become  negotiable,  and 
that  the  defendant  endorsed  it  to  the  plaintiffs,  in  order 
that  the  defendant  might  thereby  become  a  surety  for 
its  payment  by  the  makers  Newman  and  McGirr^  and 
for  their  acconmiodatioQ.     It  was,  therefore,   endorsed 
by  the  plaintiffs  to  the  defendant,  under  circumstances 
excluding  his  right  to  have  recourse  to  them,  and  this 
was  proved  conclusively  at  the  trial — and  they  are,  there- 
fore, entitled  to  recover;  Morris  v.  Wcdher  (a),  SmitJCs 
Mercantile  Law  (i). 

Broadhurst,  Q.  C,  and  Milford  contra.     The  Court 
must  arrest  the  judgment.    It  cannot  give  judgment  for 
the  plaintiffs,  because  on  the  face  of  the  record  they  are 
liable  over  to  the  defendant.    The  special  circumstances 
were  set  out  in  the  declaration  in  Britten  v.  Webb  (c), 
and  the  Court  held  the  declaration  bad  on  demurrer. 
In   Morris    v.    Walker    the    declaration    was    good  on 
the  face  of  it,  and  the  identity  was  shown  by  the  plea ; 
in  the  present  ccLse  the  plaintiffs  have  carefully  shown 
their  identity  on  the  face  of  the  declaration.    As  to  the 
suggestion  which  it  is  now  proposed  to  make  under  the 
Common  Law  Procedure  Act,  section  116  was  intended 
to  authorize  the  insertion  of  matter  accidentally  omitted, 
and  thus  cure    slips    in  the  pleadings,  as  where  the 
omiBsion  of  a  single  word  has  been  held  sufficient  ground 
for  arresting  the  judgment;    but  not  to  substitute  a 
good  declaration  for  a  bad  one,  nor,  where  a  plaintiff 
has  sued  in  trespass,  to  allow,  when  the  declaration  id 

(a)  15  Q.  B^  591.  (&)  pi  265. 

(o)  2  B.  &  a»  4S3. 
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1862.        found  to  be  bad  in  arrest  of  judgment,  a  declaration  in 
RossiTEB,  &C.  cas®  to  be  substituted.     In  the  present  ease,  the  plaintiffs 
\-  sued  the  defendant  as  indorser  of  the  promissory  note 

under  the  mercantile  law,  but  now  ask  to  be  allowed  to 
go  upon  a  special  agreement.  This  is  quite  a  di£ferent 
cause  of  action.  Such  a  material  alteration  was  not 
contemplated  by  the  Common  Law  Procedure  Act,  nor 
is  it  within  the  scope  of  that  Act,  nor  within  the  mischief 
proposed  to  be  remedied  thereby.  The  suggestion  is 
to  be  by  leave  of  the  Court ;  if  the  plaintiffs,  therefore, 
are  allowed  to  enter  the  suggestion,  the  defendant  should 
have  an  opportunity  of  demurring. 

Stephen,  C.  J.  In  the  present  case,  judgment  must 
be  arrested,  and  the  plaintiffs  will  be  unable  to  recover, 
unless  under  the  power  entrusted  to  us,  we  allow  the 
addition  of  this  matter,  which  will  make  the  declaration 
good.  Tlie  declaration,  I  think,  would  be  good  if  it 
either  alleged  that  the  plaintiffs  endorsed  this  note  sans 
recours  to  the  defendant,  or  that  defendant  endorsed  as 
surety  for  the  maker.  The  latter  is  said  to  be  the  present 
case;  we  are  not  bound  in  the  first  instance  to  decide 
absolutely  that  the  suggested  matter  raises  a  valid 
defence ;  but  we  must  see  probable  grounds  for  believing 
that  the  final  decision  on  the  suggestion  will  be  in  favor 
of  the  applicant  (a).  The  suggestion  authorized  by  the 
statute  may  be  either  of  facts  or  matter  omitted  from  the 
pleading,  the  non-averment  of  which  renders  the  plead- 
ing defective — or  that  such  facts  or  matter  were  proved 
at  the  trial.  To  this  the  defendant  may  either  demur, 
or  take  issue  thereon. 

MiLFORD,  J.  I  think  it  very  doubtful  whether  it 
would  not  be  better  for  both  parties  that  a  new  action 
should  be  brought ;  but  the  statute  says,  that  what  is 
now  asked  may  be  granted;  and  I,  therefore,  should 
grant  the  application. 

Wise,  J.    The  present  case  seems  to  me  to  come  pre- 

(o)  See  Matdey  v.  BoyecU,  2  E.  &  B.,  46 ;    Fisher  v.  Bridget,  Id. 
128. 
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cisely  within  sect.  116.    Formerly  if  the  judgment  was  ^^^' 

arrested,  each  party  paid  his  own  costs.  Now  by  sect.  Bossitbb,  &c. 
118,  the  party  against  whom  such  judgment  is  given,  is  moGuigan. 
entitled  to  the  costs  of  all  issues  raised  upon  the  defective 
pleadings,  upon  which  he  succeeded  at  the  trial.  The 
Common  Law  Procedure  Act  has  given  a  remedy  in  cases 
like  the  present;  and  the  plaintiff  is  to  be  allowed  to 
recover  that  for  which  the  defendant  admits  himself 
liable,  in  the  way  which  he  thinks  best,  whether  by  a 
suggestion  or  a  new  action. 

A  suggestion  was  accordingly  filed,  omitting  any  state- 
ment that  it  was  so  filed  by  leave  of  the  Court,  and 
concluding  with  a  prayer  for  execution. 

Shepherd  now  applied  for  judgment ;  but  on  it  being      Jane  27. 
pointed  out  that  the  suggestion  was  not  in  pursuance  of 
the  Act,  he  prayed  leave  to  amend. 

Milford  contra. 

Stephen,  C.  J.  I  think  the  plaintiffs  ought  to  be 
allowed  to  amend  their  suggestion  on  the  usual  terms. 
It  will  then  disclose  on  the  face  of  it  that  upon  motion 
being  made  by  the  defendant,  in  arrest  of  judgment, 
the  particular  circumstances,  the  non-averment  of  which 
rendered  the  pleading  defective,  have  been,  by  leave  of 
the  Court,  suggested  by  the  plaintiffs.  To  this  sug- 
gestion the  defendant  may  plead  or  demur,  and  the  case 
can  then  be  carried  on  for  decision  in  the  usual  way. 
Under  the  116th  section  of  our  Common  Law  Procedure 
Act,  the  party,  whose  pleading  is  defective,  may  also 
allege  that  these  circumstances,  the  non-averment  of 
which  are  the  defect  thus  pointed  out,  were  proved  at 
the  trial  If  this  allegation  were  made,  and  issue  thereon 
were  taken  by  the  defendant,  the  plaintiffs,  in  order  to 
support  their  suggestion,  would  be  obliged  to  obtain  a 
certificate  from  the  Judge  who  tried  the  case,  that  such 
proof  was  then  given  to  his  satisfaction ;  and  if  the 
Judge  refused  to  grant  this  certificate,  the  defendant 
must  obtain  judgment.  Where  tlie  evidence  at  the  trial 
is  conflicting  or  uncertain,  is  the  JuHge  to  take  upon 
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1862.        himself  the  office  of  the  jarj,  and  certify  that  in  hig 


H068ITKR,  &c  opinion  the  jury's  verdict  onght  to  have  been  in  a  par- 
^'  ticular  way  ?  or  where  the  specific  fact  was  not  in  issue, 

and^  therefore,  neither  the  attention  of  the  Court  nor  the 
other  side  called  to  the  evidence  which  may  have  been 
tendered  in  support  of  such  fact,  and  which  thus  remains 
uncontradicted,  is  the  Judge  to  be  called  on  to  certify 
that  such  fact  was  proved  at  the  trial?  It  appears  to 
me  that  a  Judge  would  be  very  chary  in  granting  an 
instrument  thus  conclusive  in  its  effect.  If  certificates 
were  to  be  granted  as  a  general  rule,  at  the  trial  there 
would  be  a  constant  struggle  to  get  on  the  Judge's  notes 
evidence  available  in  the  event  of  a  future  suggestion, 
although  such  evidence  might  be  immaterial  to  the 
issues  then  being  tried.  I  think,  therefore,  that  the 
plaintiffs  have  been  well  advised  in  asking  leave  to 
amend  their  suggestion,  by  omitting  the  averment  that 
it  was  proved  at  the  trial,  and  stating  only  that  the 
omitted  facts  are,  as  they  allege.  They  will  now  be 
bound  to  serve  the  amended  suggestion  on  the  other  side, 
with  the  usual  notice  that  they  will  sign  judgment  in 
default  of  a  plea  within  eight  days,  and  the  defendant 
can  then  plead  or  demur  as  he  may  be  advised. 

Wise,  J.  I  have  nothing  to  add,  but  to  refer  to  the 
old  form  of  suggestion,  which  "  gives  the  Court  to  under- 
stand "  the  matter  suggested,  and  which  appears  to  me 
to  indicate  the  correct  form  of  expression. 

The  suggestion  was  filed  in  the  following  form  :  **  And 
now  on  the  24th  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-two ;  upon  motion 
made  by  the  defendant,  that  judgment  in  this  cause, 
upon  the  verdict  so  given,  may  be  arrested,  it  is,  by 
leave  of  the  Court,  suggested  by  the  plaintiffs,  that  they, 
by  consent  of  the  defendant,  indorsed  the  said  note  to 
the  defendant  without  any  value  or  consideration,  in 
order  that  the  same  might  be  made  negotiable,  and 
negotiated  by  the  plaintiffs  only.  And  the  plaintifis 
say,  that  the  same  was  indorsed  by  the  defendant  to  the 
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plaintifb  thereupon,  for  the  purpose  of  the  defendant,  I8e2. 

thereby  becoming  surety  as  such  indorser  for  the  pay-  bossitbb,&o. 
ment  of  the  said  note,  by  the  makers  to  the  plaintiffs,  ^^' 
and  the  defendant  indorsed  the  said  note  to  the  plaintiffs 
for  the  purpose  aforesaid,  and  as  such  surety  as  afore- 
said^ and  for  the  accommodation  of  the  said  makers ; 
and  there  never  was  any  value  or  consideration  for  the 
indorsement  or  payment  of  the  said  note  by  the  plaintiffs 
to  the  defendant." 

The  defendant  not  having  pleaded  or  taken  any  steps, 
the  plaintiffs  signed  judgment  by  nil  didt,  and  issued 
execution. 


White  agavnst  Bank  of  New  South  Wales, 

THIS  was  a  summons  in  Chambers,  calling  on  W.  A.  1^^^ 
Pwefoy^  Esq.,  District  Court  Judge,  of  the  Hunter  been  changed 
River  District,  and  the  plaintiff,  to  show  cause  why  the  ^ntog*in^ 
said  W.  A.  Pwefotfy  as  Judge  of  the  said  District  Court,  t^©  Diatrict 
holden  at  East  Maitland,  should  not  be  ordered  to  settle  p^xj^ings 
and  sign  a  case  on  appeal  in  the  above  cause,  and  why  ^^^  regard 
proceedings  should  not  be  stayed.  miut  ^  cs^- 

ried  on  in  the 

On  the  hearing  in  Chambers  before  Stephen,  C.  J.,  it  ^here^'th?''''* 
was  referred  to  the  full  Court.    It  appeared  on  the  affi-  cause  U  tried, 
davits  that  the  plaint  was  originally  entered  and  tried  in  ^^^that  tiiT 
the  District  Court  at  Newcastle — that  a  new  trial  was  application  to 
granted,  and  the  venue  changed  to  the  East  Maitland  court  Judge 
District  Court,  where  it  was  tried  on  the  11th  November  *?  "o**!®  and 
—that  notice  of  appeal  was  given  by  the  defendant,  and  a^ai^should 
money  paid  into  that  Court  pursuant  to  sect  94,  but  that  ^  ?*^®ij*^ 
no  notice  of  any  security  having  been  entered  into,  or  of  parties, 
asiy  deposit  having  been  made  as  required  by  Eule  115,  ^ ^ta'^ 
for  the  costs  of  the  appeal  was  given  to  the  plaintiff  compel  a 
—that  at  the  sittings  next  after  the  trial,  a  case  for  J^*'*^?'* 
appeal  was  laid  before  the  learned  Judge  to  be  settled  and  settle  a 

case  will  be 
granted  upon  proof  of  oiroumstances  equivalent  to  a  refusal.    Such  rule  cannot  be 
granted  with  a  sta^  of  proceedings. 
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1862.        and  signed — and  that  the  plaintiflTs  attorney  did  not 


White  agree  thereto,  but  did  not  join  in  the  application — that 
Bank  of  New  ^  ^^P^  having  been  left  with  the  learned  Judge,  he  said 
South  Wales,  he  would  look  through  it  and  return  it  on  the  following 
Monday — that  the  appellant's  attorney  had  not  received 
it,  and  had  applied  for  it  at  the  East  Maitland  Court 
without  success.  It  further  appeared  that  the  defendants 
attorney,  on  March  11,  was  served  with  a  bill  of  costs, 
and  an  appointment  to  tax  on  the  14th,  by  the  Registrar 
of  the  Newcastle  District  Court,  in  pursuance  of  an 
order  of  the  learned  Judge,  which  was  signed  at  Mus- 
wellbrook;  and  that  the  plaintifiTs  attorney  had  stated 
that  the  learned  Judge  had  told  him  that  he  should  not 
sign  the  case,  as  the  same  was  not  presented  in  time, 
having  been  presented  at  the  East  Maitland  and  not  at 
the  Newcastle  Court. 

June  6.  Martin,  Q.  C,  now  moved  to  make  the  rule  absolute. 

This  application  is  under  sect.  93  (a) ;  the  conditions 
prescribed  by  sect.  94  (b)  having  been  fulfilled,  so  as  to 

(a)  No  writ  of  mandamus  shall  henceforth  issne  to  a  Judge  or  an 
officer  of  the  District  Court,  for  refusing  to  do  any  act  relating  to  the 
duties  of  his  office ;  but  any  party  requiring  such  act  to  be  done,  may 
apply  to  the  Supreme  Court  or  a  Judge  thereof,  upon  an  affidavit  of  the 
facts  for  a  rule  or  summons  caUing  upon  such  Judge  or  officer  of  a  Dis- 
trict Court,  and  also  the  party  to  be  affected  by  such  act  to  show  oause 
why  such  act  should  not  be  done ;  and  if  after  the  ser?ioe  of  such  rule  or 
summons,  good  cause  shall  not  be  shown,  the  Supreme  Court  or  a  Judgo 
thereof  may,  by  rule  or  order,  direct  the  act  to  be  done,  and  the  Judge  or 
officer  of  the  District  Court,  upon  being  served  with  such  rule  or  order, 
shall  obey  the  same  on  pain  of  attachment ;  and  in  any  event,  the 
Supreme  Court  or  Judge  thereof  may  make  such  order  with  respect  to 
costs  as  to  such  Court  or  Judge  shall  seem  fit 

(6)  If  either  party,  to  any  cause  in  any  District  Court,  in  which  the 
amount  claimed  exceeds  tlurty  pounds,  shaU  be  dissatisfied  with  the 
determination  or  direction  of  the  said  Court  in  point  of  law,  or  upon 
the  admission  or  rejection  of  any  evidence,  such  party  may  appeal  from 
the  same  to  the  Supreme  Court :  Provided  such  party  shall,  within  such 
time  and  in  such  manner  as  shall  be  prescribed  by  the  Rules  to  be  made 
under  this  Act,  give  notice  of  such  appeal  to  the  other  party  or  his 
attorney,  and  also  give  security  (to  be  approved^of  by  the  Registrar  of 
the  said  District  Court)  for  costs  of  the  appeal  and  the  amount  of  the 
judgment,  or  in  lieu  of  giving  such  security,  deposit  in  the  hands  of  such 
Renstrar  the  amount  of  the  judgment,  U^ther  with  thirty  pounds  in 
addition  to  such  amount,  to  answer  the  costs  of  the  appeal,  if  such  appeal 
be  dismissed ;  and  the  Supreme  Court  may  either  order  a  new  trial  on 
such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be  entered  for  either 
party  as  the  case  may  be,  and  inake  such  order  with  respect  to  the  costs 
of  the  said  appeal  as  such  Court  may  think  proper,  and  such  orders  shall 
bo  final ;  and  such  appeal  shall  be  in  the  form  of  a  case  agreed  on  by 


CASES  AT  LAW.  161 

entitle  the  defendants  to  appeal.    The  order  for  taxation        1862. 

was  signed  at  Muswellbrook,  after  the  case  had  been       White 

submitted  to  the  learned  Judge,  and  the  taxation  itself  ^' 

took  place  at  Newcastle.     [Wise,  J.    Has  there  been  South  Wales. 

any  subsequent  application  to  the  Judge  to  sign  the 

case?]     The  granting  the  order  to  tax  is  inconsistent 

with  a  willingness  to  sign  the  case  for  appeal.     [^Wise,  J. 

A  mandamus  is  never  granted  unless   there  has  been 

a  specific  demand   and  refusal  of  compliance;  Beg,  v. 

Bristol    &    Exeter    Bailvxiy    Go,  (a).]      Circumstances, 

which  distinctly  show  an  intention  not  to  do  the  act  re- 

quired,  are  considered  equivalent  to  a  refusal.    It  was 

the  Judge's  duty  to  sign  this  case,  and  his  omission  to 

do  so,  and  his  making  the  order  to  tax,  coupled  with  the 

circumstance  that  the  Judge  does  not  show  cause  against 

the  present  application,  are  equivalent  to  a  refusal.    No 

objection  can  now  be  taken  as  to  the  sufficiency  of  the 

case  submitted  for  signature.     In  Ex  parte  Fwrher  (6), 

the  Court  of  Exchequer  granted  an  attachment  against 

a  county  Court  Judge,  for  not  signing  a  case  for  appeal 

pursuant  to  a  Judge's  order,  made  under  a  section  in  the 

English  Act,  corresponding  to  sect.  93  of  the  District 

Court  Act,  which  had  been  made  after  due  service  upon 

him,  but  to  which  he  did  not  appear.     That  case  also 

shows  that  the  omission  to  comply  with  the  Bules  does 

not  take  away  the  right  of  appeal. 

Milford  showed  cause.  The  summons  orders  a  stay  of 
proceedings,  and  is  therefore  void.  The  District  Court 
Act,  sect.  90,  expressly  provides  that  a  rule  or  summons, 
to  show  cause  why  a  writ  of  certiorari  or  prohibition 
should  not  issue  to  a  District  Court,  shall,  if  the  Supreme 
Court  or  a  Judge  thereof  so  directs,  operate  as  a  stay  of 
proceedings ;  but  no  such  power  is  given  by  sect.  93, 

both  parties  or  their  attorneys,  and  if  they  cannot  agree,  the  Judge  of  the 
District  Gonrt,  upon  being  applied  to  by  them  or  their  attorneys,  shall 
settle  the  case  and  sign  it ;  and  such  case  shall  be  transmitted  by  the 
appellant  to  the  prothonotary,  and  be  set  down  for  argnment  in  the 
Supreme  Court,  in  the  same  manner  as  special  eases  in  actions  in  that 
Court. 

(a)  4  Q.  B.,  162. 

(6)  3  H.  &  N.,  529 ;  27  L.  J.  Ex.,  453. 

L 
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1862.        which  provides  for  the  issue  of  the  rule  or  order  in  the 


White       nature  of  a  mandamus,  such  as  the  present  summons. 

^'  Further,  sect.  94  prescribes  certain  things  to  be  done 

South  Walk,  before  the  appeal  can  be  allowed ;  notice  of  the  appeal, 

within  a  certain  time  and  in  a  particular  manner,  is  to 
be  given  to  the  other  side;  security  for  the  costs  and 
judgment  or  a  certain  deposit  is  to  be  lodged  with  the 
Begistrar ;  the  Judge  had  judicially  to  decide  whether 
these  things  had  been  done ;  and  the  Court  will  not,  in 
such  a  case,  call  upon  him  to  exercise'  his  discretion  in  a 
particular  manner  (a).  [Stephen,  C.  J.  I  do  not  think 
he  has  any  dbcretion,  if  the  case  has  been  settled;  it 
might  be  different  if  the  Judge  adjudicated  that  a  certain 
statutory  condition,  as  that  due  notice  had  not  been 
given,  had  not  been  fulfilled.]  It  appears  that  no  notice 
was  given  of  the  names  and  residences  of  the  proposed 
sureties,  according  to  Bule  112.  [Stephen,  C  J.  The 
statute  does  not  require  that  notice.  The  Bules  are  in- 
corporated with  the  statute  only  if  they  are  not  tiUra 
vires.  Wise,  J.  It  is  not  denied  that  they  have  given 
due  notice  of  appeal,  and  lodged  the  deposit.]  The 
Eule  115  directs  them  to  give  notice  that  the  deposit 
has  been  made.  This  has  not  been  done  (I).  Further, 
the  Judge  of  the  East  Maitland  District  Court  has  no 
jurisdiction  to  sign  this  case.  The  original  plaint  was 
filed  in  the  Newcastle  District  Court ;  and,  therefore,  it 
is  the  Judge,  Begistrar,  and  Court  of  that  place,  with 
reference  to  whom,  in  the  present  case  the  Act  and  Bules 

(a)  See  R.  v.  Bwhop  of  Gloucester,  2  B.  &  Ad.,  158;  Ex  parte  Blade- 
more,  1  B.  &  Ad.,  122;  and  E.  v.  South  Eaetem  BaUway^  17  Jur.  901. 

(6)  Bee  Hacking  v.  Lee  (29  L.  J.  Q.  B.,  204),  in  which  case  it  ap. 
pears  that  although  the  county  Ck>urt  Rnle  provided  that  "ail  cases  of 
appeal  shall,  unless  the  Judge  otherwise  order,  be  presented  to  him  for 
signature,  at  a  Court  holden  next  after  twelve  days  from  the  day  on  which 
judgment  was  pronounced,  and  shall  then  be  signed  by  the  Judge ;  and  if 
the  appellant  do  not  comply  with  this  rule,  the  successfal  pcurty  may  pro- 
ceed on  the  judgment,  unless  the  Judge  otherwise  order ;  **  it  was  held  that 
this  Bule  was  not  intended  to  cut  down  the  right  of  appeal,  as  given  by 
the  Act,  but  only,  in  order  to  prevent  delay,  to  enable  the  successful  party 
to  proceed  on  the  judgment,  if  the  appellant  did  not  conform  to  the  Bule 
and  proceed  with  his  appeal  in  the  course  prescribed ;  and  that  the  county 
CJourt  Judge  was,  therefore,  bound  to  settle  and  sign  the  case,  although  it 
was  first  submitted  to  him  at  a  Court  subsequent  to  that  required  by  the 
Bule. 
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are  to  be  considered ;  notice  of  the  appeal  is  to  be  given        1862. 

80  many  days  after  the  sitting  of  the  Court — the  case  is  to       White 

be  filed  with  the  Eegistrar  within  so  many  days  after  the  5^^^^  ^f  ^^^^ 

sittings — ^these  provisions  must  be  understood  to  refer  to  South  Wales, 

sittings  of  the  Courts  where  the  plaint  was  filed  and  not 

where  the  case  was  tried.    Each  Court  has  its  respective 

Registrar,  and  is  to  be  considered  a  separate  Court ;  it  is 

an  accident  that  the  same  Judge  is  the  Judge  of  the  two 

Courts,  and  all  the  documents  remain  in  the  original  Court. 

Sect.  58  directs  that  when  the  venue  is  changed,  the 

case  shall  be  "  sent  for  hearing  "  to  the  other  Court,  and 

the  Judge  thereof  shall  appoint  ^^  a  day  for  the  hearing." 

Bale  122  refers  to  the  Judge  of  the  Court  where  the  plaint 

is  filed ;  and,  therefore,  when  '^  the  hearing "  has  taken 

place,  a  certificate  of  the  result  ought  to  be  transmitted 

to  the  Begistrar  thereof,  and  all  ulterior  proceedings  to 

be  carried  on  there.    Therefore,  the  case  should  have 

been  filed  at  Newcastle.    In  cases  sent  down  from  the 

Supreme  Court  for  trial,  under  sect.  98,  it  has  been 

decided  that  the  motion  for  a  new  trial  must  be  made  in 

the  Supreme  Court;   (XNeill  v.  Brown.     [Wise,  J.    If 

that  be  so,  execution  would  issue  in  the  Court  where  the 

plaint   was  filed;   and,  accordingly^  if  under   sect.  58 

a  pending  case  is  transferred,  because   the   Judge   is 

interested  in  it,  and  the  Judge  is  cast,  execution  must 

issue  against  him  in  his  own  Court,  which  cannot  have 

been  the  intention  of  the  Act.    The  Judge  who  tries  the 

case  is  the  person  pointed  out  by  the  Act  to  sign  the  case 

for  appeal.]     Lastly,  as  the  Judge  has  no  jurisdiction  to 

settle  or  sign  the  case  unless  ^*  applied  to  by  them,"  the 

application  cannot  be  entertained  if  made  by  only  one 

side.    IWisBf  3.    The  Court  must  invoke  the  assistance 

of  the  Act  Shortening  Act ;  and  hold  that  the  plural 

means  the  singular,  or  else  there  would  be  no  appeal — 

the  successful  party  would  never  consent.] 

Martin,  Q.  C,  in  reply,  cited  McGcUlvm  v.  Cooh" 
son  (a),  Eoey  v.  McFarlane  (I),  and  Ex  parte 
MeFee  (0). 

(a)  5  C.  B.  N.  S.,  498 ;  28  L.  J.  0.  P.,  1.  (6)  4  0.  B.  N.  S.,  718. 

(0)  9  Exoh.  264;  23  L.  J.  Ex.,  57. 
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1862.  Stephen,  C.  J.    Thb  rule  must  be  made  absolute. 

White       Without  in  the  least  casting  any  censure  on  the  learned 

^-  District  Court  Judge,  for  not  appearing  on  the  present 

South  Wales,  occasion,  and  informing  us  what  reasons  guided  him  in 

arriving  as  the  conclusion  he  did  in  the  present  case,  I 
cannot,  as  at  present  advised,  see  any  reason  why  he  has 
not  settled  and  signed  the  case  for  appeal.    The  with- 
holding his  signature  to  the  case,  his  neglecting  to 
return  it,  or  to  communicate  to  the  appellant's  attorney, 
where  or  when  he  was  to  obtain  it,  and  lastly,  his  order- 
ing the  taxation  to  proceed, — all  these  things  plainly 
indicate  his  intention  not  to  sign  the  case,  and  are 
equivalent  to  a  refusal ;  and  it  is,  therefore,  our  duty  to 
direct  him   to  do  what  from  all  that  appears  before 
us  he  ought  to  have  done.    I  see  no  reason  why  this 
defendant  should  be  deprived  of  the  right  of  appeal, 
to  which  by  law  he  is  entitled ;  and  I  think  it  necessary 
to  add  that  there  are  circumstcmces  in  the  case,  which 
would  have  induced  me  to  make  the  plaintiff's  attorney 
pay  the  costs  of  this  application,  had  not  one  portion  of 
the  summons  appeared  to  me  on  further  consideration  to 
have  been  beyond  my  powers.     I  now  perceive  that 
there  is  no  power  under  section  93,  to  incorporate  with 
the  order  niai  an  order  for  stay  of  proceedings;    and, 
therefore,  as  the  respondent  has  succeeded  on  this  point, 
there  will  be  no  costs  on  either  side.    At  the  same  time 
it  is  right  to  add  that  I  do  not  think  that  the  proceedings 
ought  to  go  on  pending  the  appeal,  and  such  seems  to 
have  been  the  intention  of  those  who  framed  the  rules. 
In  the  present  case,  the  conditions  of  the  statute  as  to 
giving  security  were  fulfilled  by  the  appellant,  but  the 
provisions  contained  in  the  Bules,  as  to  giving  notice  of 
such  security,  and  as  to  the  transmission  of  two  copies 
of  the  case,  appear  to  be  beyond  the  powers  intrusted  to 
those  who  made  the  rules,  and  the  omission  to  comply 
with  them  is  immaterial. 

Wise,  J.  I  entertained  some  doubts  whether  the 
application  should  be  granted,  because  I  did  not  see 
that  there  had  been  any  direct  refusal  by  the  learned 
District  Court  Judge  to  sign  the  case.    I  am  now  satis- 
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fied  that  the  circumstanceB  show  that  there  has  been  I862- 
such  a  substantial  refusal,  as  to  require  the  interference  White 
of  this  Court.  The  learned  Judge  appears  to  have  ^^^^  ^j  ^^^ 
settled  this  case,  and  beiBg  cognisant  of  the  plaintifiTs  SouthWalks. 
refusal  to  agree  with  it^  to  have  determined  not  to  sign 
it,  perhaps  from  some  legal  diflScnlties  whioh  suggested 
themselyes  to  his  mind.  I  think  that  the  appellant  was 
entitled  to  have  it  signed^  and  thus  to  be  able  to  pro-  - 
secnte  his  appeal.  It  was  contended,  however,  that  the 
proceedings  for  the  appeal  ought  to  have  been  taken  in 
the  District  Court  at  Newcastle,  but  that  would  have 
been  wrong.  Sect.  58  provides  for  a  change  of  venue, 
if  the  cause  can  be  more  conveniently  or  fairly  tried  in 
another  Court — and  amongst  other  cases,  when  the  Judge 
is  interested.  The  same  power  is  given  in  each  case, 
and  in  my  opinion  the  same  procedure  is  contemplated. 
It  would  be  contrary  to  principle,  in  any  case  where  the 
venue  has  been  changed  because  the  Judge  is  interested 
in  the  cause,  to  send  it  back  to  such  Judge  to  regulate 
any  ulterior  proceedings.  It  is  clear,  therefore,  that  in 
all  cases  where  the  venue  has  been  changed,  the  pro- 
ceedings as  to  appeal  must  be  carried  on  in  the  Court 
where  the  trial  took  place.  The  notice  of  the  deposit 
having  been  given,  as  directed  by  Eule  115,  is  not  a 
condition,  compliance  with  which  is  precedent  to  the 
right  to  appeal.  Further,  as  was  intimated  during  the 
argument,  it  is  not  necessary  that  both  parties  should 
apply  to  the  learned  Judge  to  settle  the  case;  if  he 
is  satisfied  that  they  do  not  agree,  and  an  application 
is  made  by  either  of  them,  it  is  sufficient  to  give  him 
jurisdiction,  or  else  the  words  of  the  statute  giving  the 
right  of  appeal  would  become  wholly  inoperative.  I 
agree  with  the  Chief  Justice  in  thinking  that  no  stay 
of  proceedings  can  be  ordered  in  applications  under 
section  98. 

Bule  absolute  without  stay  of  proceedings. 
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MuBBAY  against  Weaver,  (a) 

July  18.  Wise,  J.,  gave  jadgment  in  this  case  as  follows  : — 

There  is  no  fpHIS  was  ail  application  for  a  rule,  under  sect.  93  of 
an^erofa  ^^^  District  Courts  Act,  calling  on  the  Judge  of 

Dirtriot  Coxut  the  Hunter  Eiver  District  Conrt  to  show  cause  why  he 

ing  a  new  shonid  not  sign  a  case  on  appeal  against  an  order  made 

trial.  by  jiim^  granting  a  new  trial. 

It  appears  from  the  afiSdavits  that  the  action  was  for 
an  assault,  and  the  jury  found  that  £10  paid  into  Conrt 
was  sufficient  damages.  An  application  was  made  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the 
evidence,  the  damages  inadequate,  and  that  the  jury  had 
given  small  damages,  notwithstanding  the  learned  Judge 
told  them  they  were  not  to  take  into  consideration 
slanderous  reports  circulated  by  the  plaintiff  previous  to 
the  assault.  The  application  was  granted^  but  without 
any  reasons  being  assigned.  A  case  for  appeal  was  then 
drawn  by  the  defendant's  attorney,  which  the  plaintiff's 
attorney  declined  to  sign.  It  was  then  submitted  to  the 
Judge,  who  refused  to  settle  it,  alleging  that  it  was  sub- 
mitted to  him  by  the  attorney  for  one  of  the  parties  on7y, 
and  that  an  appeal  did  not  lie  against  the  granting  a 
new  triaL  This  Court  has  expressed  a  strong  opinion  (h) 
that  inasmuch  as  the  71st  section  of  the  District  Court  Act 
gives  the  Judge  the  power,  if  he  think  fit,  to  order  a 
new  trial  to  be  had  on  such  terms  as  he  may  think 
reasonable, — ^that  it  was  a  discretionary  power,  the  exercise 
of  which  could  not  be  the  subject  of  appeal.  That  was 
not  an  actual  decision ;  but  upon  again  considering  the 
authorities,  I  am  of  opinion  that  it  lays  down  the  law 
correctly.  The  granting  new  trials  by  the  Courts  at  West- 
minster, was  an  exercise  of  a  discretionary  power  that 
could  in  no  way  be  reviewed  or  appealed  from,  although 
by  a  recent  statute  an  appeal  lies  in  certain  cases  to  the 

(a)  In  Chambers.  (6)  Fitch  v.  RusseU,  see  Appendix. 
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Court  of  Error.  On  the  other  hand,  a  new  trial  could  1862. 
not  be  granted  by  an  inferior  Court,  except  by  virtue  of  Murray 
some  express  enactment ;  nor  could  any  decision  of  the  ^  ^- 
infeiior  Court  be  the  subject  of  appeal.  The  right  of 
appeal,  therefore,  and  the  power  of  granting  a  new  trial 
depend  entirely  upon  the  provisions  of  the  District  Court 
Act.  By  the  94th  section  the  appeal  is  only  given  against 
the  determination  or  direction  of  the  Court  in  point  of 
law,  or  upon  the  admission  or  rejection  of  evidence ;  and 
it  seems  to  me  that  the  effect  of  the  71st  section  (a)  is  to 
clothe  the  District  Court  Judges  with  discretionary  power 
of  the  widest  description,  the  Legislature  confiding  in 
them,  that  it  will  be  properly  exercised.  The  decisions 
on  the  corresponding  sections  of  the  English  County 
Court  Acts  show  that  this  is  so,  as  in  Carter  v.  Smith  (b) 
it  was  held,  that  a  new  trial  could  be  granted,  notwith- 
standing that  one  of  the  County  Court  Bules  as  to 
notice  had  not  been  complied  with ;  and  in  Berkeley  v. 
Elderkin  (o),  it  was  held,  that  no  action  was  maintain- 
able in  the  superior  Court  upon  a  judgment  in  a  County 
Court,  because  the  Judge  had  power  to  regulate  the 
mode  in  which  the  judgment  should  be  enforced ;  and 
in  Great  Northern  Bailway  Co.  v.  Mossop  (d),  although 
the  Court  of  Common  Pleas,  while  holding  that  a  County 
Court  Judge  having  once  disposed  of  an  application  for 
a  new  trial,  could  not  rehear  it,  admitted  that  granting 
a  new  trial  was  a  matter  entirely  for  his  discretion.  This 
being  so,  no  appeal  would  lie,  except  it  were  given  by 
dear  words ;  but  section  94  seems  to  point  to  judgments 
on  a  final  decision  in  the  cause,  and  not  an  interlocutory 
decision  such  as  granting  a  new  trial;  and  the  rules 
seem  to  have  been  framed  upon  the  same  assumption. 
I  have  found  no  case  under  the  English  Acts,  which  have 

(a)  ThiB  seclion  is  as  follows : — ^**  Every  judgment  of  any  District  Conrt, 
except  as  herein  provided,  shall  be  final  and  conclusive  between  the  par- 
ties ;  but  the  Judge  shall  have  power  to  nonsuit  the  plaintiff  in  every  case 
in  which  satis&ctory  proof  shall  not  be  given,  entitling  him  to  the  judg- 
ment of  the  Court ;  and  shall  also,  in  every  case  whatever,  have  the  power, 
if  he  shall  think  fit,  to  order  a  new  trial  to  be  had  upon  such  terms  as  he 
Bhall  think  reasonable,  and,  in  the  meantime,  to  stay  the  proceedings/' 

(h)  24  L.  J.,  Q,  B.,  141.  (c)  22  L.  J.,  Q.  B.,  281. 

(d)  17  C.  B.  130. 


▼. 

Weatek. 
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1862.  been  in  operation  for  fifteen  years,  of  an  appeal  against 
MuBRAT  the  granting  or  refosal  of  a  new  trial,  and  in  Carr  t. 
Stringer  (a),  the  Court  of  Queen's  Bench  decided  that, 
there  was  no  appeal  from  the  decision  of  the  Judge  of  a 
County  Court,  upon  an  interlocutory  proceeding,  such  as 
the  taxation  of  costs,  although  it  inyoWed  the  constmc- 
tion  of  a  section  of  the  Act  This  application,  therefore, 
must  be  refused  upon  the  ground  that  there  is  no  appeal 
from  an  order  of  a  District  Court  Judge  granting  a  new 
trial. 

Bule  refused. 


June  2.  Ex  parte  Groveb  (6). 

<>!i"^^«;f.'^'^  rpHIS  was  a  rule  for  a  Prohibition  to  the  Judge  of  the 

a  Prohibition       I        ,%.       -       ^  *  -nr        ■■■•  •  i      j  •      *      i 

to  a  District  -^     District  Court  of  West  Maitland  to  restram  further 

Mwl^^on^e  P'^^^^gs  i»  the  plaint  of  JVhite  and  others  v.  Grover. 

affldayitofthe  It  appeared  by  the  affidayit  of  the  attorney  of  the 

appife^nt  that  d^fe^^dant  that  in  the  summons  and  plaint  the  defendant 

the  defendant  was  described  as  residing  at  the  Namoi  Biver,  and  the 

cribed  both^  causc  of  actlon  was  for  the  board  and  education  of  the 

tbeBummons  defendant's  daughter  at  Maitland.     The  afiSdayit  pro- 

and  the  plaint,  •.   ^        ^  -»-» 

as  lesiduig  at   ceeded  as  follows  : — 

V^^t^'**  ^^  "  When  the  case  was  called  on  to  be  heard,  I  objected 
that  when  the  &s  I  stated  to  his  honor  the  Judge  as  amicus  curim  that 
^ikd^**th  *^®  Court  had  no  jurisdiction,  and  that  the  record  clearly 
attorney/as  disclosod  that  his  honor  had  no  jurisdiction.  I  objected 
objected^?'  merely  as  amicus  curim,  that  I  might  not  prejudice  the 
the  Judge  had  defendant's  ri^ht  to  apply  for  this  writ:  and  when  his 

nojuifidic- 
tion,  bnt  the 

obiection  being  overrnled,  he  gave  notice  of  appeal, — that  the  case  was  then  heard,  he 

taking  no  farther  part  in  it,  and  a  verdict  was  found  for  the  plaintiffs.    The  affidavit 

negatived  any  evidence  of  a  written  undertaking  to  pay  within  the  district,  and  stated 

that  the  Judge  at  the  trial  asked  one  of  the  plaintiffs  where  the  defendant  resided,  and 

was  informed  '*at  the  Namoi  River"  (out  of  the  district);  and  further,  '*that  the  defendant 

▼erbaUy  agreed  for  the  schooling  of  his  daughter  at  Maitland.*'  The  affidavit  stated  that 

the  defendEmt  had  never  resided  within  the  district.    Eddy  per  Stephen,  (X  J.    That  the 

•  want  of  jurisdiction  was  prima  faciey  established  by  the  plaint  and  sununons.  Per  Wise,  J. 

I  That  the  objection  to  the  hearing  the  case  was  properly  overruled,  but  that  it  was  shown 

i  by  the  evidence  afterwards  received  that  the  Court  had  no  juriadiction,  and  a  prohibition 

was  granted. 


(a)  1  E.  B.  &  B.  123,  (6)  Before  SUphen,  C.  J.,  and  Wise^  J. 
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Honor  decided  that  He  would  bear  the  case^  I  gave  him  1862. 
notice  I  would  make  this  application."  The  affidavit  Ex  parte 
also  stated  that  no  evidence  was  offered  that  the  de-  Gbover. 
fendant,  or  any  one  authorized  so  to  do  on  his  behalf, 
had  given  an  engagement  or  promise  in  writing  to  pay 
the  sum  claimed  at  any  place  within  the  jurisdiction  of 
the  Court,  nor  was  there  any  consent  by  the  parties  to 
give  that  Court  jurisdiction.  The  affidavit  steted  that 
"  his  Honor,  at  the  said  trial,  asked  Mrs.  White,  one  of 
the  plaintiffs,  where  the  defendant  resided,  and  she  in- 
formed him  that  the  defendant  resided  at  the  Namoi 
Biver ;  and  in  answer  to  a  further  question  of  his  Honor, 
that  the  defendant  verbally  agreed  with  her  for  the 
schooling  of  his  daughter  at  Maitland,  and  paid  her 
regidarly  in  Maitland  for  the  fees."  The  affidavit  also 
stated  that  the  defendant  had  never  resided  within  the 
district.  The  case  was  then  heard — the  attorney  for  the 
defendant  taking  no  further  part  in  it,  and  a  verdict  was 
found  for  the  plaintiffs  with  £17  3^.  6d.  damages. 

FaticeU  in  support  of  the  rule.  Both  the  summons 
and  plaint  show  that  the  defendant  resided  out  of 
the  jurisdiction.  [Wise,  J.  Mr.  MtUleny  who  is  the 
plaintifib'  attorney  as  amievs  ov/rissy  drew  the  learned 
Judge's  attention  to  his  want  of  jurisdiction ;  but  ought 
he  not  to  have  given  evidence  of  the  facts  showing  this  ?] 
The  learned  Judge  having  had  his  attention  drawn  to 
the  fact  that  it  was  a  matter  not  cognizable  by  his 
Court,  was  bound  to  hold  his  hand;  Tinnmoood  v. 
PcUtison  (a).  It  appears  on  the  affidavits  that,  as  a 
matter  of  fact,  the  defendant  did  not  reside  within  the 
district.  [Wise,  J.  Such  evidence  was  not  given  at 
the  trial;  reliance  seems  to  have  been  placed  on  the 
residence  being  mentioned  in  the  summons.]  The  plain- 
tiffs were  bound  to  prove  their  case ;  and,  therefore,  that 
they  were  within  the  statutory  exception,  and  they  had  to 
get  rid  of  the  inference  arising  from  the  fact  that  the 
defendant  resided  at  the  Namoi  Biver.     [  Wise,  J.    Is  it 

(a)  8  C.  B.,  243. 
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18G2.  necessary  for  the  plaintiffs  to  give  afBrmative  proof  of  the 
Ex  parte  defendant's  residence?  see  Kimpton  v.  WUley  (a).]  In 
GBOT.R.  Wadswarih  v.  The  Queen  of  Spain  (i),  Erie,  J.,  says, 
'^Suppose  a  plaint  for  tolls  in  a  County  Court,  and  no 
objection  taken  there  to  the  jurisdiction,  still  the  de< 
fendant  may  come  here  for  a  Prohibition.  The  admission 
of  the  party  cannot  give  jurisdiction."  The  defendant's 
non-appearance  cannot  be  considered  as  giving  juris- 
diction ;  for  he  was  entitled  to  treat  the  entire  proceedings 
as  a  nullity,  as  the  case  was  out  of  the  local  jurisdiction 
of  the  Court.  [TFtse,  J.  B.  is  summoned  by  A.  in  the 
Sydney  District  Court;  the  case  is  called  on,  B.  does 
not  appear;  A.  proves  that  he  lives  at  Sydney,  and  that 

B.  made  a  verbal  agreement  there  with  him  which  he 
has  fulfilled — ^would  not  that  be  some  evidence  that  B. 
resided  there  also?  If  in  such  a  case  A.  obtained  a 
verdict,  could  B.  afterwards  obtain  a  Prohibition  by 
showing  conclusively  that  he  had  neyer  resided  in 
Sydney?]  It  is  submitted  both  on  principle  and  by 
authority  that  he  could.  How  can  the  circumstance  that 
he  did  not  appear  give  jurisdiction  ?  {^Wise^  J.  It  ap- 
pears to  me  that  the  fiacts  upon  which  the  jurisdiction 
depends,  should  not  be  left  in  uncertainty.     Stephen, 

C.  J.  The  words  of  the  Act  are  ''shall  by  removal 
become  resident,**  and  seem  to  imply  that  there  must 
have  been  a  residence  in  the  district  firom  whence  there 
has  been  a  removal.]  It  has  been  held  that  merely  con- 
tracting a  debt  is  no  evidence  of  a  residing  in  a  district ; 
Macdougall  v.  Faierson  {e).  If  execution  had  issued, 
and  trespass  had  been  brought  against  the  officer,  he 
would,  in  order  to  prove  his  justification,  have  been 
bound  to  show  that  the  Court  had  jurisdiction. 

Simpson  showed  cause.  The  onus  of  showing  a  want 
of  jurisdiction  lay  on  the  defendant,  Kimpton  v.  WtUey 
(d).     By  sects.  5  and  6  of  the  District  Court  Act,  the 

(a)  1  L.  M.  ft  P.,  280. 

(6)  17  Q.  B^  189:  20  L.  J.  Q  R,  493,  OTomiling  2n  re  Jones  v. 
Jdfliet,  19  L.  J.  Q.  B^  257. 

(c)  11  a  B.,  769.  (d)  1  L.  M.  ft  P.,  280. 
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Conrt  has  jurisdiction  in  three  events,  and  the  defendant  1862. 
is  therefore  bound  to  show  that  he  does  not  come  within  es  parto 
either  of  these  three  classes.  Mr.  Mullen's  aflBdavit  is  Gbovbr. 
not  satisfactory ;  for  there  may  have  been  other  evidence 
before  the  District  Court  Judge  that  the  defendant  did 
reside  within  this  district,  and  there  is  no  allegation  in  the 
affidavit  denying  that  evidence  to  that  effect  was  pro- 
duced. In  Turner  v.  Nicholson  (a),  it  was  held  that 
this  Court  would  not,  in  applications  of  this  kind,  allow 
the  evidence  before  the  Judge  of  the  Court  below  to  be 
supplemented,  but  would  only  review  his  decision  on  the 
materials  brought  before  him.  [Stephen,  C.  J.  Can 
the  learned  Judge  give  himself  jurisdiction  by  deciding 
wrongly  on  this  question?  In  that  case  the  defendant 
appeared.]  By  lying  by  the  defendant  is  in  a  worse 
position.  In  Hart  v.  Ma/rsh  (6),  Lord  Denman,  C.  J., 
says, — '^  To  set  aside  proceedings  after  sentence,  it  should 
be  shown  that  the  Court  has  clearly  exercised  a  jurisdic- 
tion which  it  does  not  possess.''  In  the  present  case  the 
matter  still  rests  in  uncertainty ;  whereas  the  defendant 
ought  to  have  appeared  at  the  trial  and  taken  the 
objection. 

(a)  Turner  y.  NiohoUon.  This  was  a  case  of  prohibition  to  tho  Dis-  Jnne28, 1861. 
trict  Ckmri  of  Maitland  in  an  action  for  causing  injury  to  tho  plaintiff's 
house  by  digging  a  drain.  The  defendant  had  been  living  for  eighteen 
months  in  Sydney,  and  objected  thereforo  to  be  sued  in  Maitland ;  but 
it  appeared  that  tho  defendant's  business  was  carried  on  in  Maitland, 
be  had  property  there,  and  he  frequently  went  there.  Upon  objection 
taken,  the  learned  District  Court  Judge  decided  that  the  defendant 
resided  at  Maitland. 

Stephen,  C.  J.,  in  delivering  judgment  laid  down  the  following 
rales.  First,  a  prohibition  will  lie  in  every  case  whether  before  or 
after  judgment,  or  even  after  execution.  But,  secondly,  where  the  objection 
to  the  jurisdiction  is  not  as  to  the  subject  matter,  but  only  to  the 
exercise  of  that  jurisdiction  over  the  defendant,  (e.g.,  by  reason  of 
his  residence  beyond  the  district)  such  objection  will  be  waived  by  sub- 
mitting to  the  jurisdiction  or  from  circumstances  of  delay.  Thirdly, 
if  the  defendant,  instead  of  insisting  on  his  objection  by  prohibition 
only,  takes  the  objection  before  the  District  Court,  and  gives  evidence 
to  sustain  it,  which  evidence  either  falls  or  is  countervailed  by  superior 
opposmg  evidence,  and  the  Judge  accordingly  decides  against  tho 
objection  as  unfounded,  that  decision  cannot  be  reviewed  on  fresh 
evidence  before  the  Supreme  Court.  Fourthly,  the  decision,  however, 
if  wrong  on  that  evidence,  will  on  prohibition  be  of  no  avail,  and  tho 
writ  will  go  on  the  evidence  before  the  Court  below;  in  the  present 
case  we  cannot  see  that  the  Judge  was  in  fact  wrong,  and  therefore  the 
rule  for  tho  prohibition  must  be  discharged  with  ooets. 

(&)  5  A.  ft  E.,  592. 
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1862. 


£x  parte 
Gboveb. 


Faucett  in  reply.  The  defendant  did  not  appear,  and 
therefore  cannot  know  what  occurred  before  the  Judge. 
In  Turner  v.  Nicholson,  the  defendant  appeared  and  took 
the  objections ;  and  this  Court  held  that  the  Judge  was 
right  in  overruling  those  objections. 


July  81.  Separate  judgments  were  now  delivered  in  this  case  as 

follows : — 

Stephen,  C.  J,  The  motion  here  is  for  a  Prohibition, 
to  restrain  executilon  on  a  judgment  in  the  Hunter  Biver 
District  Court,  on  the  ground  that  the  said  Court  had 
no  jurisdiction,  by  reason  of  the  defendant's  residence 
being  beyond  the  limits  of  the  district  for  which  that 
Court  is  appointed  to  beholden — and  of  his  never  having 
in  fact  resided  in  such  district,  nor  ever  having  given  a 
written  undertaking  to  pay  the  debt  sued  for,  at  any 
place  within  it. 

According  to  the  affidavit  of  his  attorney,  none  being 
made  by  himself  or  by  the  plaintiffs  in  the  suit,  the  de- 
fendant has  not  resided  within  the  Hunter  River  district 
during  the  last  ten  years;  and,  both  in  the  summons 
and  the  plaint,  he  is  described  as  residing  at  a  place  out 
of  that  district.  The  attorney  states  that  no  evidence 
was  offered  at  the  trial  of  any  written  undertaking ;  and 
that,  in  fact,  he  heard  one  of  the  plaintiffs  then  admit 
that  the  debt,  which  was  for  a  cause  of  action  arising 
within  the  district,  was  contracted  verbally.  He  adds, 
that,  when  the  cause  was  called  on,  he  (the  deponent) 
objected  '^as  amicus  curias"  that  the  Judge  had  no 
jurisdiction,  referring  for  proof  to  the  record ;  but  that 
his  Honor  proceeded  to  hear  the  case  notwithstanding. 
The  reason  assigned  in  the  affidavit  for  taking  the  objec- 
tion in  that  form,  is — ^that  the  deponent  desired  to  avoid 
prejudicing  his  client's  right  to  apply  for  a  Prohibition. 
He  offered  no  evidence  for  the  defendant,  and  took  no 
further  part  in  the  case ;  except  that  he  gave  notice  in 
open  Court,  of  his  intention  eventually  to  make  such  an 
application.  The  defendant  himself  was  not  present,  nor 
indeed  within  the  district  at  that  time. 
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Oroter. 


It  thus  appears,  that  at  the  trial  there  waa  no  fact        i^^ 
suggested,  except  that  of  the  defendant's  residence  being      es  parte 
beyond  the  limits  of  the  district,  to  show  that  the  Court 
had  not  jurisdiction.    Section  5  of  the  statute  confers 
jurisdiction  where  the  defendant  is  resident  (that  is,  at 
the  commencement  of  the  suit),  within  the  district  for 
which  the  Court  is  established.    And  the  words  of  the 
enactment  being  that  the  several  Courts  '*  shall  have 
jurisdiction  "  in  such  cases,  I  take  the  meaning  to  be 
that  it  shall  exist  in  those  cases,  and  no  other.    So  that, 
had  this  been  all,  the  defendant  here  clearly  could  not 
have  been  sued  in  the  Hunter  River  Court.    But  by 
sect  6,  if  the  party  sued  has  given  a  written  engagement 
to  pay  at  a  particular  place  in  any  district,  he  may 
(wheresoever  resident)  be  summoned  to  the  Court  of 
that  district ; — or,  if  he  has  in  one  place  (that  is,  while 
residing  in  such  place),  contracted  the  debt  sued  for, 
and  then  "by  removal*'  become  resident  elsewhere,  he 
may  be  summoned  to  the  Court  of  that  district,  to  the 
jurisdiction  of  which  he  was  first  amenable.     Conse- 
quently, if  the  defendant  in  this  case  had  ever  given  such 
an  engagement,  making  some  place  within  the  Hunter 
Biver  District  the  place  of  payment,  or  had  resided  in 
that  district  when  he  contracted  the  debt,  removing 
afterwards  to  the  district  in  which  he  now  resides,  the 
(^urt  would  have  had  jurisdiction  in  the  action,  notwith- 
standing the  prima  facie  objection  arising  from  the  fact 
of  this  latter  residence. 

As  already  observed,  however,  there  was  no  evidence 
before  the  Judge,  showing  absolutely  either  that  there  was 
or  was  not  such  an  engagement  or  such  a  change  of  resi- 
dence. The  debt  arose  in  the  Hunter  Biver  District. 
The  defendant,  therefore,  might  then  have  resided  there. 
Or,  although  then  residing  in  another  district,  and  con- 
tracting the  debt  orally,  might  have  given  a  written 
promise  to  pay  it  within  the  Hunter  Biver  District. 

Taking  the  case  as  it  now  stands,  upon  the  affidavit 
filed  on  behalf  of  the  defendant,  unopposed  by  any 
statement  in  reply,  both  these  points  appear  sufficiently 
established  in  the  negative.    It  is  insisted,  however,  that 
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1862.  the  defendant  was  bound  to  have  shown  both  at  the  trial ; 
Ex  parte  —01,  at  all  events,  that  he  ought  to  have  objected  to  the 
Groyeb.  absence  of  jurisdiction  generally ;  that  is,  not  only  that 
there  was  no  jurisdiction  under  the  fifth,  but  that  it 
failed  under  the  sixth  section  also.  And  it  was  contended, 
that  the  burthen  of  proof  then  lay  on  the  defendant,  to 
establish  that  no  written  promise  was  ever  so  given,  and 
that  no  residence  within  the  district  ever  so  existed,  as 
aforesaid,  in  order  to  exclude  the  supposition  of  a  juris- 
diction, under  the  last-mentioned  section. 

I  am  of  opinion  that  the  defendant  was  not  bound  to 
give  or  tender  any  such  evidence,  or  to  object  to  the 
jurisdiction  in  the  mode  suggested.  His  attorney,  either- 
on  the  defendant's  behalf  or  as  a  stranger,  distinctly 
apprised  the  Court  of  his  non-residence  within  the  district, 
and  that  the  fact  appeared  on  the  face  of  the  plaintiffs' 
own  plaint  and  summons.  The  want  of  jurisdiction, 
therefore,  was  'prima  facie  established;  and  it  then 
became  necessary  for  them  to  state  and  prove  a  case  in 
reply.  In  Kimpton  v.  WiUey  (a),  relied  on  for  the 
plaintiffs,  the  exact  converse  existed.  The  objection 
there  was,  as  to  the  amount  of  the  debt  really  due ;  the 
sum  actually  sued  for  being  within  the  jurisdiction.  It 
had  been  reduced  however  to  that  limit,  by  crediting 
the  defendant  with  a  set-off.  The  latter  thereupon  pre- 
maturely insisted  that  the  Court  could  not  entertain  the 
case;  alleging  that  such  set-off  had  not  been  claimed, 
and  so  that  the  original  debt  remained.  A  Prohibition 
was  refused,  after  verdict  for  the  plaintiff,  on  the  ground 
that  it  lay  on  the  defendant  to  show,  affirmatively,  the 
fact  of  such  non-claim — which  he  had  failed  to  do  ;  and 
that,  as  to  his  objection  at  the  trial,  he  should  have 
waited  until  the  matter  of  the  set-off  had  been  gone  into, 
and  a  debt  shown  above  the  limit  of  the  jurisdiction,  not 
reduced  by  any  agreed  counterclaim,  to  a  balcmce  within 
that  limit. 

The  difference  between  the  present  case,  therefore,  and 
Kimpton  v.  WiUey^  is  a  most  marked  one.     In  the  latter 

(a)  1  L.  M.  &  P.,  281. 
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the  jurisdiction  prima  fade  existed;  and  the  de-  ^^^^' 
fendant  was  bound  consequently,  to  establish  his  ob-  Ezparto 
jection  to  it,  by  facts  not  then  ascertained.  Bat  here  the 
Coart  had  no  jnrisdiction,  apparently,  on  the  plaintiffs' 
o^m  evidence,  by  reason  of  the  defendant's  admitted 
foreign  residence ;  and  the  facts  required  to  be  proved, 
therefore,  were  necessary  in  order  to  confer,  or  show  the 
existence  of  jurisdiction. 

The  case  cited  is  no  authority  for  the  position,  as  it 
seems  to  me,  that  a  defendant  is  bound  to  except  to  the 
jurisdiction  in  the  Court  itself.  But,  if  he  does  there 
take  the  objection,  and  enter  into  evidence  upon  it,  we 
have  held  in  the  case  of  Turner  v.  Nicholson  (a),  that 
the  defendant  will  be  restricted  in  this  Court  to  the  evi- 
dence then  adduced.  Here,  however,  the  objection  was 
made  at  the  trial ;  and,  in  my  opinion,  for  the  reasons 
already  given,  no  evidence  on  the  part  of  the  defendant 
was  necessary  to  support  it — while,  on  the  contrary,  the 
burthen  of  avoiding  it  lay  on  the  plaintiffs,  and  in  this 
task  they  failed.  I  am,  therefore,  of  opinion  that  the 
writ  applied  for  must  be  issued. 

Wise,  J.  After  much  doubt  I  have  come  to  the  same 
conclusion  as  the  Chief  Justice,  but  not  altogether  for 
the  same  reasons.  I  consider  that  it  is  established  by 
many  cases,  of  which  Kimpton  v.  WUley  is  one,  that  as 
there  is  a  presumption  in  favour  of  an  inferior  Court 
having  acted  witliin  its  jurisdiction,  the  applicant  for  a 
Prohibition  must  show  clearly  that  the  jurisdiction  has 
been  exceeded,  especially  where  the  subject  matter  is 
within  the  jurisdiction.  In  this  case  the  District  Court 
had  jurisdiction  over  the  subject  matter,  provided  the 
defendant  either  resided  within  the  district  or  had  given 
a  written  undertaking  to  pay  within  the  district,  or  had 
after  having  within  the  district  contracted  the  liability 
•*  by  removal  become  resident  within  the  jurisdiction  "  of 
that  Court.  The  objection  of  the  attorney,  therefore, 
that  there  was  no  jurisdiction  because  the  defendant  was 

(a)  Supra,  p.  171  n. 
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described  as  of  the  Namoi  Biyer,  was^  in  my  opinion, 
premature  and  properly  overruled  by  the  learned  Judge, 
because  until  the  evidence  was  heard,  it  was  impossible 
to  say  that  the  defendant  might  not  be  liable,  notwith- 
standing his  non-residence  within  the  district  at  the  time 
the  plaint  issued. 

I  had  considerable  doubt  whether  the  affidavit  in 
support  of  this  motion  sufficiently  showed  that  evidence 
was  not  given  at  the  trial,  of  the  defendant  having  re- 
moved out  of  the  district  after  the  liability  had  been 
incurred.  Looking,  however,  at  the  nature  of  the  claim 
—which  was,  removing  his  daughter  from  school  withont 
notice — and  the  description  of  the  defendant's  residence 
in  the  plaint,  I  am  now  satisfied  that  the  more  natnral 
and  reasonable  construction  of  the  last  paragraph  of  the 
affidavit  is,  that  the  evidence  showed  that  the  defendant 
had  always  resided  out  of  the  jurisdiction,  and  that,  con- 
sequently, upon  this  proof  the  District  Court  Judge 
ought  to  have  nonsuited  the  plaintiffs.  I  think,  however, 
it  would  have  been  better  if  the  attorney  had  drawn  the 
learned  Judge's  attention  to  the  result  of  the  evidence, 
instead  of  contenting  himself  with  a  notice  of  appeal  after 
his  premature  objection  had  been  overruled,  for  it  is 
evident  that  he  had  been  instructed  on  behalf  of  the 
defendant  from  the  commencement. 

I  wish  also  to  add  that  it  is  by  no  means  clear  what  is 
sufficient  to  make  a  person  liable  who  is  non-resident. 
The  word  "  residence  "  is  a  term  capable  of  being  applied 
to  various  combinations  of  facts,  and  I  think  it  is  by  no 
means  impossible  that  many  cases  may  arise  in  which  a 
person  may  be  sued  in  the  district  where  the  liability  was 
contracted,  notwithstanding  he  may  ordinarily  reside  out 
of  the  district.  I  am  not  prepared  to  say,  for  instance, 
what  the  result  would  be  if  a  person  ordinarily  residing 
in  the  country  remained  in  Sydney  for  several  months, 
and  was  sued  in  the  Sydney  District  Court  in  respect  of 
liabilities  contracted  there,  notwithstanding  he  might  not 
have  given  up  his  country  residence.  I  think  it  would 
be  desirable,  in  any  similar  application,  that  the  affidavits 
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should  state  the  facts,  rather  than  merely  use  the  word        1862. 

**  resident/'  Ex  parte 

Prohibition  granted.  Groveb. 


Ex  parte  Boubke  for  a  Prohibition.  Joly  4, 1862. 

ABULE  nisi  had   been  obtained  calling  on  certain  A.,  the  servant 
Justices  to  show  cause  why  a  prohibition  should  been  dit^^^^ 
not  issue  to  restrain  them  from  further  proceeding  upon  patched  with 
a  certain  summary  conviction  under  the  Sale  of  Liquors  TpSitstoCat 
Licensing  Act,  25  Vic,  No.  14,  on  the  following  grounds,  *^e  Lachlan, 
(inter  alia)  that  the  said  Justices  proceeded  without  any  commission, 
complaint  having  been  made — that  the  conviction  stated  *".^  *^??.TH^ 

*  ,  ,  .     .  IT..  Wine  which  1$. 

two  offences — that  the  conviction  was   bad   lor  excess,  hadunder- 
and  because  it  ordered  a  forfeiture  of  goods  not  liable  to  J^D  tot^e'^ 
forfeiture — that  the  penalty  had  been  misappropriated,  same  place, 
and  that  the  conviction  was  against  evidence.  Sbe^spirite  on 

The   conviction  (after  the  usual  averments)   was  as  ^chian*ffeW 

follows,  "  for  that  he  the  said  J.  B.  did  on,  &c.,  at  &c.,  (MUford,  J , 

unlawfully  carry  about  and  expose  for  sale  on  a  dray  at  tha^Ai^^wM^ 

South  Wagga  Wagga,  a  certain  quantity  of  spirituous  gniilty  of 

liquors  and  wines,  to  wit,  &c.,  he  the  said  J.  B.  then  and  ^^tfor 

there  not  holding  a  license  to  sell  the  same,  and  we  w^d  exposing 

adjudge  the  said  J.  B.  for  his  said  offence,  to  forfeit  uqaors  under 

and   pay  the  sum  of    £10    sterling,  to  be  paid    and  V!^^'^^^^  ^*. 

applied  according  to  law,  and  in  default  of  payment  of  that  the  goods 

the  said  sum  of  £10  within  seven  days,  the  same  to  be  ^longing  to 

levied  by  distress,  and  in  case  no  sufficient  distress  be  to  forfeiture 

found,  we  then  adjudge  the  said  J.  B.  to  be  imprisoned  J^ectiwi^that 

in  Wagga  Wagga  gaol  for  the  period  of  one  month  from  the  goods  he- 

the  date  hereof.     We  also  adjudge  all  the  liquors,  the  ^^^^J^J^' 

dray  carrying  the  liquors,  the  two  horses  and  harness  liable;  and 

used  for  drawing  and  carrying  the  same  be  forfeited  and  j^rigdiction 

to  be  sold,  &c."    It  appeared  from  the  depositions  that  under  that 

a   Mr.  Wallaee  of  Beechworth,  Victoria,  had  sent  the  J^gt'bea^'^ 

seizure. 
By  the 
conviction,  the  goods  of  B.  and  B.  were  forfeited ;  the  conviction  was  amended  by  striking 
ont  the  forfeiture  of  the  goods  of  D.,  of  which  restitution  was  ordered. 

The  conviction  included  the  forfeiture  of  the  harness.  Held  {Wise^  J.,  dissentiente)  that 
that  was  not  authorized  by  iject.  68,  and  the  conviction  was  accordingly  amende^. 
M 
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1862.  defendant  in  charge  of  a  dray,  loaded  with  spirits  and 
Ex  parte  wines,  which  were  consigned  to  a  Mr.  ShaekeU  at  the 
BouBKn,  Lachlan,  to  sell  on  commission  for  Mr.  WdUaeey  and  on 
the  same  dray  were  some  goods  which  Mr.  Wdllaoe  had 
undertaken  to  carry  for  and  deliver  tcf  a  Mr.  lekerson  at 
the  Lachlan.  When  the  defendant  arrived  at  Wagga 
Wagga,  he  sold  a  case  of  gin  and  a  case  of  bitters,  being 
part  of  the  goods  on  the  dray;  and  being  prosecuted 
under  the  Sale  of  Liquors  Licensing  Act,  was  convicted 
as  before  stated.  The  information  did  not  show  that 
any  complaint  in  writing  had  been  made,  but  recited 
that  the  defendant  had  been  charged. 

The  Attamey-Oeneral  appeared  in  support  of  the  con- 
viction. By  sect.  63  (a)  of  the  Sale  of  Liquors  Licensing 
Act  of  1862,  every  Justice  may  convict  any  such  offender 
^'on  complaint  made  by  any  person  without  formal 
information,'*  and  Beg.  v.  Millard  (b)  is  an  authority 
that  the  rule  of  law  is,  that  unless  a  statute  expressly 
requires  it,  the  information  need  not  be  on  oath,  or  even 
in  writing ;  and  that  if  the  party  charged  appear,  the 
justice  has  jurisdiction  to  hear  and  determine  the  case. 
The  second  objection  taken  is,  that  while  the  applicant 
was  charged  with  one  offence  he  was  convicted  of  another ; 
he  was  charged  with  unlawfully  carrying  about  liquors, 

(a)  This  section  is  as  follows: — Any  Jnstioe,  constable,  or  other 
peace  oflloer,  may  seize  and  take  away,  and  may  convey  to  the 
nearest  police  office  all  liquor  which  they  may  reasonably  suspect 
to  be  carried  about  for,  or  exposed  to,  sale,  in  any  street,  road,  foot- 
path, booth,  tent,  store,  shed,  boat,  or  vessel,  or  in  any  other  place 
whatsoever,  by  any  person  not  holding  a  license  to  seU  the  same 
therein  respectively,  and  also  every  vessel  containing  or  used  for 
drinking  or  measuring  the  same,  and  every  cart,  dray,  or  other  oar> 
riage,  and  every  horse  or  other  animal  carrying  or  drawing  the  same, 
and  seize  every  boat  or  vessel  conveying  the  same.  And  any  Justice 
may,  either  on  view  or  on  confession  of  the  offender,  or  on  complaint 
made  by  any  person  without  formal  information,  and  upon  proof  on 
oath,  convict  any  such  offender  of  carrying  about  for,  or  exposing  to 
sale  such  liquors  without  a  license:  And  every  person  so  convioted 
shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds.  And  the 
convicting  Justice  may  adjudge  any  such  liquors,  vessel,  cart,  dray, 
or  other  carriage,  horse,  or  other  animal,  boat,  or  vessel  to  be  for- 
feited, and  may  order  the  same  to  be  sold,  and  the  proceeds  thereof 
shall  be  applied  in  the  same  manner  as  under  the  next  preceding 
section.  Provided,  that  whenever  any  such  liquors  shall  be  carried 
from  one  place  to  another,  the  burden  of  proving  that  the  same  were 
not  so  carried  for  sale  shall  rest  upon  the  person  so  carrying  them, 

(6)  Dears.  0.  C,  116 ;  22  L.  J.  »f.  C,  108. 
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and  he  was  csonvicted  of  unlawfully  carrying  about  and  1862. 
exposing  for  sale  on  a  dray  liquors.  It  was  all  one  Ex  parte 
transaction,  and  the  applicant  was  clearly  guilty  of  both  Bourke. 
carrying  about  and  exposing  for  sale,  and  it  is  treated  as 
one  offence  by  the  statute.  Further,  the  horses  are  for- 
feited under  sect.  63,  which  empowers  the  Justice  to 
adjudge  "such  liquors,  vessels,  cart,  dray,  or  other 
carriage,  horse,  or  other  animal,  boat,  or  vessel,  to  be 
forfeited ;  '*  and  the  harness  employed  on  the  horse  must 
be  impliedly  included,  as  if  an  Act  authorized  the  for- 
feiture of  a  boat,  its  tackle  would  be  included  as  part  of 
the  boat.  Further,  the  evidence  shows  that  the  de- 
fendant offered  some  of  these  goods  for  sale ;  and  if  it 
was  a  consignment  to  Mr.  Shackell  at  the  Lachlan,  the 
defendant  has  not  only  violated  the  statute  but  also 
robbed  his  master.  With  regard  to  the  distribution  of 
the  fines  the  following  statutes  were  referred  to — 16  Vic, 
No.  1,  s.  15;  17  Vic,  No.  39,  s.  16;  25  Vic,  No.  14, 
8.62. 

Martin,  Q.  C,  in  support  of  the  rule.  There  is  no 
complaint  or  information  without  which  the  justices  have 
no  jurisdiction ;  Foley  on  GonvictionSf  54.  The  recital 
of  it  in  the  summons  is  not  sufficient ;  and  there  are  no 
materials  by  which  the  Court  can  cure  this  defect, 
because  the  fact  is  not  shown.  By  sect.  63  of  the  Pub- 
licans' Act,  a  moiety  of  the  penalty  is  to  go  "to  the 
informer/'  which  would  show  that  there  must  be  an 
informer.  If  the  party  appears,  the  necessity  of  the 
summons  is  waived ;  but  there  is  nothing  in  these  depo- 
sitions to  show  that  there  was  any  information  before  the 
justice.  Further,  the  conviction  is  double.  It  inflicts 
a  fine  and  also  directs  a  forfeiture  of  the  goods,  and  is 
therefore  bad.  A  person  may  be  liable  to  the  fine  for 
selling ;  but  there  may  be  no  right  to  forfeit  the  goods 
which  might  only  be  in  his  care  as  carrier  or  agent  for 
the  consignee,  and,  therefore,  the  two  matters  cannot  be 
contained  in  one  conviction.  It  would  be  monstrous  to 
suppose  that  the  act  authorized  the  forfeiture  of  property 
belonging  to  an  innocent  person,  because  the  bailee  of 
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them  committed  a  breach  of  trust,  even  although  he 
also  violated  the  Act.  [Wise,  J.  In  revenue  cases,  the 
owners  and  masters  of  ships  are  liable  for  the  acts  of  the 
<?rew;  Attorney-General  v.  Robaon  (a),  cited  in  Paleyy 
531.]  The  language  of  the  Customs  Act  is  more 
sweeping,  and  the  masters  of  ships  are  able  to  take  pre- 
cautions to  prevent  smuggling;  but  the  carrier  is  not 
the  servant  of  the  consignor,  and  the  latter  has  no  con- 
trol over  hira.  There  was  not  suflScient  evidence  to 
show  that  cdl  these  things  had  been  carried  about  for 
sale.  It  appears  that  a  small  portion  was  sold ;  but  that 
is  no  evidence  that  the  whole  was  being  carried  about 
for  sale.  By  sect.  63  nothing  can  be  forfeited  which 
has  not  been  carried  about  for  sale;  and  the  conviction 
is  bad,  if  any  of  the  goods  forfeited  were  not  carried 
about  for  sale.  [  Wise,  J.  The  defendant  was  WaUace's 
servant,  but  Ickersons  carrier.]  It  is  clear  that  the 
defendant  was  not  carrying  about  IckersorCs  goods  for 
sale.  Lastly,  there  is  no  power  given  to  forfeit  harness ; 
and  the  harness  is  not  part  of  the  horse. 

Stephen,  C.  J.  The  63rd  section  empowers  any 
constable  to  seize  and  take  to  the  nearest  police 
office  all  liquor  that  he  reasonably  smpeets  of  being 
carried  about  for,  or  exposed  to,  sale  in  any  place  by  any 
unlicensed  person.  This  seizure  is  the  first  step,  and 
is  necessary  to  give  jurisdiction  under  this  section. 
Secondly,  he  may  also  seize  not  only  the  liquors  but 
every  vessel  containing  the  same,  and  also  every  horse 
and  cart  and  boat  or  vessel  carrying  the  same.  And 
thirdly,  such  seizure  having  been  made,  any  justice  may 
on  view, — or  on  confession, — or  "  on  complaint  made  by 
any  person  without  formal  information  and  proof  on 
oath,"  convict  the  offender.  There  must  be  seizure,  then 
complaint,  then  proof  on  oath ;  and  then  there  may  be 
a  conviction.  The  section  further  enables  the  convictins: 
justice  to  adjudge  the  forfeiture  of  the  liquor,  vessel, 
cart,  dray,  or  other  carriage,  the  horse,  or  other  animal , 
and  the  boat  or  vessel,  and  order  them  to  be  sold ;  and 

(a)  5  Exol?.,  790. 
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it  is  provided  that  whenever  any  such  liquors  are  carried 1862. 

from  one  place  to  another,  the  burden  of  proving  that  Ex  parte 
they  were  not  so  carried  for  sale  shall  rest  on  the  de-  Bourke.) 
fendant.  In  the  present  case  it  appeared  that  a  Mr. 
Wallcice,  of  Beechwood,  despatched  a  dray  loaded  with 
wines  and  spirits,  under  the  charge  of  the  applicant,  to 
the  Lachlan.  Some  of  these  goods  were  consigned  by 
^Ir.  Wallace  to  a  Mr.  ShaekeU,  at  the  Lachlan,  for  sale 
on  commission ;  and  some,  consisting  of  cases  of  colonial 
and  port  wine  belonged  to  a  Mr.  Ickerson^  and  were  to 
be  delivered  to  the  owner ;  of  these  latter  goods  Wallace 
appears  to  have  been  a  gratuitous  carrier,  Bourke  being 
his  servant.  The  dray  under  Bourke* a  care  proceeded  to 
Wagga  Wagga,  and  when  there,  Bourke  offered  some  of 
the  spirits  for  sale.  After  the  seizure,  when  the  dray 
was  examined,  one  case  of  gin  was  wanting ;  and  there- 
upon the  cart,  horses,  harness,  and  the  entire  cargo  of 
spirits  were  seized  and  adjudged  to  be  forfeited,  and 
Bourke  was  fined  £10.  Several  objections  have  been 
taken  to  this  conviction.  The  first  was,  that  it  was  bad 
for  duplicity  and  for  adjudicating  both  a  penalty  and  a 
forfeiture  in  the  same  conviction.  I  think  this  is  to  bo 
considered  as  one  transaction ;  the  section  autliorizes 
the  offender  to  be  convicted  "  of  carrying  about  for  or 
exposing  to  sale  such  liquors,"  and  also  the  forfeiture  of 
'^  any  such  liquors ; "  and  these  words  must  be  taken  to 
refer  to  the  liquors  mentioned  in  the  former  part  of  the 
section.  It  appears  that  there  must  be  a  seizure,  a 
re€isonable  suspicion,  a  complaint,  a  conviction,  and  a 
forfeiture  with  reference  to  one  subject  matter,  and  the 
whole  is  contemplated  as  one  transaction ;  I  think, 
therefore,  that  the  penalty  and  the  forfeiture  may  be 
contained  in  one  and  the  same  conviction.  The  second 
objection  taken  was,  that  it  did  not  appear  that  there 
had  been  any  complaint  or  information  before  the  issue 
of  the  summons,  and  that,  therefore,  the  justices  had  no 
jurisdiction.  The  magistrates  have  no  jurisdiction  under 
this  section,  in  my  opinion,  without  there  is  a  complaint ; 
but  if  a  complaint  in  fact  existed,  although  not  alleged 
on  the  face  of  the  summons,  we  should  amend  the  pro- 


182 


SUPREME  COURT  REPORTS. 


1862. 


Ex  parte 

BOURKE. 


ceedings  under  the  powers  conferred  on  us  by  the 
Justices*  Acts.  In  the  present  conviction  there  is  not, 
as  there  ought  to  have  been,  any  allegation  that  there 
had  been  an  information.  Biit  the  applicant,  when 
before  the  magistrates,  offered  evidence — and,  therefore, 
as  against  himself  admitted — that  he  was  rightly  before 
the  Court.  It  is  also  recited  in  the  summons  "  whereas 
you  have  this  day  been  charged,"  and  as  this  summons 
has  been  brought  before  us  by  the  applicant,  as 
against  him  the  recital  is  some  evidence  of  the  facts 
therein  alleged ;  as  in  an  action  against  the  sheriff  for  an 
illegal  seizure  of  goods,  the  production  by  the  plaintiff 
of  the  warrant,  which  recited  the  writ,  has  been  held 
some  evidence  of  the  writ  on  behalf  of  the  sheriff;  Bessie 
V.  Wyndham  (a).  Again,  I  find  that  the  depositions 
are  headed  "  John  BourJce  appears  on  summons  to  answer 
a  complaint  of  constable  Kyle,**  and  in  the  margin  I  find 
the  words,  "objected  by  Mr.  Willan  (who  is  the 
applicant's  attorney),  that  no  complaint  had  been  lodged 
in  writing  hy  the  prosecutor.''  There  is  enough,  there- 
fore, in  my  opinion,  on  the  face  of  these  proceedings  to 
show  that  a  complaint,  although  it  may  not  have  been  in 
writing,  had  been  lodged.  The  statute  says  that  it  need 
not  be  "  formal."  I  mav  also  add  that  Mr.  Willan  s 
deposition,  on  which  this  rule  was  obtained,  alleges  that 
"no  complaint  in  writing  was  made,"  which  would 
imply  that  a  complaint,  although  not  in  writing,  had 
been  lodged.  The  third  objection  was,  that  the  liquors 
which  had  been  forfeited  by  the  conviction  belonged  to 
the  consignor,  and  not  to  the  applicant  who  is  his  servant, 
and  that  there  was  no  evidence  that  they  had  been  carried 
about  for  sale  within  the  meaning  of  the  statute.  This 
statute  provides  that  if  liquors  are  carried  about  for  sale 
they  are  to  be  forfeited,  and  the  enactment  requires  us 
to  interpret  it  as  inflicting  this  penalty  in  all  cases  where 
they  are  so  carried  about — even  by  the  servant  of  him 
whose  property  is  thus  forfeited.  The  policy  which 
directs  the  enactment  makes  this  provision  necessary^ 


(a)  6  Q.  B.,  172. 
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although  apparently  severe.  Whether  the  liquors  are  '^^^' 
carried  about  for  sale  is  a  matter  of  inference  from  the  Ex  part© 
circumstances  of  each  case,  and  this  Court  will  not  over- 
rule the  discretion  of  the  justices  in  judging  as  to  the 
effect  of  the  evidence,  unless  their  conclusion  appear  to 
be  altogether  against  the  evidence.  A  servant  having 
spirits  belonging  to  his  master  under  his  care,  might  on 
the  way,  sell  some  of  them  in  an  emergency,  in  order  to 
obtain  necessary  funds,  or  to  avoid  an  unusual  expense, 
and  the  justices  might  think  him  justified  in  so  doing; 
yet  the  act  of  selling  is  prima  facie  evidence  of  the  intent 
with  which  the  whole  is  being  carried  about.  Thus, 
an  innocent  person  might  be  found  with  an  implement 
of  housebreaking  in  his  possession,  yet  the  possession  of 
that  kind  of  instrument  would  be  some  evidence  of  the 
intent  of  the  party  with  whom  it  was  found.  In  the 
present  case  there  was  sufficient  evidence  to  justify  the 
conclusion  the  justices  arrived  at.  It  is  not  improbable 
that  these  spirits  were  carried  about  for  sale ;  there 
might  be  collusion  between  the  owner  of  the  goods  and 
his  servant — some  secret  understanding  that  if  the  servant 
got  a  good  opportunity  of  making  a  bargain,  the  profits 
would  be  divided  between  them.  This  is  not  an  un- 
reasonable conclusion  for  the  justices  to  draw  from  the 
evidence  before  them.  It  may  be  remarked  that  the 
consignor  was  not  called  as  a  witness,  nor  was  an  ad- 
journment asked  in  order  to  obtain  his  evidence;  and 
the  statute  especially  casts  upon  the  owner  of  seized 
property  the  onus  of  proving  that  it  was  not  carried 
about  for  sale.  I  think,  therefore,  that  the  conviction 
must  be  supported  as  far  as  relates  to  the  goods  belong- 
ing to  Wallace;  but  as  regards  the  goods  belonging  to 
Ichermn,  which  were  on  the  dray  only  for  transmission, 
and  which  were  not  in  any  way  under  the  control  of  the 
appellant,  although  under  his  care,  there  is  no  evidence 
whatever  that  they  were  being  carried  about  for  sale. 
Any  dealing  with  them  by  BourJee  would  have  been 
altogether  unwarranted.  The  magistrates,  therefore, 
could  not  order  these  latter  goods  to  be  forfeited,  and 
we  must  amend  the  conviction  so  far,  under  our  statutory 
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1862.  powers,  by  striking  out  the  excess,  and  direct  that 
Ex  parte  lokersofi^s  goods,  or  their  proceeds,  if  sold,  shall  be  re- 
BouBKB.  turned  to  him.  The  fifth  objection  was  that  although 
the  statute  authorized  the  forfeiture  of  the  liquors,  the 
cart,  and  the  horses,  the  power  did  not  extend  to  the 
harness.  I  am  inclined  to  think  that  this  is  excess,  and 
that  the  harness  must  be  returned.  In  the  sale  of  a  ship 
it  would  be  doubtful  whether  the  boats  would  pass  unless 
mentioned  expressly.  The  harness  is  made  and  sold  by 
one  manufacturer,  the  cart  by  another,  neither  are  they 
sold  together;  and  the  statute  does  not  mention  the 
harness.  There  is  another  objection  which  was  not  taken 
on  argument,  and  which  we  can  amend.  There  is  no 
allegation  that  there  was  a  seizure,  and,  in  my  opinion, 
a  seizure  is  necessary  in  order  to  give  the  magistrates 
jurisdiction  under  this  section.  But  the  evidence  shows 
that  a  seizure  had  been  made,  and  therefore  the  infor- 
mation can  be  amended.  A  similar  objection  was  held 
good  in  this  Court  to  a  conviction  under  the  Gaming- 
house Act,  because  it  did  not  appear  by  the  warrant  or 
the  conviction  that  the  offender  was  a  person  found  in  a 
gaming-house,  or  brought  before  the  justices,  as  is  re- 
quired by  the  provisions  of  the  statute  before  the  magis- 
trates have  jurisdiction;  B.  v.  Buttenioorihy  February 
21,  1851  (a). 

MiLFOBD,  J.  That  a  complaint  was  made  is  shown  by 
the  evidence.  I  agree  in  all  other  respects  in  the  judg- 
ment of  the  Chief  Justice,  except  that  I  differ  as  to  this 
being  an  offence  within  the  Act.  The  owner  sends  his 
servant  with  goods  in  a  dray,  another  puts  his  goods  with 
them,  all  are  being  carried  from  A.  to  B. ;  during  the 
transit  the  servant  embezzles  some  of  the  goods ;  in  such 
a  case  I  do  not  think  that  it  can  be  said  that  the  owner 
is  carrying  about  his  goods  for  sale.  The  Act  in  my 
opinion  means  selling  goods  all  about  the  country ;  the 
word  "  about "  implying  the  absence  of  any  specific 
destination. 

(a)  WWcinwfCs  Australian  Magistrate,  p.  511 
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Wise,  J.  I  think  the  want  of  a  complaint  is  helped  1862. 
out  by  the  statements  in  the  examinations.  All  that  is  Ex  parte 
wanting  are  the  words,  **I  am  the  complainant  in  this  Boubkr 
case."  In  my  opinion  the  other  circumstances  of  the 
case  supply  this  defect.  I  also  agree  that  the  forfeiture 
of  goods  thus  seized  is  not  compulsory  but  discretionary, 
and,  therefore,  if  we  see  sufiScient  evidence  to  justify  the 
conviction,  it  ought  not  to  be  interfered  with.  The  severity 
of  the  enactment  is  not  greater  than  that  of  the  Smuggling 
Acts,  where,  in  convictions  for  smuggling,  it  has  been  held 
that  no  averment  of  knowledge  or  privity  on  the  part  of 
the  owner  of  the  ship  is  necessary.  In  Mitehell  y.  Torup 
(a),  a  ship  importing  221  pounds  of  tea  put  on  board  in 
Norway  by  mariners  on  their  own  account,  without  the 
privity  of  the  master,  mate,  or  owners,  was  forfeited  by 
the  Statute  12  Car.  2,  c.  4;  and  the  Court  in  giving 
judgment  say,  "  the  reason  of  penning  this  clause  in  these 
strong  terms  is  to  prevent  as  much  as  possible  its  being 
evaded,  for  if  the  privity  or  consent  of  the  master,  mate, 
or  owners,  had  been  made  necessary  to  the  forfeiture,  it 
would  have  opened  a  door  for  perpetual  evasion." 
Further,  the  proviso  requires  that  "  whenever  such 
liquors  shall  be  carried  from  one  place  to  another,  the 
burden  of  proving  that  the  same  were  not  so  carried  for 
sale  shall  rest  upon  the  person  carrying  them,"  and  there- 
fore as  this  was  not  proved,  the  absence  of  that  proof  is 
some  evidence  that  the  goods  were  carried  about  for 
sale.  Selling  during  carriage  of  goods  is  some  evidence 
of  the  object  with  which  they  are  being  carried. 


(a)  Parker,  *i27. 
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J«»«  24.  McLean  against  Coopeb. 

The  plaintiff    mHE  declaration  alleged  that  before  and  at  the  time 

agreed  to letto     I  «     ,i  ...  i        -      i. 

the  defendant  "^  ot  the  entering  into  the  agreement  hereinafter 
!j!!L*r!?         mentiontjd,  the  plaintiff  carried   on  the  business   of  a 

years,  at  a  ^^^  •  n 

certain  quar-  miller  at  Certain  steam  flour  mills ;  and  it  was  agreed  be- 
certairSmir  *ween  the  plaintiff  and  defendant  that,  "  in  consideration 
mills,  with  tho  of  the  plaintiff  agreeing  to  let  to  the  defendant  the  said 
g^n^'elll^''  flour  mills,  with  the  goodwill  of  the  plaintirs  said 
to  build  on  business  as  a  miller,  as  aforesaid,  and  of  the  plaintiff 
houM  for  t?e*  ©recting  at  his  own  cost  a  house  for  the  defendant  on 
defendant.  In  land  adjacent,  and  belonging  to  the  ^jand  on  which  the 
non-faifli-  said  mill  was  erected,  that  the  defendant  would  hold  the 
ment  of  the      g^jd  mill-house  and  premises  of  and  from  the  plaintiff,  for 

agreement,  the  *  •■  1 1  i 

first  breach       and  during  the  term  of  seven  years,  and  would  pay  to  the 

the^  defendant  P^^^^^^^  ^^^  ^^^  ^^st  year,  from  the  second  day  of  June, 
refused  to  hold  1861,  by  quarterly  payments  the  sum  of  £350,  and  after 
anciTremifler  *^®  expiration  of  the  said  past  year  yearly,  and  every  year 
during  the  during  the  period  of  six  years  the  sum  of  £400."  Aver- 
second  breach  ment  of  the  fulfilment  by  plaintiff  of  all  conditions  pre- 
aiieged.  that  cedent.  Breach,  that  defendant  "  has  refused  to  hold  the 
defendant  ^  Said  miU-house  and  premises  of  and  from  the  plaintiff, 
had  paid  the  for  and  during  the  said  term  of  seven  years ;  and  also  in 
quarterly  pay-  this,  that  although  he  has  paid  the  sum  of  £175,  being 
™®^*^^®  the  amount  of  two  quarterly  payments  of  the  sum  of 
the  third  £350,  to  be  paid  by  him  as  aforesaid,  yet  he  has  refused 
m^n^^W^'  to  pay  the  sum  of  £87  10s.,  being  the  third  quarterly 
due;  the  third  payment  of  the  sum  of  £350,  to  be  paid  by  the  de- 
tt'^ef^^saitf  ^  fendant  as  aforesaid,  and  due  and  owing  by  the  de- 
the  defendant  fendant  to  the  plaintiff  at  the  commencement  of  this  suit; 

fou^h  quar-  ^^^  ^^^^  ^  *^i^>  ^^^^  ^^  ^^  refused  to  pay  the  fourth 

terly  payment  quarterly  payment  for  the  first  year,  to  be  paid  as  afore- 

JSymentsdue  said,  and  also  refused  to  pay  yearly  and  every  year 

for  the  rest  of  during  the  period  of  six  years  as  aforesaid,  the  sum  of 

the  term.    A     oAf\f\^y 

plea  of  the        k/BJ\J. 

statute  of 

frauds  was 

held  to  be  a  good  plea.    To  this  plea  the  plaintiff  replied  on  equitable  grounds  that  he, 

in  pursuance  of  the  agreement  declared  upon,  erected  the  house,  and  thereby  partly 

performed  the  contract.    Held  a  bad  replication. 
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Pleas ;  Third,  that  the  plaintiff  did  not  erect  a  house  for         1862. 
the  defendant  on  the  said  land.    Fifth,  that  "  there  was      MoLban 
no  note  or  memorandnm  of  the  said  agreement  in  writing  ''^• 

signed  by  the  defendant  or  any  other  person  thereunto 
by  him  lawfully  authorized."    Demurrer  and  joinder. 

Beplication  to  the  fifth  plea,  "  by  way  of  replication  on 
equitable  grounds  the  plaintiff  says,  that  after  the 
making  of  the  said  agreement  in  the  said  first  count 
mentioned,  and  before  breach  thereof  by  the  defendant, 
the  plaintiff,  according  to  the  terms  of  his  said  agree- 
ment and  in  pursuance  thereof,  erected  the  said  house  as 
in  the  said  first  count  is  set  forth,  and  thereby  partly 
performed  his  said  agreement."    Demurrer  and  joinder. 

Sheppard  in  support  of  the  replication,  and  the 
demurrer  to  the  plea.  The  first  plea  is  bad;  the 
erection  of  the  house  on  the  land  is  not  a  condition  pre- 
cedent to  the  plaintiff's  right  of  action,  as  it  was  only 
part  of  the  consideration,  and  can  be  adequately  paid 
for  in  damages;  Boon  v.  Eyre,  cited  in  the  notes  to 
Pordage  v.  Cole  (a).  The  declaration  shows  a  present 
demise ;  for  where  there  is  an  agreement  on  the  one  side 
to  hold,  and  on  the  other  to  let,  the  authorities  show 
that  the  lessee  takes  a  vested  interest,  and  that  the 
agreement  operates  as  a  present  demise.  Poole  v. 
Bentley  (b).  Alderman  v.  Neate  (e),  Staniforth  v. 
Fox  {d\  Curling  v.  MiUs  (e).  This  plea  is  also  bad, 
being  pleaded  to  the  whole  declaration,  which  avers 
that  rent  has  been  paid;  as  therefore,  even  assuming 
that  the  Court  considers  that  the  declaration  only  shows 
an  agreement  for  a  lease,  a  tenancy  from  year  to  year 
has  been  created;  Chapman  v.  Toivner  (/);  the  plea 
can  be  no  answer  to  a  claim  for  rent  under  such  tenancy. 
[Stephen,  C.  J.  Would  that  be  the  effect  of  payment 
of  rent  for  less  than  a  year  ?]  The  fifth  plea  is  also  bad. 
The  statute  of  frauds  can  only  have  operation  when  the 
agreement  is  executory.     [Wise,  J.     Tou  allege  the  rent 

(a)  1  Wms.  Saund.,  320.  (6)  12  East,  168. 

(c)  4  M.  &  W.,  713.  .         (d)  7  Bing.,  690. 

{e)  6  M.  &  G.,  173.  (/)  6  M.  I  W.,  100. 
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1862.        to  be  due  under  the  agreement]     But  the  plea,  if  cou- 
McLban      sidered  sufficient,  is  avoided  by  the  equitable  replication. 
^-    -     It  appears  on  the  pleadings  that  the  contract  set  out  in 
the  declaration  has  been  partly  performed  by  the  plain- 
tiff, and  a  Court  of  Equity  would  under  such  circum- 
stances enjoin  the  defendant  from  setting  up  the  statute 
of  frauds.    The  ground  on   which  a  Court  of  Equity 
decrees  specific  performance  of  a  contract  is,  that  the 
damages  recoverable  at  law  for  its  breach  are  not  an 
adequate  compensation.     Where  a  bill  is  filed,  asking 
for  specific  performance  of  a  contract,  and  stating  that 
the  plaintiff  has  partly  performed  what  he  was  bound  to 
do,    the    defendant    cannot    rely   on  the   contract  not 
having  been  in  writing.     If  then  a  person  is  in  such  a 
position  that  he  might  in  Equity  have  the  larger  remedy 
of  specific  performance,  with  the  additional  right  from 
having  partly  performed  his  contract  of  preventing  the 
defendant  setting  up  the  statute  of  frauds,  it  is  submitted 
that  he  might  waive  the  larger  remedy  and  merely  ask 
for  compensation  in  damages  for  the  breach  of  contract, 
and  he  would  still  have  the  equity  to  insist  on  the  de- 
fendant being  enjoined  from  saying  that  the  contract 
was  not  in  writing;   Hollis  v.  Edwards  (a).    It  is  con- 
tended that  a  bill  in  Equity  would  be  good  where  the 
plaintiff   charged    part   performance  of   an  agreement, 
and  waiving  his  right  'to  have  the  contract  carried  out 
specifically,  asked  for  an  issue   quantum  damnificatus. 
The  defendant   could    not  then  set  up  the  statute  of 
frauds.    Now  the  plaintiff  instead  of  going  into  Equity, 
brings  his  action  for  damages  at  once ;   and  on  the  de- 
fendant pleading  that  the  agreement  was  not  in  writing, 
replies  such  part  performance  as  would  entitle  him  to 
relief  in  Equity  against  a   defendant    setting   up   the 
statute.     The  equitable  replication  takes  the  place  of  a 
bill  for  an  injunction.     In  an   action  of  ejectment  a 
Court  of  Equity  will  restrain  a  defendant  from  setting 
up    an    outstanding    term,   Baker  v.  Hellish  (h);    and 
under  an  equitable  replication,  a  plaintiff  has  at  law 

(a)  1  Yemon,  159.  (b)  10  Yes.,  544. 
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similar    relief;    Stephen    on    Pleading  (a).      [Wisey    J.         ^8^*^* 
Your  case  is  on  a  void  agreement  for  seven  years,  which      MoLban 
you  are  setting  up  as  valid,  on  the  ground  that  there       ooJpbr. 
has  been  a  part  performance  of  it.     What  is  the  measure 
of  damages?    If  this  is  a  good  replication  to  the  plea 
this  year,  it  will  be  so  next.]    No,  the  landlord  would 
get  possession  of  the  premises  and  the  matter  would 
be  closed.     [Stepheny  C.  J.     If,  as    you   contend,  this 
agreement  operates  as  a  demise,  the  defendant  is  liable 
for  the  rent  whether  he  holds  or  not]     If  the  plaintiff 
recovers  damages   "for  refusing  to  hold,"   he  recovers 
damages  for  the  non-payment  of  the  prospective  rent, 
and  his   claim   for  future  rent    is  satisfied.     \Stepheny 
C.  J.    If  there  is  a  demise  under  seal,  and  the  tenant 
after  entry  refuses  to  hold  any  more,  does  he  not  remain 
liable  for  the  rent  ?]    There  is  no  demise  for  seven  years, 
because  of  the  statute  of  frauds.     [Stepheriy  C.  J.    But 
by  bringing  this  action,  you  say  it  is  a  binding  agree- 
ment, and  that  the  statute  is  got  rid  of;  how  then  is 
refusing  to  hold  a  breach  ?     Wisey  J.    Your  replication 
says  that  this  is  an  agreement,  which  by  law  ought  to 
be  in  writing ;  a  Court  of  Equity  will  assume  that  to  be 
done  which  ought  to  be  done;  and  will  prevent  your 
losing  the  benefit  of  your  agreement  for  this  technical 
defect ;  but  would  a  Court  of  Equity  interfere  to  assist 
you  unless   you  offered  to  execute  the  lease?]     The 
Court  of  Equity  relieves  by  decreeing  specific  perform- 
ance, because   damages   are   insufficient;    it  is  as  in- 
equitable that  the  statute  of  frauds  should  be  set  up  in  a 
Court  of  Law  as  in  a  Court  of  Equity.    The  Court  of 
Equity,  in  Nelson  v.  Bridges  (6),  which  was  a  suit  for 
specific  performance,  required  the  defendants  to  admit 
such  facts  as  were  necessary,  and  allowed  the  plaintiff  to 
bring    an  action    to    ascertain  quantum    damnificatus; 
Story's  Equity  Jurisprudence  (c).     The   same  principle 
applied  to  the  present  case  would  prevent  the  defendant 
from  relying  on  the  statute  of  frauds.     Where  a  plain- 
tiff at  law  can  obtain  an  injunction  to  prevent  the  de- 

(a)  pp,  408,  409.  (6)  2  Beav.,  239..]     ;  (c)  S.,  794. 
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1862.         fendant  from  setting  up  a  defence  of  this  kind,  he  will 
MoLean       ^®  allowed  to  plead  the  facts  by  way  of  equitable  repli- 
▼.  cation ;  Wood  y.  Dwarris  (a),  Wheelton  v.  Sardisty  (J). 

\8tephen^  C.  J.  Is  letting  a  tenant  into  possession  a 
part  performance  of  the  landlord?]  It  is  so  laid  down 
in  the  notes  to  Lester  y.  Foxcroft  (c),  on  the  ground 
that  if  a  man  is  admitted  into  possession  upon  a  parol 
agreement,  be  is  made  a  trespasser,  if  there  is  no  agree* 
ment|  and  this  entry  by  the  lessee  with  the  permission  of 
the  landlord  being  a  part  performance  of  the  contract, 
can  be  taken  advantage  of  by  him  under  an  equitable 
replication  to  a  plea  of  the  statute.  It  is  but  just  that 
effect  should  be  given  to  this  replication ;  the  landlord  has 
expended  large  sums  in  pursuance  of  his  agreement ;  and 
is  he  to  be  deprived  of  all  legal  remedy  against  the 
tenant,  if  the  statute  is  pleaded,  unless  he  file  his  bill 
in  Equity  and  has  possibly  to  take  a  bad  tenant? 
For  the  reasons  already  given,  it  is  submitted  that  the 
replication  is  good. 

Faucett  in  support  of  the  plea,  and  the  demurrer  to 
the  replication.  The  building  of  this  house  goes  to  the 
whole  consideration,  and  is  a  condition  precedent;  and 
the  plaintiff  must  show  that  it  has  been  performed,  as 
this  is  one  entire  agreement  The  pJea  of  the  statute  of 
frauds  is  good.  The  agreement  is  void  under  the  fourth 
section.  [Stephen^  C.  J.  Does  this  section  extend  to 
leases?]  It  is  so  submitted;  every  interest  which  is 
within  the  first  section  is  equally  within  the  fourth 
section,  unless  it  come  within  the  saving  of  the  second ; 
SelwyrCs  Nisi  Prius  (d).  Where  the  declaration  is  on 
the  agreement,  the  plaintiff  must  prove  that  it  is  in 
writing  pursuant  to  the  statute.  In  Harvey  v.  Grah- 
ham  (e)y  there  was  an  agreement  that  the  plaintiff  should 
grant,  and  defendant  should  take  a  lease  of  lands;  and 
that  all  straw,  &c.,  which  should  be  on  the  lands  when 
possession  was  given  up  to  defendant,  should  be  valued 


t 


a)  26  L.  J.  Ex.,  129.  (6)  26  L.  J.  Q.  B.,  265. 

e)  1  W.  &  T.  Leading  Oaaes,  630.  (d)  p.  829. 

(e)  5  A.  &  E.,  61, 
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and  paid  for  in  a  certain  way.    The  defendant  entered        1862. 

into  the  agreement,  and  took  possession  of  the  straw,  &c.      MoLban 

It  was  held  that  the  agreement  was   relating  to   an       ^  ^• 

interest  in  lands,  and  was  obliged  to  be  in  writing ;  and 

being  an  entire  agreement  the  whole  must  necessarily  be 

in  writing.    The  plaintiff,  therefore,  cannot  recover  on 

this  agreement.  The  house  was  not  built ;  and  the  tenancy 

and  rent  were  to  commence  in  future ;  such  an  agreement 

cannot  be  considered  to  constitute   a  present  demise. 

Assuming  an  averment  of  entry  and  occupation,  it  would 

be  a  tenancy  from  year  to  year ;  and  the  plaintiff  has  no 

right  to  recover,  as  he  is  now  seeking  to  do,  damages  for 

the  rest  of  the  term,  although  the  defendant  may  not 

continue  in  possession,  contrary  to  the  provisions  of  the 

4th  section.    [Wise^  J.    There  cannot  be  a  refusal  to  pay, 

until  the  time  has  arrived;  that  gets  rid  of  the  third 

breach.]     If  part  of  an  entire  parol  contract  be  void 

under  the  statute,  the  agreement  is  void  altogether; 

Head   v.    Baldrey  (a),    Meohden    v.    Wallaee  (I),     In 

Sutton  V.  Lintottf  in  an  action  of  trespass,  in  which  the 

plaintiff  complained  of   the  defendants  having  taken 

away  plaintiff's  sheep,  and  the  defendant  pleaded  that 

the  sheep  belonged  to  the  defendant,  and  that  there 

was  an  agreement  between  the  plaintiff  and  defendant 

that  the  latter  should  lease  to  the  plaintiff  certain  land 

for  five  years ;  and  that  the  plaintiff  should  keep  those 

sheep  there,  and  tend  them  on  certain  terms  during  the 

five  years ; — and  the  plea  relied  on  the  provisions  of  the 

statute  of  frauds,  this  Court  held  the  plea  a  good  defence 

to  the  action.      To    a    count    framed  as    this  is,  the 

present  plea  is  good.  The  equitable  replication  is  bad. 

Courts  of  Equity  do  not  entertain  jurisdiction  to  give 

redress  by  way  of  damages,  where  these  are  the  sole 

object  of  the  bill.     It  is  laid  down  by  Story  that  in  such 

cases  it  is  far  better  that  they  should  be  ascertained  by 

a  jury  than  by  the  conscience  of  an  Equity  Judge; 

SUynfs    Equity    Jvnrisprudence  (c).     And    Lord    Eldan 

seems  to  have  doubted  the  authority  of  a  Court  of 

(a)  6  A.  &  E.,  459.  (&)  7  A.  &  B.,  49. 

(o)  Sect.  794,  a. 
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1862.        Equity  to  decree  compensation,  except  under  very  ex« 
McLsAN      ceptional  circumstances ;  and  his  opinion  bas  been  adopted 
>^  on  other  recent  occasions  (a).    By  the  Common  Law 

Procedure  Act,  it  was  only  intended  to  afford  litigating 
parties  certain  relief,  and  not  to  enable  the  plaintiff  to 
set  up  an  equitable  claim,  inconsistent  with  his  legal 

right  (&). 

Stephen,  C.  J.  This  is  an  action  for  damages  for 
the  breach  of  a  special  agreement  by  which,  in  considera- 
tion that  the  plaintiff  agreed  to  let  to  the  defendant  a 
flour  mill,  and  the  good  will  of  the  plaintiff's  business, 
and  erected  at  his  own  cost  a  house  for  the  defendant  on 
land  adjacent  to  the  mill,  the  defendant  promised  to  hold 
the  mill  and  premises  for  seven  years,  under  certain  con- 
ditions. The  first  breach  assigned  is,  that  the  defendant 
refused  to  hold  the  said  mill  for  the  term  of  seven  years; 
the  second  breach  is  a  refusal  to  pay  the  third  quarterly 
sum  of  £87  10s.,  which  was  due  at  the  commencement 
of  the  suit ;  and  the  third  breach  is  a  refusal  to  pay  the 
fourth  quarterly  payment  for  the  first  year,  to  be  paid 
according  to  the  agreement;  and  also  a  refusal  to  pay 
yearly  and  every  year  the  rent  agreed  upon  for  the  resi- 
due of  the  term.  The  first  plea  demurred  to  is,  that  the 
plaintiff  did  not  erect  a  house  for  the  defendant  on  the 
land  as  alleged.  My  brother  Mr.  Justice  TFise,  and 
myself,  are  not  agreed  as  to  the  validity  of  this  plea; 
but  as  we  are  both  agreed  that  the  defendant  is  entitled 
to  judgment  on  the  whole  record,  this  difference  of 
opinion  which,  on  further  consideration  might  cease,  is 
altogether  immaterial.  In  my  opinion,  this,  case  is 
governed  by  Boon  v.  Eyre ;  and  it  seems  to  me  to  have 
been  intended  by  these  parties  that  the  erection  of  the 
house  by  the  plaintiff  should  not  be  a  condition  pre- 
cedent to  the  performance  by  the  defendant  of  his  part 
of  the  agreement.  But  it  is  unnecessary  to  give  any 
decided  opinion  on  this  point,  as  we  are  both  clearly  of 

(a)  Id.,  Beet.  797. 

(5)  Bee  The  Thames  IroMoorh  and  ShifUmilding  Co.  \.  R.  M.  Sleavi 
racket  Co.,  31  L.  J.  C.  P.,  169. 
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opinion  that  the  fourth  section  of  the  statute  of  frauds, 1862. 

which  is  set  up  in  the  fifth  plea,  is  a  complete  defence  to      McLean 
the  action.    The  ground  of  objection  to  this  plea  is, 
that  although  it  may  be  a  defence  to  the  first  breach,  it 
is  not  any  answer  to  the  claim  for  rent  alleged  to  be  due 
in  the  declaration,  because  by  the  payment  of  rent  for  two 
quarters  a  tenancy  was  created.    If  this  were  a  decla- 
ration framed  on  such  a  demise,  the  statute  of  frauds 
would  be  no  defence ;  but  it  is  framed  on  an  agreement 
for  a  future  demise,  and  the  statute  declares  that  such 
an  agreement  is  yoid.    The  action  is  not  brought  to  recover 
rent  qua  rent,  but  to  recover  damages  for  not  fulfilling 
an  agreement. which  the  statute  declares  to  be  void.    But 
to  this  plea  there  is  an  equitable  replication,  setting  up 
a  part  performance  of  the  agreement,  by  erecting  the 
house  in  accordance  therewith;  and  claiming  the  appli- 
cations of  the  principles  which  are  recognized  in  Courts 
of  Equity,  when  in  certain  suits  for  specific  performance 
where  the  claimant  has  performed  a  substantial  part  of 
the  agreement,  those  Courts  will  enjoin  the  defendant  from 
relying  on  the  defence  under  this  statute.    The  plaintiff 
says,  **  I  have  built  the  house  according  to  the  agree- 
ment ; "  and,  therefore,  the  statute  of  frauds  is  put  out  of 
the  question.    If  the  plaintiff  brought  a  suit  in  Equity, 
in  order  to  enforce  the  specific  performance  of  this  agree- 
ment, the  defendant  might  rely  on  the  statute,  unless 
the  bill  showed  that  substantial  part  of  the  agreement  had 
been  performed ;  this,  however,  is  not  an  action  to  enforce 
the  agreement,  but  to  recover  damages  for  its  breach ; 
and,  therefore,  the  statute  of  frauds  is  a  good  defence. 
This  is  not  a  case  in  which  the  Court  of  Equity  would 
restrain  the  defendant  from  relying  on  the  statutory 
defence.    If  the  plaintiffs  argument  were  sound,  the 
statute  of  frauds  would  be  practically  repealed. 

WiSEy  J.  I  am  inclined  to  think  that,  looking  at 
the  agreement,  the  defendant  was  not  bound  to  pay  any- 
thing until  he  obtained  the  entire  consideration  he  bar- 
gained for;  and  that,  therefore,  the  third  plea  is  good. 
In  interpreting  agreements  of  this  kind,  we  must  en- 
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1862.        deavoiir  to  gire  effect  to  every  part  of  the  documenti 


McLkan      ^^^'  ^f  possible,  to  take  the  words  in  their  natural  sense. 
▼-  But  whether  this  be  so  or  not.  the  defendant  is  entitled 

^^^'^'  to  judgment.  The  plaintiff  claims  damages  for  the 
breach  of  the  agreement  whether  the  defendant  has  or 
has  not  had  the  benefit  of  the  lease,  and  must  show  a 
valid  agreement ;  conversely,  if  this  defendant  had  been 
suing  the  plaintiff  for  not  building  the  house,  he  would 
have  been  bound  to  show  an  agreement  in  writing.  The 
plea  of  the  statute  of  frauds  is  therefore  good.  As  to 
the  equitable  replication,  I  think  it  is  bad,  because  upon 
these  facts  a  Court  of  Law  cannot  do  complete  justice 
between  the  parties.  In  Equity  the  Court  can  decree 
a  specific  performance  of  the  contract,  aAd  that  is  a 
very  good  reason  for  preventing  the  opposite  party  from 
setting  up  the  statute  as  an  answer  to  a  suit  for  specific 
})erformance,  where  the  parol  agreement  has  been  partly 
carried  into  execution;  because,  otherwise,  one  party 
would  be  able  to  practise  a  fraud  upon  the  other.  But 
in  the  present  case,  the  defendant  would  not  get  what 
he  bargained  for,  if  the  replication  were  permitted  to 
defeat  the  legal  defence.  The  plaintiff  has  not  yet 
granted  the  lease  agreed  for,  nor  has  a  Court  of  Law  the 
power  to  compel  him  to  do  so.  The  defendant  is  entitled 
to  say — the  agreement  is  not  binding  on  me — although 
he  might  not  be  allowed  to  do  so,  if  the  plaintiff  was 
seeking  to  enforce  specific  performance  of  the  iagreement, 
in  which  case  the  plaintiff  would  be  obliged  to  aver  his 
willingness  to  execute  it. 

Judgment  for  the  defendant. 
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1862. 


Graham  and  others  against  Mubkin. 

DECLABATION  on  the  common  counts  for  money  The  power  of 
lent,  money  paid,  for  commission  in  respect  of  in^entaftoa 
work  done  by  the  plaintiffs  as  agents  for  the  defendant,  partnerehip 
for  interest,  and  on  accounts  stated.    The  particulars  this  oolony, 
claimed  £380 ;   money  lent,  £97  IGs. ;    ditto,  £5  58. ;  ^^^^^ 
money  paid,  £6  15s.  6d. ;  ditto,  £1  Is.;  ditto,  £1  Is.;  ofthebnBineas 
ditto,  £61  158. ;  commission  as  defendant's  agent,  £100 ;  *?^  *^® 
interest  to  the  commencement  of  suit.     The  defendant  whioh  exist 
pleaded  never  indebted.  withT  And, 

At  the  trial  before  St&phen,  C.  J.,  in  November,  1861,  ^^^^^'  * 
it  appeared  that  the  defendant  and  one  Jeffreys  had  (in  partner  was 
1859  and  previously)  been  partners  in  some  stations  on  t^^  ^^^^ 

*  ■'  ^ ,  ^  ,  for  money 

the  Murrumbidgee  district,  and  that  these  stations  had  borrowed  by 
been  carried  on  by  Jeffreys^  who  lived  at  Melbourne,  5^S^"*onhiB 
in  his  own  name  only,  while  the  defendant  lived  in  representation 
Sydney.     The  agreement  between  the  defendant  and  ^ereMp^*"^ 
Jeffreys  (inter  alia)  provided    that    the   latter  should  purposes. 
'*  forthwith  proceed  to,  and  take  possession  and  charge 
of  the  said  runs  " — ^should  purchase  certain  sheep,  and 
should  ^  undertake  the  general  active  management  and 
superintendence  hereof,"  and  of  the  increase  of  the  sheep 
"  on  behalf  of  himself  and  the  said  M.  E.  Mv/min,  and 
devote  and  give  his  personal  attention  thereto,  and  engage 
shepherds  and    other    servants,"  and  'Mo    whatsoever 
may  be  necessary  or  proper  in  the  conduct  or  manage- 
ment of  the  said  sheep,  runs,  or  stations,  and  property, 
and  the  future  increase  of  the  sheep  and  other  live  stock, 
according  to  the  usage  of  settlers  in  the  same  district ;  " 
and  it  also  provided  that  the  defendant  should  '^  under- 
take and  transact  all  commercial  and  financial  business 
of  the  stations  as  far  as  may  be,"  without  making  any 
charge  for  commission;  and,  subsequently,  it  provided 
that  ''the  supplies  were  to  be  got  from  Melbourne  or 
Adelaide,  whichever  was  cheapest."    It  appeared  that 
the  five  guineas  was  the  cost  of  a  writ  against  Jeffreys^ 


196  SUPREME  COURT  REPORTS. 

1^^  and  £6  158.  6A  further  expenses  in  the  same  action; 
Grahaji  the  two  guineas  were  the  usual  half-yearly  charges  as 
MrEHiN  ^^101^  agents ;  the  £61  ISs.  was  commission  on  the  cash 
advances.  The  £61  158.  referred  to  the  items  of  £380, 
£97  16s.,  £100,  £400,  and  £245  lis.  lid.,  the  dis- 
honored acceptance  for  stores,  £5  5s.,  £6  15s.  6d., 
amounting  to  £1235  8s.  5d.,  being  commission  at  5  per 
cent,  thereon.  The  £100  was  interest  due  on  the  balance 
of  account  due  from  Jeffreys  to  the  plaintiff,  from  11th 
May,  1859,  in  respect  of  the  items  mentioned,  and  after 
giving  Jeffreys  credit  for  interest  on  his  acceptances  to 
the  date  of  their  dishonor  at  ten  per  cent  per  annum. 

According  to  the  evidence  of  one  of  the  plaintiffs, 
confirmed  in  substance  by  Jeffreys^  the  transactions  in 
question  occurred  thus.  The  latter  called  upon  them  on 
the  11th  May,  stating  that  he  had  large  orders  from 
**  the  station  "  to  pay,  but  that  his  account  at  the  bank 
was  overdrawn.  He  said,  that  he  wanted  money  for 
station  expenses : — ^to  pay  orders  from  the  station;  men's 
wages ;  the  usual  style  (as  Mr.  Ch'oham  expressed  it)  of 
station  orders.  Some  conversation  ensued  as  to  his 
sending  in  wool,  and  procuring  supplies  through  their 
house;  and  then  the  plaintiffs  drew  a  bill  on  Jeffreys 
for  £400,  at  three  months'  date,  which  he  accepted  and 
they  discounted — giving  him  £380,  by  check  on  their 
bank.  The  difference,  it  appears,  was  charged  for 
interest  to  the  maturity  of  the  bill,  and  for  commission 
on  the  transaction.  On  the  15th  July,  another  advance 
was  similarly  made ;  Jeffreys  in  this  instance  giving  the 
plaintiffs  a  post-dated  cheque  for  £100,  and  they  in 
return  handiug  him  its  amount,  less  £2  4s.  Od.  for 
interest  and  commission.  It  was  conceded,  that  neither 
instniraent  had  been  paid. 

A  great  deal  of  evidence  was  given  as  to  the  usual 
mode  of  carrying  on  the  business  of  stations,  the  nature 
of  which  is  sufficiently  referred  to  in  the  judgment  of  the 
Court 

The  learned  Judge  treated  the  two  advances  where 
notes  were  given  as  loans;  and  after  explaining  to  the 
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jury  the  general  principles  as  to  the  liabilities  of  partners^        1862. 
left  the  following  questions  to  the  jury : —  Gbauah 

(1.)  Was  the  business  carried  on  by  the  defendant  and      ^iurnin. 
Jeffreys  such  as  to  render  necessary  the  obtaining  of 
money  on  loan  in  order  to  carry  it  on  ? — A.  Yes. 

(2.)  Was  there  a  general  usage  in  the  business  for 
the  obtaining  of  such  loans  without  security  on  either  the 
station  or  stock  or  wool  ? — A.  Yes ;  for  moderate  amounts 
not  exceeding  £1000. 

(3.)  If  there  was  such  a  general  usage  for  the  obtain- 
ing of  loans  without  security^  did  that  usage  extend  to 
loans  obtained  by  one  partner  only  in  the  name  or  on 
behalf  of  the  firm  ? — A.  Yes. 

(4.)  Were  the  two  loans  of  £380  and  £97  lOs.  repre- 
sented by  Jeffreys^  and  believed  by  the  plaintifis^  to  be 
for  station  purposes,  or  of  the  Murrumbidgee  station  ? — 
A.  Believed  to  be. 

(5.)  Were  those  monies  wholly  or  in  part  borrowed  for 
station  purposes,  in  point  of  &ct  ? — A.  By  the  evidence, 
some  of  the  money  appears  to  have  been  spent  on  the 
station,  as  to  the  residue  there  is  no  evidence. 

(6.)  Was  the  whole  borrowed  for  these  purposes  or 
only  a  portion,  and  in  the  latter  case  how  much  ? — A. 
Same  answer  as  to  question  five. 

The  verdict  was  entered  for  the  plaintiff  for  the  amount 
claimed. 

A  Rule  nisi  had  been  obtained  by  Sir  W>  Maiming^ 
Q.  C,  for  a  new  trial,  on  the  grounds  that  the  verdict 
was  against  evidence — that  the  facts  disclosed  did  not 
establish  any  liability  upon  the  part  of  the  defendant, 
and  that  His  Honor  the  Chief  Justice  should  have 
80  ruled;  that  there  was  no  suflBcient  evidence  of  the 
alleged  necessity  for  borrowing  money — and  that  there 
was  no  sufficient  evidence  upon  the  supposed  usage. 

Martiuy  Q.  C,  and  Isaacs  now  showed  cause,  iind  con-      April  2:$. 
landed  that  a  partnership  in  a  station  was  a  trading 
liartnership,  in  which  one  partner  has  authority  to  bind 
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1862.  his  co-partner  by  bills,  and  borrow  money  for  partnership 
(Irauam  purposes;  secondly,  that  the  evidence  showed  a  clear 
^*  ^  necessity  for  incurring  the  particular  debts ;  thirdly,  that 
there  was  ample  evidence  that  it  was  usual  for  persons 
in  a  like  business  to  incur  similar  obligations;  and 
lastly,  that  defendant's  conduct  had  been  such  as  to 
induce  the  belief  that  Jeffreys  had  authority  to  give 
bills  or  borrow  money  on  behalf  of  the  partnership — and 
cited  the  following  cases  and  authorities: — Qreenalade 
V.  Dower  (a),  Thioknesse  v.  BromUaw  (6),  Brown  v.  Kid- 
ger  (c),  Vdlpy  v.  Dickenson  (eZ),  Medley  v.  Bainhridge  («), 
Fwrze  v.  Sharwood  (/),  Story  on  Partnership,  ss.  126, 139, 
and  note  2 ;  Wintle  v.  Growther  (g),  Denton  v.  Bodie  (i), 
BickeUs  v.  Bennett  (t). 

Sir  W.  Manning,  Q.  C,  and  Steplien  contra,  contended 
that  the  advance  was  a  case  of  discounting  and  not  of 
borrowing,  citing  EnUy  v.  Lye  (£);  and  that  a  partner- 
ship in  stations  must  be  considered  a  farming  partnership, 
and  that  defendant  being  a  dormant  partner  was  not 
liable  under  the  circumstances,  and  that  there  was  no 
sufficient  evidence  of  usage  or  of  any  intention  on  Jeff- 
reys' part  to  bind  the  partnership;  citing  Kirk  v. 
Blurton  (Z),  Hedley  v.  Bainhridge,  Brown  v.  Byers  (w), 
Sanderlands  v.  Ma/rsh  (n).  Ex  parte  Bolitho  (o),  Trtman 
V.  Loder  (p),  South  Carolina  Bank  v.  Gase  (q),  Story 
on  Partnership,  ss.  102,  139,  Lindley  on  Partnership, 
p.  216. 

Our.  ad.  vuU. 

Auguat  1.         The  judgment  of  the  Court  in  this  case  was  delivered  by 

Stephen,  G.  J.  This  is  an  action  against  a  dormant 
partner,  to  recover  the  amount  of  moneys  advanced  by 
the  plaintiffs  to,  and  sums  paid  for  a  Mr.  Jeffreys ;  in 
whose  name  solely  the  partnership  business  was  carried 

(a)  7  B.  &  a,  635.  (&)  2  C.  &  J.,  425.  (c)  28  L.  J.  Ex.,  66. 

(d)  10  B.  &  C,  128.         (c)  3  Q.  B.,  316.  (/)  2  Q.  B.,  388. 

(g)  1  0.  &  J.,  318.  ih)  3  Camp.,  493.  (»*)  4  C.  B.,  700. 

Oc)  15  East  6.  (0  9  M.  &  W.,  284.      (w)  16  M.  &  W.,  257, 

(n)  Tudor*$  Leading;  Cuscs  ou  Mercautilc  Law,  267. 
(o)  Buck's  Oa.  B.,  100.  (p)  11  A.  &  E.,  593.       (7)  8  B.  &  C,  427. 
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oiu    They  seek  to  recover  also  commission  as  agents,  and         18G2. 
interest^  in  respect  of  these  advances  and  payments.  Graham 

V. 

The  defendant  is  a  .merchant^  residing  in  Sydney,  and  Muunin. 
the  plaintiffs  are  commission  and  station  agents  in  Mel- 
bourne. Mr.  Jeffreys  was  in  the  year  1856  the  occupier 
of  a  station^  and  owner  of  sheep  or  cattle  dej)astured 
thereon  (in  other  words,  he  carried  on  business  as  an 
extensive  grazier  or  squatter),  in  one  of  the  southern 
districts  of  this  colony ;  and  he  had  recently  purchased 
two  stations  on  the  river  Murrumbidgee,  which  he  had 
not  himself  adequate  means  to  stock.  Negociations  were, 
therefore,  in  that  year  entered  into  by  him  with  the 
defendant ;  and  the  result  was,  the  formation  of  a  part- 
nership between  them  in  the  Icust-mentioned  stations, 
which  were  to  be  managed  by  Jeffreys  for  the  joint 
benefit  of  both — the  defendant  in  the  first  instance,  on 
certain  terms,  advancing  the  money  required  for  the 
purchase  of  a  large  number  of  sheep,  to  be  placed  on 
the  property.  The  partnership  articles  provided,  that 
Jeffreys  should  have  the  entire  control  or  "  general  active 
management  and  superiutendence  "  of  the  establishment, 
and  he  was  to  do  whatever  might  be  "necessary  or 
proper "  in  that  behalf,  according  to  '^  the  usage  of 
settlers  in  the  same  district."  The  defendant  was  to 
transact  (in  Sydney,  we  presume)  as  far  as  might  be,  all 
the  financial  and  commercial  business ;  but  the  supplies 
for  the  stations  were  to  be  purchased  (the  district  being 
more  readily  accessible  from  those  places),  either  at 
Melbourne  or  Adelaide. 

The  state  of  things  thus  provided  for  continued,  but 
in  the  result  most  unprofitably  to  both  parties,  until 
after  the  transactions  on  which  this  action  is  founded. 
It  appears  that  Jeffreys  employed  various  persons,  and 
among  others  the  plaintiffs,  as  his  agents ;  and  procured 
station  supplies,  and  occasionally  advances  of  money 
from  them.  And,  in  particular,  in  May,  1859,  the  latter 
let  him  have  £380,  and  in  July  following  £97  16s., 
under  the  circumstances  which  will  presently  be  stated ; 
those  sums   being   the  matters  chiefly  now  in   contest. 
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1S62.  Throughout  the  period  mentioned  (or,  at  all  events, 
Gbahau  until  after  the  last  transaction),  the  plaintiffs  had  no 
^'-  knowledge  of  the  defendant,  as  a  party  interested  with 

Jeffreys  in  the  Murrumbidgee  stations;  and  there  was 
no  evidence  to  show  that  they  knew  any  distinction 
between  these  and  certain  other  stations,  more  distant 
from  Melbourne,  in  which  latter  the  parties  had  also 
been  partners, — or  between  the  properties  so  circum- 
stanced, and  the  one  station  which  remained  the  property 
of  Jeffreys  alone. 

According  to  the  evidence  of  one  of  the  plaintiffs, 
confirmed  in  substance  by  Jeffreys^  the  transactions  in 
question  occurred  thus.  The  latter  called  upon  them 
on  the  11th  May,  stating  that  he  had  large  orders  from 
^'  the  station "  to  pay,  but  that  his  account  at  the  bank 
was  overdrawn.  He  said,  that  he  wanted  money  for 
station  expenses : — to  pay  orders  from  the  station ;  men's 
wages ;  the  usual  style  (as  Mr.  Graham  expressed  it)  of 
station  orders.  Some  conversation  ensued  as  to  his  send- 
ing in  wool,  and  procuring  supplies  through  their  house ; 
and  then  the  plaintiffs  drew  a  bill  on  Jeffreys  for  £400, 
at  three  months'  date,  which  he  accepted  and  they  dis- 
coimted — giving  him  £380,  by  check  on  their  bank. 
The  difference,  it  appears,  was  charged  for  interest  to 
the  maturity  of  the  bill,  and  for  commission  on  the 
transaction.  On  the  15th  July,  another  advance  was 
similarly  made;  Jeffreys  in  this  instance  giving  the 
plaintiffs  a  post-dated  cheque  for  £100,  and  they  in 
return  handing  him  its  amount,  less  £2  4s.  for  interest 
and  commission.  It  was  conceded,  that  neither  instru- 
ment had  been  paid. 

In  June  of  the  same  year,  Jeffreys  gave  the  plaintiffs 
an  acceptance  for  £245  odd,  for  station  supplies  fur- 
nished; which  amount  fell  due  in  September,  and  was 
paid  in  October  by  a  draft  on  the  defendant,  duly 
honoured  by  him.  One  small  point  only,  however,  turns 
on  this  transaction: — ^nothing  in  any  degree  affecting 
our  decision  or  the  substantial  question. 

The  items  in  the  plaintiffs'  particulars  of  demand, 
besides  the  £380  and  £97  16s.,  are  the  following.     Two 
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sums  paid  for  Jeffreys  amouutiDg  to  £12  Os.  6d.,  ad-         i862. 
mitted  at  the  trial  to  have  been  for  Jeffreys^s  private      oraham 
use;  £2  28.  Od.  said  to  be  half-yearly  charges,  usually  ^■ 

made  by  station  agents;  £61  15s.  for  commission  on 
these  several  advances,  and  on  the  £245  bill,  at  5  per 
cent. ;  and  £100  for  interest  at  10  per  cent,  on  the 
amounts,  up  to  the  commencement  of  this  action.  As 
to  the  two  latter  charges,  which  the  jury  have  apparently 
sanctioned,  some  adjustment  is  necessary.  The  com- 
mission clearly  cannot  be  allowed,  nor  interest,  on  the 
£12  Os.  6d. ;  nor,  we  think,  commission  on  the  £245. 
These  are  by  comparison  trivial  matters;  and  we  willy 
therefore,  at  once  dispose  of  them.  A  verdict  has  been 
given,  inadvertently,  for  the  whole  amount  demanded. 
There  must  be  deducted  from  it,  consequently,  the 
£12  Q&.  6d.  and  £2  2s. — ^and  also  the  excess  in  the 
charges  of  commission,  and  interest ;  both  as  to  the  rate 
of  the  latter,  and  as  to  the  sums  on  which  they  are  re- 
spectively debited,  for  there  was  no  evidence  to  show 
any  arrangement  to  pay  above  the  admitted  legal  rate 
of  interest.  And,  as  to  commission  on  the  £245  bill, 
even  assuming  that  it  was  taken  up  by  the  plaintiffs  (a 
fact  not  clearly  shown,  though  probable),  their  payment 
of  it  was  in  their  own  defence ;  and  therefore  not  an  ad- 
vance to  Jeffreys,  or  for  his  use,  entitling  them  to  that 
charge.  If  the  parties  cannot  agree  as  to  the  amount  of 
these  deductions,  it  must  be  settled  by  the  prothonotary. 
At  the  trial  before  me,  there  was  a  great  deal  of  evi- 
dence as  to  the  actual  appropriation,  by  Jeffreys^  of  the 
£380  and  £97  16s. ;  and  as  to  the  usage  among  squat- 
ters, and  station  agents,  between  themselves,  respecting 
the  advancing  of  moneys  on  loan  to  the  former,  and  pay- 
ments for  them  in  the  ordinary  course,  for  the  purpose 
of  procuring  supplies,  paying  wages,  and  generally 
carrying  on  the  business  of  a  sheep  or  cattle  station. 
The  first  of  these  points,  it  appears  clearly  to  us  (in  the 
absence  of  all  proof  that  the  plaintiffs  knew  of  any  in- 
tended misappropriation),  was  of  no  importance.  But 
the  evidence  adduced  as  to  usage,  or  the  general  course 
of   business,  in   the  conducting  of   sheep    and    cattle 
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1862.  stations,  and  espeoially  as  to  the  fact  of  money  being 
Gkahah  ordinarily  advanced,  on  loan,  upon  the  credit  of  the 
.,  ^'  station  and  stock,  or  of  its  owner,  by  the  merchants  em- 

ployed  to  furnish  supplies  for  these  establishments,  and 
to  dispose  of  the  produce,  was  most  material.  For  the 
authority  of  a  partner  to  borrow  money,  and  by  such  act 
to  bind  his  firm,  it  is  settled  by  all  the  cases,  depends 
(irrespectively  of  actual  delegation)  not  merely  on  the 
nature  of  the  business  in  which  they  are  engaged,  but  on 
the  custom,  and  course  of  dealing,  generally,  of  persons 
so  engaged,  in  the  ordinary  prosecution  of  that  business. 
The  delegation  by  each  partner  to  his  fellow,  but  es- 
pecially to  one  appointed  to  superintend  and  manage  the 
concern^  of  all  powers  either  necessary  for  the  purposes 
of  the  undertaking,  or  usually  exercised  by  people  in 
carrying  on  one  of  that  character,  is  by  law  conclusively 
presumed. 

The  course  of  business  between  a  squatter  and  his 
town  agent  is,  it  clearly  appeared,  for  the  former,  or  his 
overseer  to  draw  orders  on  the  latter,  to  meet  current 
expenses ;  and  for  the  agent  to  honour  acceptances  (met 
usually  out  of  funds  obtained  on  credit  from  the  banks), 
given  by  bis  constituent  for  purchases.  According  to 
Mr.  Jeffreys,  a  squatter  generally  borrows  money  for 
station  purposes,  on  security  of  his  accruing  clip  of  wool ; 
but  on  his  personal  credit  only,  if  that  be  good.  And, 
as  to  his  authority  in  this  particular  case  to  borrow  for 
the  partnership,  Mr.  Jeffreys  stated  that  he  more  than 
once  spoke  to  the  defendant  about  the  necessity  of  pro- 
curing money;  and  that  the  latter  told  him,  to  do  the 
best  he  could — that  he  was  to  deal  with  the  property  as 
if  it  were  his  own. 

Four  other  persons,  extensively  engaged  in  or  con- 
nected with  squatting  pursuits,  as  station  owners  or 
station  agents,  were  called  as  witnesses  for  the  plaintiffs. 
These  gentlemen  agreed,  that  borrowing  money  for  the 
current  expenses  of  their  stations  (chiefly  the  purchase 
of  supplies,  and  payment  of  wages),  is  almost  universal 
among  squatters.  They  said,  that  advances  are  made 
by  the  sQuatter*s  town  agent,  the  latter  taking  the  bor> 
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rower's  acceptances  in  return ;  sometimes  accompanied  i8G2. 
by  security  on  the  wool,  and  sometimes  on  the  station  and  Guauam 
stock,  but  occasionally  without  other  than  the  squatter's 
personal  credit  only.  As  to  the  requiring  of  security, 
there  appeared  clearly  to  be  no  inflexible  rule ;  although, 
generally,  it  was  in  some  mode  exacted.  In  the  case 
of  partnerships,  advances  are  frequently  made  to  one 
partner,  on  the  credit  of  himself  and  his  co-partners; 
bat  when  security  is  required  in  such  cases,  it  is  given 
by  all  of  them,  not  by  one  only — ^and  security  is,  in  fact, 
generally  required  and  given.  It  was  said  by  two  of 
the  witnesses,  that  to  carry  on  a  sheep  or  cattle  station 
without  credit  (by  which  I  understood  was  meant,  the 
obtaining  occasionally  of  money  on  credit),  is  impossible. 

The  circumstances  which  have  induced  such  a  system, 
among  a  class  of  persons  of  whom  many  possess  large 
pecuniary  means,  may  perhaps  be  variously  stated.  Some 
explanation  will  be  found,  in  the  great  fluctuation  which 
so  often  occurs  in  the  prices  of  stock  and  produce,  as 
well  as  of  provisions  and  labour; — the  vicissitudes  of 
weather  in  diflerent  seasons,  the  excessive  rains  of  one 
year  being  succeeded  perhaps  by  serious  drought  the 
next ; — ^the  fact,  that  most  articles  of  supply  for  a  station 
have  to  be  purchased,  aHicles  of  food  included,  and  all 
in  large  quantities,  in  towns  at  a  great  distance,  whence 
they  are  brought  at  a  Very  heavy  outlay,  admitting  of  no 
speedy  return  for  the  investment ;  and  the  necessity  (or 
certainly  the  practice)  which  exists  among  settlers  to  a 
fiir  greater  extent  than  among  farmers  in  Europe,  not 
merely  of  selling,  but  of  buying  live  stock,  and  produce 
of  all  kinds,  as  opportunities  (often  most  unexpectedly) 
present  themselves.  It  seems  at  any  rate  to  have  been 
established,  that  the  squatter  of  this  colony,  like  the 
merchant,  does  in  point  of  fact  very  generally  borrow 
money,  and  otherwise  deal,  habitually  and  extensively, 
on  credit 

The  defendaut's  counsel  insisted,  however,  that  a  cus- 
tom or  course  of  business  to  **  borrow  "  was  absurd — or, 
at  the  best,  inefficacious  to  establish  any  rule,  affecting 
persons  not  directly  parties  to  it ;  and  that  a  partnership 
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1862.  in  the  business  of  sheep  or  cattle  grazing,  not  being  in 
GsAHAM  the  strict  or  proper  sense  a  partnership  in  trade,  con- 
ferred no  power  on  its  members  to  bind  each  other  by 
borrowing  money.  But,  secondly,  if  the  question  of  usage 
were  of  any  value,  that  the  only  usage  shown  was  one 
to  borrow  on  security.  Thirdly,  however,  that  there  was 
in  this  case  no  dealing,  in  fact,  with  the  partnership, 
but  with  Jeffreys  alone,  on  his  individual  credit.  And, 
lastly,  that  in  any  event  there  was  no  ^^  loan "  at  all  to 
any  one,  in  legal  acceptation-— each  transaction  having 
been  one  of  discount,  or,  in  order  words,  the  purchase  of 
a  bill. 

It  appears  to  me  that  both  the  dealings  were  trans- 
actions substantially  of  loan,  notwithstanding  the  taking 
of  Jeffreys^  acceptance  and  cheque ;  and  I  so  put  the  case 
to  the  jury.  On  the  other  points,  they,  at  my  request, 
returned  specifically,  answers  to  certain  written  questions, 
and  found  their  verdict  for  the  plaintiff,  as  already 
mentioned.  They  said  that  they  thought  the  business 
carried  on  by  Jeffreys  and  the  defendant  was  such  as  to 
render  ^^ necessary"  the  obtaining  of  money  on  loan; 
and  that  there  was  a  '^  general  usage "  in  the  business, 
for  the  obtaining  of  such  loans  ^^  for  moderate  amounts, 
for  example,  not  exceeding  a  thousand  pounds,'*  without 
security.  The  jury  thought  that  this  usage  embraced  loans 
to  one  partner  only,  where  obtained  on  behalf  of  a  part- 
nership ;  and  they  found  that  each  of  the  advances  in 
this  case  was  represented  by  Jeffreys,  and  believed  by 
the  plaintiffs,  to  be  for  the  purposes  of  the  partnership, 
that  is  to  say,  of  the  Murrumbidgee  or  partnership 
stations.  So  at  least,  upon  the  evidence,  we  understand 
the  answer  of  the  jury  to  my  fourth  question.  On  two 
questions  put,  as  to  the  moneys  having  been  in  fact 
borrowed  for  those  purposes,  they  answered  that  there 
was  no  evidence  as  to  a  portion,  but  that  ^*  some  "  was 
expended  on  the  station. 

A  rule  msi  having  been  obtained  for  a  new  trial,  the 
same  points  were  urged  in  banco  as  were  taken  at  the 
trial ;  and  also  the  additional  one,  that  the  findings 
were  against  the  evidence — and  that  the  verdict  was  at 
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all  events  wrong,  as  to  some  of  the  items  claimed.  The  1862. 
last  objection,  however,  not  having  been  specified  in  the  Graham 
rale,  was  entered  into  by  consent  only ;  and  the  plaintiffs 
left  the  disposal  of  those  items  to  the  Court  My  d> 
rection  to  the  jnry  was  not  complained  of;  but  the 
questions  of  partnership,  and  the  custom  or  course  of 
dealing  generally  among  stock  and  station  owners,  and 
liabilities  of  partners  for  the  acts  of  each  other,  as  also 
the  objection  that  this  was  a  case  of  discounting,  and 
not  loan,  were  elaborately  argued.  We  have  since  con- 
sidered these  several  points,  and  the  authorities  cited  on 
them;  and  we  are  of  opinion  that — except  as  to  the 
items  on  which  we  have  held  that  there  must  be  a  re- 
duction— ^the  verdict  ought  to  stand. 

First,  as  to  the  discounting,  and  the  objection  that 
therefore  the  remedy,  if  any,  is  only  on  Jeffreys*  check 
and  acceptance.  There  is  no  case  which  lays  down  the 
position  contended  for,  that  there  may  not  be  a  loan  of 
money  in  the  strictest  sense,  where  a  bill  or  check  is  con- 
currently taken  from  the  borrower,  and  discounted  by 
the  lender.  There  are  doubtless  cases  in  which  the 
transaction  is  from  its  commencement  one  of  discount,  or 
purchase  of  the  instrument,  and  nothing  more.  But 
here  the  plaintiffs  were  the  station  agents  of  Jeffreys, 
He  applies  to  them  for  pecuniary  assistance,  to  enable 
him  to  meet  orders  from  the  stations,  in  which  (it  is 
afterwards  discovered)  the  defendant  is  jointly  interested ; 
and  the  plaintiffs  comply  with  his  request,  and  advance 
to  him  the  money  so  required.  The  taking  of  the  bill 
and  check,  respectively,  may  have  been  for  mere  pur- 
poses of  convenience.  It  did  not  change  the  nature  of 
the  transaction;  and,  if  a  loan  was  then  sought,  and  ac- 
ceded to,  that  character  was  not  altered  by  what  followed. 
And,  as  it  appears  to  us, '  the  principal  sums  sued  for 
were  in  fact  lent,  notwithstanding  the  taking  contempo- 
raneously of  those  instruments.  Nor  do  I  think  it  im- 
material to  observe,  that  there  was  in  each  instance 
'' commission "  deducted;  a  charge  which  could  hardly 
have  been  made,  if  the  transaction  were  one  of  discount- 
ing merely. 
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1862.  Independently  of  these  reasons,  Mr.  Justice   Wise  is 

Graham      of  opinion  that  the  verdict  as  to  this  first  point  cannot 
.^^-  be  disturbed.    He  conceiyes  that,  where  money  is  ad- 

yanced>  and  a  negotiable  instrument  concurrently  taken 
for  it,  the  question  to  be  determined  is  not  one  of  law, 
but  of  fact ;  namely,  whether  the  person  adyancing  the 
money  abandoned  his  right  to  treat  the  transaction  as  a 
loan.  Had  that  question  been  left  to  the  jury,  he  has  no 
doubt  that  there  was  eyidence  to  support  a  finding  on  it 
in  the  negatiye.  But  the  point  was  decided  by  me  as 
one  of  law ;  and  there  has  been  no  complaint  of  this  as 
a  misdirection.  His  Honor  thinks,  therefore,  that  the 
appropriate  objection  is  not  now  raised. 

Secondly,  as  to  the  power  of  Jeffreys  to  bind  his  co- 
partner in  those  transactions,  considered  as  loans;  and 
the  liability  of  the  defendant  upon  them  as  such«  We 
are  of  opinion,  haying  regard  to  the  nature  of  the 
business,  and  to  the  circumstances  which  exist  in  con- 
nection with  it,  in  this  colony,  that  the  power  of  borrow- 
ing is  incidental  to  a  partnership  in  stations,  and  the  de- 
pasturing there  of  sheep  and  cattle ;  and  that  the  jury 
were  justified,  upon  the  eyidence  before  them,  in  finding 
the  existence  of  such  a  power  necessary,  for  the  prose- 
cution of  undertakings  of  that  character.  Independently, 
therefore,  of  any  evidence  respecting  the  general  practice 
among  squatters  to  borrow,  or  any  question  as  to  the 
defendant's  express  authority  to  Jeffreys^  deposed  to  by 
the  latter,  we  think  the  plaintiffs  entitled  to  recover. 

There  is  no  ground  for  doubting  that  the  plaintiffis 
believed  the  money  to  have  been  required  for  the  pur- 
poses of  the  stations — and,  consequently,  of  the  partner- 
ship. Mr.  Jeffreys  certainly  represented  to  them,  that 
he  wanted  it  for  those  purposes.  The  borrowing,  there- 
fore, was  on  account  of  the  partnership.  And,  if  such 
an  act  was  either  neceseary,  that  is,  not  for  the  particular 
emergency,  but  having  regard  to  the  ordinary  exigencies 
of  the  business,  or  was  ttetial,  in  the  course  of  the  ordi- 
nary prosecution  of  a  partnership  business  of  that 
character,  it  must  be  presumed  to  have  been  within  the 
.scope  of  the  partner's  authority;   since,  in  partnersliip 
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transaciioiiB,  each  partner  is  the  agent  and  representative         i862. 
of  all  its  members.  Graham 


MiLFOBD,  J.  I  desire  to  add  for  myself  the  follow- 
ing observations,  as  to  an  intention  in  Jeffrey 8  to  bind 
the  partnership. 

In  this  case,  the  partnership  was  carried  on  by 
Jeffreys  in  bis  own  name ;  so  that,  by  that  name,  he 
might,  either  borrow  money  for  himself,  or  for  the  part- 
nership— ^and,  unless  there  was  something  to  indicate  the 
latter,  the  loan  would  prima  facte  be  to  the  individual. 
If,  however,  as  was  here  the  fact,  Jeffreys  represented  at 
the  time  that  the  money  was  for  the  partnership  stations, 
he  would  not  be  permitted  to  say  that  it  was  borrowed 
for  himself  personally.  Or,  if  the  money  was  subse- 
quently applied  to  partnership  purposes  (as  was  the  fact 
here,  at  least  as  to  part  of  it),  that  would  be  strong  evi- 
dence to  show  that  Jeffreys  used  his  name  for  those 
purposes,  and  not  for  his  individual  use.  He  must, 
therefore,  in  my  opinion,  be  taken  to  have  obtained  the 
loans  in  this  case  on  account  of  the  partnership,  and  not 
on  his  private  account. 

The  rule  for  a  new  trial  will  be  discharged,  upon  the 
plaintiffs  making  the  reductions  hereinbefore  specified. 
We  might  possibly  have  directed  a  further  reduction, 
by  disallowing  the  entire  charge  for  interest;  to  which, 
under  ordinary  circumstances,  the  lender  of  money  is  not 
entitled.  But  we  have  felt,  that  we  were  scarcely  in  a 
position  to  deal  with  this  question ;  inasmuch  as  neither 
at  the  trial,  nor  on  the  argument  before  ourselves,  so  far 
as  we  remember,  was  the  objection  taken — and  I  am 
myself  under  the  impression,  that  there  was  either  a 
promise  or  course  of  dealing  shown,  or  conceded,  entitling 
the  plaintiffs  to  interest,  if  they  should  be  held  entitled 
to  recover  at  all.  The  rule  must  be  discharged  with 
costs,  although  the  defendant  has  to  a  small  extent  suc- 
ceeded ;  because  so  far  he  prevails  by  the  indulgence  of 
his  opponent,  and  because  on  the  substantial  points  he 
has  entirely  failed. 

Rule  discharged,  with  costs. 
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J'ln®  ^-  Hughes  against  Hughes  (a). 

^Sf^ntf"^*  Jff^Y^OTT  in  support  of  the  declaration,  and  the 
left  a  loaded  demurrers  to  the  pleas  (J).    The  first  count  charges 

SSSribie  ^  the  defendant  as  innkeeper,  and  alleges  that  he,  with 
in  his  house,  negligence  and  without  due  precaution,  left  a  loaded 
^mJ^^^  pistol  in  an  unprotected  position ;  and  that  his  servant 
Bible  for  an  obtained  it,  and  with  it  carelessly  shot  the  plaintiff,  who 
t^rpe^T"^  was  one  of  the  defendant's  guests.  [Stephen,  C.  J.  The 
lawfuUyinhis  question  is,  if  A.  asks  B.  to  dinner,  and  leaves  a  loaded 
ex^ion,Nn  pistol  on  the  table,  and  A's.  servant  being  ignorant  that 
consequence  it  is  loaded,  accidentally  shoots  B.  with  it,  whether  A. 
handled  care-  ^^  liable?]  In  DioRon  V.  Bell  (c)  the  defendant,  being 
leasiybyoneof  possessed  of  a  loaded  gun,  sent  a  young  girl  to  fetch  it, 
So  also  with  directions  to  take  the  priming  out,  which  accord- 
cx* losi*n^  ingly  was  done,  and  the  plaintiflTs  son  was  injured  in 
caused  by  the  consequence  of  the  girl's  presenting  the  gun  at  him  and 
ryolm^^nd^^  drawing  the  trigger,  when  the  gun  went  off;  and  it  was 
inexpenenced  held  that  the  defendant  was  liable  because  he,  by 
b^r^fthr""  charging  the  gun,  had  made  it  capable  of  doing  mis- 
defendant's  chief,  and  it  was,  therefore,  his  duty  to  render  it  safe 
*The  third  ^^^  innoxious.  The  defendant  in  the  present  case  is 
count  stated  responsible  for  the  same  kind  of  negligence,  by  leaving 
fendantjby"  *^^  exposed  a  mischievous  instrument.  Wherever  an 
himself  and  instrument,  dangerous  in  its  existing  state,  and  calcu- 
so  carelessly,  lotted  to  injure  those  who  come  in  contact  with  it,  is 
negligently,  go  placed  as  to  be  likely  to  cause  bodily  hurt,  the  person 
perly  placed     thus  placing  it  is  liable,  if  hurt  ensues,  to  the  party  in- 

thatitthereW  DioMm  V.  Bell  that  the  servant  is  an  inexperienced  person.] 
ii^u^^^he  ^^  ^^®  second  count  it  is  alleged  that  the  defendant  did 
plaintiff;         not  give  notice  of  the  dangerous  condition  of  the  pistol. 

d'efend^t        ^  ^^^^  ^-   ^oUbrooh  {d\  the  defendant  for  the  pro- 
pleaded  that 
the  acts  com- 
plained of  were  those  of  the  servant.   Held^  on  demurrer,  that  the  acts  complained  of  were 
those  of  the  servant,  and,  therefore,  that  there  was  no  personal  negligence  or  breach  of 
duty  on  the  part  of  the  defendant. 

(o)  Before  Stephen,  C.  J.,  find  Wife,  J. 

(fc)  Thi'  pleadinsfs  urc  suflicientlv  Bet  out  in  ilio  judp:nn'nt. 

(c)  5  M.  &  S.,  11)8.  '  id)  4  Bing.,  G28. 


(o)  See  Jardin  v.  Onmpy  8  M.  &  W.,  782. 
_.  ft  Aid.,  304.  (p)  6  Kxch.,  767. 

(d)  4  Taunt,  650.  («)  2  H.  BL,  850. 

(/)  Bnt  see  Bishop  ▼.  Bedford  Charity,  29  L.  J.  Q.  B.,  53;  8.  O., 


^)8B. 
(d)4Tf 
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teotion  of  his  property,  some  of  which  had  been  stolen,  1862 

set  a  spring-gnn,  without  notice^  in  a  walled  garden,  Huqhes 
and  the  plaintiff  who  had  climbed  over  the  wall  in  pur- 
suit of  a  stray  fowl,  having  been  shot  and  seriously 
injured,  the  defendant  was  held  liable  in  damages  (a). 
lioU  Y.  Wilkes  Q))  is  distinguishable,  because  in  that  case 
the  plaintiff  knew  that  the  spring-guns  were  placed  on 
the  premises  upon  which  he  wrongfully  entered ;  and  the 
maxim  volenti  non  fit  injuria  applied.  Even  if  the 
defendant  had  placed  this  pistol,  where  it  was  found, 
as  a  means  of  protection,  in  the  words  of  Burraugh,  J., 
in  Bird  y.  HoTbrooky  ^'notice  ought  to  be  given  where 
these  means  of  protection  are  resorted  to."  {Stephen^ 
C.  J.,  referred  to  Longmeid  v.  Holliday  {o),'\  In  the 
judgment  in  that  case,  the  liability  of  one  who  delivers  a 
dangerous  instrument  without  notice  to  another  who  is 
injured  thereby,  is  distinctly  recognized. 

The  sixth  plea,  which  is  pleaded  to  the  first  and  second 
oounts,  traverses  an  immaterial  averment  in  these  counts, 
because  they  disclose  a  good  cause  of  action  whether 
the  plaintiff  was  or  was  not  the  defendant's  guest. 

The  seventh  plea  is  pleaded  to  the  third  count, 
which  avers  that  the  defendant,  by  himself  and 
his  servants,  so  negligently,  carelessly,  and  improperly 
placed  the  loaded  pistol,  that  it  exploded  and  shot  the 
plaintiff, — and  it  alleges  that  the  acts.complained  of  were 
done  by  Collins,  the  defendant's  servant  But  whether 
Collins  is  or  is  not  the  servant,  the  defendant  is  the 
owner  of  the  house,  and  is  therefore  liable,  Leslie  v. 
Pounds  (c[)f  Payne  v.  Rogers  (e);  as  a  wider  responsi- 
bility, attaches  in  such  case  (/). 

Sheppard  in  support  of  the  pleas,  and  the  demurrer 
to  the  declaration.  The  first  count  is  bad.  The  mere 
allegation  that  the  plaintiff  was  a  guest,  without  averring 
tender  of  the  amount,  to  which  the  innkeeper  is  reason- 


ed L.  j.  q.  B.,  215. 
o 
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1862.        ably  entitled^  raises  no  duty  in  the  defendant  towards 
HuoHBs       ^he  plaintiff;  Fell  v.  Knight  (a).    There  must  be  some 
^-  consideration  to  support  the  duties  which  spring  from 

that  relationship;  and  the  declaration  must  be  taken 
most  strongly  against  the  plaintiff^  as  where  in  an  action 
for  permissive  waste  the  declaration  only  averred  that  the 
defendant  held  as  tenant  to  the  plaintiff  it  was  held 
that  it  must  be  taken  to  be  a  mere  tenancy  at  will; 
Harnett  v.  Matiland{b),  The  authorities  show  that 
**  the  innkeeper's  liability  at  Common  Law  only  extends 
to  ^bana  et  cataHay  and  that  the  innkeeper  ought  to 
keep  the  goods  and  chattels  of  his  guest,  and  not  his 
person ; "  Ccdye's  Case  (c).  The  second  count  relies  on 
the  defendant's  liability  for  the  acts  of  his  servant ;  but 
it  is  quite  consistent  with  the  averments  in  this  count 
that  this  was  the  wilful  act  of  the  servant,  and  not  in 
the  course  of  his  duty,  and  without  the  master's  assent ; 
McMantis  v.  Griekett(d),  The  plaintiff  being  lawfully 
in  the  defendant's  house  does  not  burden  the  defendant 
with  so  wide  a  responsibility ;  in  Southeote  v.  Stanley  (e) 
the  declaration  alleged  that  the  plaintiff  was  lawfully  in 
defendant's  house  as  a  visitor,  by  his  invitation,  and  that 
for  the  purpose  of  leaving  the  house,  the  plaintiff,  with 
the  defendant's  permission  and  knowledge,  opened  a 
glass  door  of  the  defendant's,  which  it  was  necessary  to 
open,  and  that  by  the  carelessness,  negligence,  and  de- 
fault of  the  defendant,  the  door  was  in  an  insecure  and 
dangerous  condition,  and  unfit  to  be  opened ;  by  reason 
whereof,  and  of  the  carelessness,  negligence,  default,  and 
improper  conduct  of  the  defendant  a  piece  of  glass  fell 
from  the  door  upon  the  plaintiff  and  injured  him,  and  it 
was  held  that  the  declaration  disclosed  no  cause  of 
action  (/).  The  principle  being  the  same  as  that  which 
relieves  masters  from  being  liable  for  injuries  resulting 
to  one  servant  from  the  negligence  of  his  fellow-servant, 
because,  it  is  said,  they  all  sail  in  the  same  boat ;  Degg 


t. 


;o)  8  M.  &  W.,  276.  (5)  16  M.  &  W.,  258. 

[c)  1  Sm.  L.  a,  90.  ((2)  1  East,  10& 

(e)  1  H.  &  N.,  247;  25  L.  J.  Ex.,  339. 
(/)  On  ibis  oaae  Bee  the  judgment  of  WiUiamSy  J.,  Corby  v.  HiU,  4 
C.  B.  N.  S.,  565 ;  27  L.  J.  0.  P.,  218, 
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V.  Midland  Bailway  Company  (a),  Potter  v.  Faulkner  (b).        1862. 
[Wise,  J.     In  Sovihcote  v.   Stanley  the  defendant  was      hughes 
charged  with  the    consequences  only  of  an  omission; 
but   here    the    defendant    is    alleged    to    have    com- 
mitted an  act  of  negligence  in  the  disposition  of  this 
pistol.]     It  is  contended  that  the  defendant  was  under 
no  duty  or  obligation  to  the  plaintiff;  as  in  Chapma/n 
Y,  Bothtoeil  (e),  where    the    defendant,  being    a    shop- 
keeper, inyited  his  customers  to  go  on  to  his  premises, 
and  his  liability  was  the  consequence  of  that  relation- 
ship; or  in  Barnes  v.   Ward(d),  where  the  duty  was 
cast  on  the  owner  of  the  house  and  premises  adjoining 
a  public  footway  to  fence  them   off,  so  as  to  prevent 
damage  to  any  one  using  the  way  with  ordinwy  caution. 
But  in  the  present  case  the  plaintiff  voluntarily  places 
himself  in  a  certain  position  as  regards  the  defendant, 
without  any  consideration  passing  from  him  to  the  de- 
fendant, and  is  injured  by  the  act  of  a  servant,  but  not 
in  the  course  of  his  employment  as  a  servant  in  his 
master's  business ;  in  such  a  case,  on  what  principle  is 
the  master   responsible?      In  Lygo  v.  Newhold(e)  the 
plaintiff  employed  the  defendant  to  remove  her  goods  in 
his  cart  for  hire;  with  the  consent  of  the  defendant's 
carman,  plaintiff  got  on  the  cart  which  broke  down,  and 
the  plaintiff  was  personally  injured;  but  the  defendant 
was  held  not  to  be  responsible.    In  DioRon  v.  Bdl  the 
defendant,  by  sending  a  young  girl  for  the  loaded  gun, 
was  directly  guilty  of  negligence;  but  can  it  be  con- 
tended in  the  present  case  that  if  Collins  had  wounded 
himself,  his   administrator    could    have    sued  the  de- 
fendant ?     {Stephen,  C.  J.    The  negligence  is  not  im- 
puted so  much  to  the  servant  as  to  the  defendant  for 
leaving    a    dangerous   weapon    about.]      The    plaintiff 
would  not  have  been  injured  if  he  had  not  chosen  to 
become  a  guest,  and   Collins  had  been  negligent  and 
careles& 

But  if  these  two  counts  disclose  any  cause  of  action, 
they  are  answered  by  the    sixth  plea,    which  denies 

(a)  1  H.  &  N.,  781 ;  26  L.  J.  Ex.,  171.  (6)  81  L.  J.  Q.  B.,  80. 

(c)  1  E.  B.  &  E.,  168 ;  27  L.  J.  Q.  B.,  315.    {d)  9  0.  B.,  392. 
(0)  9  Ezoh.,  302;  23  L.  J.  Ex.,  109. 
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October  4. 


any  consideration  moving  between  the  parties^  or  any 
relationship  upon  which  the  alleged  duty  can  be  said  to 
depend. 

The  third  count  is  good,  but  is  avoided  by  the 
seventh  plea,  because  it  shows  that  the  actual  n^li- 
gencCy  if  any,  was  the  act  of  the  servant,  for  which  the 
master  is  not  responsible. 

MeymM  in  reply.  If  at  the  trial  it  was  proved  that 
the  pistol  was  fired  wilfully,  the  plainti£f  would  be  non- 
suited ;  but  upon  the  pleadings  the  negligence  and  care- 
lessness is  admitted.  In  8<mthcate  v.  Stanley,  the  act 
for  which  it  was  endeavoured  to  make  the  defendant 
liable  was  only  an  act  of  omission ;  but  in  the  present 
case  the  defendant  **  left  and  placed "  the  pistol,  which 
is  an  express  act  of  carelessness.  A  person  who  keeps  an 
animal  of  known  dangerous  propensities,  or  uses  an  in- 
strument from  which  some  maidfest  danger  may  arise, 
may  be  responsible  for  an  injury  occasioned  by  such 
animal  or  instrument  without  proof  of  negligence  (a). 
Further,  where  the  master  has  first  been  guilty  of  some 
careless  condact,  he  is  liable  for  the  consequences  of 
such  conduct,  although  the  carelessness  of  a  third  party 
may  have  been  the  immediate  cause  of  such  conse- 
quences— and,  especially,  if  that  third  party  is  his  ser- 
vant. As  to  the  siKth  plea,  it  admits  that  plaintiff  was 
lawfully  there,  but  whether  he  was  there  for  fee  or 
reward  or  as  a  guest  is  immaterial. 

Cwr,  ad  wiU. 

Stephen,  0.  J.,  delivered  the  judgment  of  the  Court 
in  this  case  as  follows : — 

The  question  in  this  case  is,  in  substance,  whether 
the  defendant  is  liable  in  point  of  law,  for  an  injury  in- 
flicted in  his  house  on  the  plaintiff,  by  the  explosion  of 
a  pistol,  which  the  former  had  there  incautiously  left 
loaded,  in  an  accessible  place;  whence  a  third  person 
took  it,  and  by  accident  discharged  its  contents  against 


(a)  Per  CoMwm^  0.  J.,  in  Vavghxn  v.  Taff  Vale  B.  C,  29  L.  J. 
Ex.,  247. 
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the  plainti£f— he  being  then  lawfully  in  the  house,  and  1862.' 
the  person  so  causing  the  explosion  being  a  servant  of  Hughieb 
the  defendant,  or  a  young  and  inexperienced  person,  a  hughbs. 
member  of  his  fjEunily. 

The  first  count  alleges,  that  the  acts  complained  of 
occurred  at  an  inn,  of  which  the  defendant  was  land- 
lord ;  that  the  plainti£f  was  there  as  his  guest ;  and  that 
it  was  the  defendant's  duty,  as  an  innkeeper,  to  take 
due  precautions  to  prevent  injury  to  guests,  by  the  care- 
lessness and  inexperience  of  himself  or  his  servants: — 
but    that  the  defendant  neglected  that  duty,  and  im- 
properly and  negligently  and  without  due  care  and  pre- 
caution, left  the  pistol  in  an  accessible  and  unprotected 
place,  where  a  servant  of  the  defendant  obtained  pos- 
session of  it,  and  used  it  in  so  careless  and  inexperienced 
a  manner,  that  it  exploded,  and  the  contents  were  dis- 
charged into  the  plaintiff's  body.     The  second  count 
omits  the  allegations,  respecting  the  defendant's  position 
and  duty  as  an  innkeeper ;   and  instead!  of  them  avers, 
that  the  defendant  carelessly  and  negligently  left  the 
pistol    in  an    accessible  and  unprotected  place  in  his 
house,  without  notice  of  its  condition  to  any  person : — 
and  that  it  was  taken  thence  by  a  member  of  the  de- 
fendant's   family,  a    young  and  inexperienced  person* 
who  handled  the  weapon  in  so  careless  and  improper  a 
manner  that  it  exploded,  thereby  injuring  the  plaintiff 
who  was  then  lawfully  in  the  house. 

There  is  a  third  count,  stating  that  the  defendant 
'<  by  himself  and  his  servants  ^'  so  carelessly,  negligently, 
and  improperly  placed  and  bandied  a  loaded  pistol,  that 
it  thereby  exploded — and  was  discharged  against  the 
plaintiff  as  aforesaid. 

To  the  first  and  second  counts  the  sixth  plea  is,  that 
the  plaintiff  was  in  the  house  by  the  former's  permission 
only,  without  reward  or  payment ;  and  not  as  a  guest  of 
the  defendant,  in  bis  character  of  an  innkeeper.  To  the 
third  count  he  pleads,  in  addition  to  the  two  former  alle- 
gations, that  the  acts  complained  of  were  those  of  his 
servant  The  defendant  demurs  also  to  the  first  two 
counts,  and  the  plaintiff,  on  his  part,  demurs  to  the  last 
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1862.        being    the    seventh — plea;    the  question  on   each  do- 
HuoHEs       murrer,  in  effect  (irrespective  of  the  defendant's  asserted 
liability  as  an  innkeeper)  being  the  one  already  stated. 

The  case  was  argued  before  Mr.  Justice  Wise  and 
myself  only ;  and  we  are  of  opinion  that  on  the  whole 
record  the  action  is  maintainable.  The  allegations  iu 
the  first  count  as  to  the  defendant's  particular  character 
of  innkeeper,  we  think  are  immaterial ;  since  it  appears 
by  the  plea,  that  the  plaintiff  was  not  the  former's  guest 
in  that  capacity.  We  need  not  consider  any  question, 
therefore,  respecting  the  peculiar  common  law  liability 
of  innkeepers.  But  enough  remains  in  that  county  as  in 
the  second,  to  show  the  responsibility  of  the  defendant. 
In  each  it  is  alleged,  that  he  negligently  left  the  pistol 
which  caused  the  injury,  loaded,  and  without  notice  to 
any  one  of  its  condition  (or,  as  stated  in  the  first  conut, 
without  due  care  or  precaution),  in  an  accessible  and 
unprotected  spot  in  bis  house ;  whence  it  was  taken  by 
a  third  person,  being  either  his  servant,  or  a  young  and 
inexperienced  member  of  his  family,  and  by  that  person 
the  weapon  was  thereupon  so  carelessly  and  improperly 
used  or  handled,  that  it  exploded.  For  the  damage 
thereby  occasioned  to  the  plaintiff,  who  was  at  the  time 
confessedly  in  the  house  by  its  owner's  invitation,  it  ap- 
pears to  us  that  the  defendant  is  answerable. 

The  case  is  not  like  that  of  Southcote  v.  Stanley  (a), 
relied  on  for  the  defendant.  There,  the  injury  was 
occasioned  by  the  unsafe  condition  of  a  door,  in  the  de- 
fendant's house,  in  which  the  plaintiff  was  at  the  time  a 
guest;  and  the  latter's  counsel  contended,  that  it  was 
the  defendant's  duty  to  have  seen  to  the  safety  of  that 
door.  But  the  Court  held,  that  he  was  not  responsible 
to  the  plaintiff  for  an  omission  of  that  character.  The 
actual  negligence,  it  was  observed,  might  have  been  that 
of  a  servant;  and,  in  such  cases,  the  members  of  one 
family  or  household  (guests  being  for  the  time  on  that 
footing),  are  all  as  it  were  rowing  in  the  same  boat — in 
other  words,  voluntarily  submitting  to  the  same  common 

(a)  25  L.  J.  Ex.,  340. 
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riflkg.     Two  of  the  Judges  intimate,  howeyer,  that  for        1862. 
any  act  of  eommisHon  on  tlie  part  of  the  host,  not  being       huohbb 
an  omission  merely,  causing  bodily  injury  to  his  guest,      „^^- 
the  former  would  be  liable.     And  BramweU^  B.,  ob- 
serves : — "  I  agree  that  a  person  lawfully  in  a  house  has 
a  right  to  expect,  that  there  is  no  pitfall  in  his  way." 

Now,  in  the  present  case,  there  was  in  effect  just  such 
a  pitfall ;  and  there  was  an  act  of  commission  by  the 
defendant,  personally,  forming  the  ultimate  cause  of  the 
injury.  The  principle  of  the  decision  in  DioMm  v. 
Ben  (a),  therefore — ^recognised  in  Longmeid  v.  HoUi- 
day  (b) — applies.  The  circumstances  there  were  the 
following.  The  plaintiff  and  defendant  were  fellow- 
lodgers,  and  the  latter  kept  in  the  house  a  loaded  gun, 
for  which  he  one  day  sent  a  young  servant  girl.  He 
took  the  precaution,  however,  of  desiring  that  it  might 
not  be  given  to  her,  until  the  priming  had  been  ex- 
tracted. This  was  done ;  and  the  girl,  thinking  probably 
that  all  was  safe,  or  not  knowing  that  the  gun  was 
charged,  presented  the  instrument  in  play  at  the  plain- 
tiff^s  son,  and  shot  him.  The  Court-  held  that,  notwith- 
standing the  degree  of  care  taken  by  the  defendant,  he 
was  responsible  for  the  injury  thus  occasioned  ;  for, 
having  himself  made  the  noxious  weapon  capable  of 
doing  mischief,  the  duty  was  imposed  on  him  of  render- 
ing it  safe — for  which,  as  the  sequel  showed,  the  removal 
of  the  priming  was  not  sufficient. 

Now  the  circumstances  here  (taking  them,  of  course, 
as  they  stand  admitted  by  the  demurrer),  disclose  an 
equal  amount  of  negligence ;  for  the  defendant  left  his 
pistol  loaded,  without  intimation  of  its  dangerous  state, 
accessible  to  every  one  in  his  bouse,  however  inex- 
perienced or  incompetent  We  do  not  see,  therefore, 
that  the  case  is  distinguishable  in  substance  from  Dixon 
V.  BeU.  In  each  case,  the  person  directly  causing  the 
explosion  acted  without  orders.  In  doing  the  particular 
act,  each  of  them,  therefore,  was  an  independent  agent, 
and  guilty  of  carelessness  as  great,  perhaps,  as  that  of 

(a)  5  M.  &  8.,  l»8.  (P)  6  Bxoh.,  768. 
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1862.        the  defendant    But  the  primary  cause  of  the  mischief, 

Hughes  i^  ^ach  case,  was  the  owner  of  the  weapon,  whose  duty 
HuoHHB.  ^*  ^^'  knowing  it  to  be  loaded,  to  have  taken  proper 
precautions  against  such  accidents.  And  the  leaving  of 
a  loaded  firearm  about  by  such  a  person,  accessible  to 
everybody,  in  whose  hands  it  might  explode  if  handled 
in  ignorance,  and  without  due  care — or  the  causing  of 
one  to  be  delivered,  in  a  state  not  absolutely  innoxious, 
to  one  who  might  so  handle  and  use  it, — seems  to  us  to 
be  each  an  act  of  the  same  character,  and  each  about 
equal  in  the  kind  and  degree  of  culpability.  It  is  cul- 
pable, because  of  the  known  dangerous  nature  of  such 
an  instrument  when  loaded,  and  the  knowledge  which 
its  owner  had,  that  it  was  in  that  state.  Hence  arose 
the  duty,  his  neglect  of  which  (that  neglect  being  ad- 
mitted by  the  demurrer)  exposes  the  defendant  to  lia- 
bility in  this  action. 

Several  instances  of  breach  of  duty  are  given,  in 
Longmeid  v.  HoUidatfy  illustrative  of  the  principle  on 
which  the  right  of  action  is  founded,  in  cases  of  this 
nature.  Among  these  instances,  are  acts  of  carelessness 
and  other  misconduct  by  coach-drivers,  and  of  negli- 
gence by  surgeons,  or  artificers,  occasioning  bodily 
injury  to  third  persons ;  where  the  wrong-doer  is  liable 
to  the  latter,  although  there  may  have  been  a  contract 
with  another  party,  for  violating  which  he  may  also  be 
answerable.  ^'And  it  may  be  the  same,"  observes 
Baron  Parke  in  giving  judgment,  *'  when  any  one  de- 
livers to  another,  without  notice,  an  instrument  in  its 
nature  dangerous  (or  under  particular  circumstances,  as 
a  gun  which  he  himself  loaded),  and  that  other  person 
is  injured  thereby;  or,  if  he  places  it  in  a  situation 
easily  accessible  to  a  third  person,  who  sustains  damage 
from  it."  But  there  is  no  appreciable  difference,  we 
conceive,  as  to  responsibility  in  the  person  so  delivering, 
or  having  so  placed  the  gun,  between  the  case  of  an 
injury  sustained  by  the  individual  taking  it,  and  an  in- 
jury inflicted  by  him  thereupon,  in  ignorance  of  its  con- 
dition, on  a  third  party  standing  by — ^which  latter,  as 
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we  have  seen,  was  the  exact  case  in  Diesan  v.  BeU,  and  is        I8e2. 
the  case  here.  Hvghbs 

Upon  the  demurrer  to  the  two  first  counts,  therefore, 
as  also  on  the  demurrer  to  the  sixth  plea,  the  plainti£f 
will  have  judgment.  But  the  seventh  plea,  we  think,  is 
an  answer  to  the  third  count;  and  on  the  demurrer  to 
that  plea,  consequently,  judgment  must  be  entered  for 
the  defendant.  Looking  at  the  allegations  in  that  count 
and  plea  together,  we  must  take  the  defendant's  assertion 
to  be  that  the  acts  there  referred  to  respectively,  if  more 
than  one,  were  all  those  of  the  servant ;  and  so,  that  there 
was  no  personal  negligence  or  breach  of  duty,  on  the 
defendant's  part.  But,  in  that  case,  for  reasons  already 
sufficiently  explained,  the  defendant  was  not  liable  to  his 
guest;  that  is  to  say,  he  was  not  responsible  for  the 
negligence  or  carelessness  of  a  servant  only. 

Judgment  for  the  plaintiff  on  the  demurrer 
to  the  first  and  second  counts  of  the 
declaration,  and  on  the  demurrer  to  the 
sixth  plea;  for  the  defendant  on  the 
demurrer  to  the  seventh  plea. 


The  Obiehtal  Bank  Cobpobation  cLgainst  June  24. 

HOBSIKGTON  (a). 

ASSUMPSIT  on  a  promissory  note  made  by  the  defen-  ^^t^SThe 

dant  and  delivered  to  /•  T.  McCarthy,  in  the  words  foUowing 

and  figures  following :-  K^i^. 

"  Burrangong,  7th  March,  1862.    £800.    On  demand  On  demand,  I 
I  promise  to  pay  /.  T.  McCarthy,  or  his  order  the  sum  of  SIT  M.*^r^ 

£800,  received  this  day  from  the  Oriental  Bank  Corpora-  ^  ^^^^  **»® 

tion,  for  the  special  purpose  of  purchasing  gold,  and  J^ivedthia 

which  sum  is  to  be  accounted  for  on  or  before  the  10th  ^  ^'^?l***l 

•     .      .  OnentalBank 

MWtant.  Corporation, 

Alfbed  Hobsington.      SfJ^'^""^^ 

purpose  of 

Payable  at  the  Oriental  Bank  Corporation,  Burrangonff."  pnichasing 

°     ^       gold,  and 

which  snm  is 
to  be  aooomited  for  on  or  before  the  10th  instant     Payable  at  the  Oriental  Bank 
Corporation,  Burrangong,"  is  not  a  promissory  note  and  cannot  be  deolared  on  as  snoh. 

(a)  Before  SUphm,  0.  J.,  and  Wi$e,  Jt 
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1862.  Averment : — That  the  said  J.  T.  M.  indorsed  the  same 

TheOBiBNTAL  to  the  plaintiff;  fulfilment  of  all  conditions  precedent  and 
Bank        non-payment.     Demurrer  and  joinder. 

COBFOBATION  '^    ^  •* 

V. 

HoBBiNQTON.  Skeppavd  appeared  in 'support  of  the  demurrer.  The 
instrument  declared  on  is  not  a  promissory  note ;  so  that 
the  indorsee  can  sue  the  maker.  It  is  an  agreement  for 
the  payment  of  money  and  the  performance  of  another  act, 
— namely,  an  accounting  between  McCarthy  and  the  de- 
fendant—and such  a  contract  could  not  pass  by  endorse- 
ment. In  FoUett  v.  Moore  (a),  an  instrument  in  the 
following  terms, — "  I  promise  to  pay  H.  C.  M.,  or  order, 
on  demand,  £500,  for  which  I  agree  to  pay  him  £7  per 
cent,  per  annum,  and  also  to  give  him  my  life  policy  for 
£500  and  the  lease  of  my  house,  to  receive  all  benefit 
arising  from  the  same,  on  default  of  my  payment  of  the 
above  £500,  which  sum  I  have  this  day  borrowed  of  him. 
W.  H.  T.,*' — was  held  not  to  be  a  promissory  note.  Bylei 
on  Bilh  (b),  was  also  referred  to. 

Faticett  appeared  in  support  of  the  declaration.  This 
instrument  is  merely  an  irregular  note.  [Stepheny  C.  J. 
If  the  defendant  has  purchased  £200  worth  of  gold,  is  he 
still  liable  for  the  whole  amount  ?  If  this  is  a  promissory 
note,  although  he  may  have  accounted  to  the  bank,  he 
would  still  be  liable  to  a  remote  indorsee.]  The  defen- 
dant is  absolutely  liable  by  the  terms  of  the  instrument ; 
there  is  a  maker,  a  payee,  and  a  sum  certain,  payable  on 
demand  ;  the  rest  can  be  rejected  as  surplusage.  '^  If  an 
instrument  be  made  in  terms  so  ambiguous,  that  it  is 
doubtful  whether  it  be  a  bill  of  exchange  or  a  promis- 
sory note,  the  holder  may  treat  it  as  either,  at  his  dec- 
tionJ*  Byles  on  Bills  (c).  That  principle  will  include 
the  present  case.  In  Leeds  v.  Lancashire  {d\  where  the 
instrument  was  in  the  common  form  of  a  joint  and  several 
promissory  note  signed  by  three  persons,  and  an 
indorsement  was  written  at  the  time  of  the  signing  it, 
stating  that  the  note  was  taken  as  a  security  for  all 

(a)  4  Exoh.,  410 ;  19  L.  J.  Ex.,  6.  (b)  p.  78. 

(o)  p.  76.  (d)  2  Gamp.,  204. 
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balances  to  the  amount  of  the  sum  within  specified,        1862. 
which  one  of  the  three  might  happen  to  owe  to  the  TheOBixNTAL 
payee,  and  that  the  note  should  be  in  force  six  months,   o^  J^^qn 
and  that  no  money  should  be  liable  to  be  called  for  sooner   _     v. 
in  any  case.  Lord  EUenborough  said,  *^  As  between  the 
parties,  this  instrument  is  only  an  agreement,  and  not  a 
promissory  note.    In   the  hands  of  a  bona  fide  holder, 
who  received  it  as  a  promissory  note,  it  might  possibly 
be  considered  as  such."    [Stephen,  C.  J.    There  the  instru- 
ment was  perfectly  good  on  the  face  of  it,  the  difficulty 
was  occasioned  by  the  indorsement.    An  instrument  in 
this  form,  **  At  twelve  months,  I  promise  to  pay  A.  & 
Co.  £500,  to  be  held  by  them  as  collaterial  security  for 
any  moneys  now  owing  to  them  by  J.  M.,  which  they 
may  be  unable  to  recover  on  realizing  the  securities  they 
now  hold,  and  others  which  may  be  placed  in  their  bands 
by  him,"  is  no  promissory  note;   Bcbins  v.  May  (a).] 
Whatever  effect  might  be  given  to  this  instrument  as 
between  the  parties,  in  the  hands  of  an  indorsee  it  is  a 
promissory  note. 

Stephen,  C.  J.  This  is  not  a  promissory  note ;  if  it 
were  to  be  considered  a  promissory  note,  it  would  be  one 
payable  on  demand ;  but  by  the  latter  part  of  the  instru- 
ment, it  is  provided  that  the  amount  was  to  be  ^'  accounted 
for  on  or  before  the  tenth  instant."  It  would,  therefore, 
be  a  sufficient  answer  to  the  demand  for  payment,  that 
the  money  had  been  expended  in  the  purchase  of  gold 
within  the  time  limited. 

Wise,  J.  A  promissory  note  imports  consideration; 
and  an  indorsee  can  recover,  by  mercantile  law,  without 
proof  of  consideration  between  the  parties,  because 
by  making  the  note  the  maker  absolutely  contracts  to 
pay  according  to  the  exigency  of  the  instrument.  In 
this  case  there  is  no  debt  from  the  defendant,  but  a 
bailment  of  money  for  a  specific  purpose.  The  repay- 
ment is  contingent  on  the  demand  for  the  money  being 
made  before  it  is  spent,  or  before  it  is  accounted  for. 

(a)  11  A.  &  K,  214. 
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1862.        Such   an   instrument   is  not   endorsable,  because  it  is 
TheOBmrrAL  quite  consistent  with  its  terms  that  it  is  not  payable  to 
Bank       ^^e  indorsee. 

GOBFOBATIOH 

y.  Judgment  for  the  defendant 

HoBsnroTON. 


Jnne24.       Th^  Obiental  Bane  Corpobation  ogainst  Hewitt 

and  another  (a). 

wntoininKSe  T'^-^  declaration  contained  a  count  upon  a  note  similar 
common  -^     to  that  set  out  in  the  last  case,  and  also  counts  for 

defendan^^  money  had  and  received,  money  lent,  interest,  and  on 
pleaded  that    accounts  stated. 

8ued"for °were  ^^  ^®  common  counts  the  defendants  pleaded  that  '*  the 
a  certain  debt  money  alleged  by  the  said  counts,  to  be  payable  by  the 
due  m  respect  defendants  to  the  plaintiffs,  were  a  certain  alleged  debt 
of  a  certein  declared  on  as  being  due  to  the  plaintiffs  by  the  defen- 
piaced  by  the  dants,  in  respect  of  a  certain  sum  of  £800,  placed  in  the 
Fh^h*^  ^f  hands  of  the  defendants  by  the  plaintiffs,  through  one 
thedefen-        /.  F.  McCarthy  their  manager,  and  not  otherwise;  and 

wnts  for  the  ^**  *^^  ^^^  ®^^"^  ^^  £800  was  placed  in  the  hands  of  the 
plaintiffs,  to  defendants,  as  agents  for  the  plaintiffs  for  the  purpose  of 
?n  bSSSf??^^  enabling  the  defendants  to  purchase  gold  on  behalf 
the  plaintiffs,  of  the  plaintiffs,  and  for  no  other  purpose  whatever,  and 
oSier  purpose,  without  reward  to  be  paid  to  the  defendants  for  or  in 
and  without  respoct  of  such  agency,  and  that  according  to  the  terms 
^Td  to  the  o^  their  agency  they  duly  expended  to  said  £800  in  the 
defendants  purchase  of  gold,  on  behalf  of  the  plaintiffs ;  and,  after 
spect  of,  such  the  purchase  of  the  gold,  and  before  the  time  of  delivery 
m^n°t  tii^^be  ^^  *^®  ^B,m%  the  aforesaid  HewiMy  then  having  the  said 
£800  was  duly  gold  in  his  possession,  was  attacked  by  certain  robbers 

XchiSe*of     *^^  *^®^  ^^  *^®'^  robbed  of  the  gold.    Demurrer  and 

gold,  and  that  joinder. 

after  such 
purchase,  and 

before  the  time  Fo/ocett  appeared  in  support  of  the  demurrer.  The 
th^samMhe  circumstances  stated  in  the  plea  do  not  constitute  a 
defendant  H.  su£Scient  excuse  for  the  non-payment  of  this  debt ;  nor 
the  »id^&    do  they  get  rid  of  the  defendant's  responsibility  as  a 

in  his  posses- 
sion, was  attacked  by  robbers  and  robbed  of  the  gold.    Eddy  a  good  plea. 

(a)  Before  Stophmy  0.  J.,  and  TFtM,  J. 
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gratnitonfl  bailee  of  the  money.    The  alleged  robbery  is        1862. 


V. 

Hewitt 
and  another. 


stated  to  have  taken  place  ^' after  the  purchase,  and  The  Oriental 
before  the  time  of  delivery*' ;  but  the  plea  does  not  mention  ^^^jqn 
when  that  time  was,  nor  that  it  was  within  a  reasonable 
time ;  neither  does  it  allege  that  the  loss  was  without  any 
default  on  the  part  of  the  defendant.  In  Doormam,  t. 
JenkvM  (a\  in  assumpsit  against  the  defendant  as  bailee 
of  money  entrusted  to  him  without  reward,  he  gave  the 
following  account  of  its  loss,  namely, — that  he  was  a 
coffee-house  keeper,  and  had  placed  the  money  in  his 
cash  box  in  the  tap  room,  which  had  a  bar  in  it,  and 
was  open  on  Sunday,  though  the  other  parts  of  his  house 
were  not,  and  out  of  which  the  cash  box  was  stolen  on  a 
Sunday.  The  Lord  Chief  Justice  told  the  jury  that  it 
did  not  follow  from  the  defendant's  haying  lost  his  own 
money  at  the  same  time  and  in  the  same  way,  that  he 
had  taken  reasonable  care  of  the  plaintifiTs  money,  and 
that  that  fact  afforded  no  answer  to  the  action,  if  they 
believed  the  defendant  had  been  guilty  of  gross  negli- 
gence. [Stephen^  C.  J.  That  was  a  case  of  larceny'; 
but  in  the  present  case  the  loss  is  alleged  to  have  been 
occasioned  by  '^robbery,"  which  implies  that  it  was 
taken  by  a  vis  major,  and  this  defence  therefore  is  incon- 
sistent with  any  default  on  the  part  of  the  defendants. 
If  the  plaintiff  intends  to  set  up  that  the  defendant 
placed  himself  in  a  situation  of  danger,  ought  not  that 
to  be  replied  ?]  He  may  have  neglected  proper  oppor- 
tunity for  delivery,  or  not  offered  su£Scient  resistance  to 
the  robbers.  [  Wise,  J.  This  is  an  action  for  money  had 
and  received — ought  you  not  to  have  sued  the  defendant 
as  bailee  for  negligence  ?  Stephen^  C.  J.  To  the  count 
for  money  lent,  the  defendant  says,  ^'you  placed  the 
money  in  my  hands  for  investment''  To  the  count  for 
money  had  and  received,  the  defendant  says,  ^'  you  placed 
the  money  in  my  hands  to  purchase  gold,  and  I  did 
purchase  gold."  In  other  words  the  defendant  says,  he 
never  was  indebted  as  alleged.  If  the  money  has  been 
expended  in  purchasing  gold,  and  the  defendant  has 


(a)  2  A.  &  E.,  256.. 
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Hewitt 
and  ODother. 


1862.  made  away  with  that  gold,  an  action  for  money  had  and 
TheOBiMTAL  received,  would  not  lie ;  it  is  not  money  in  the  defen- 
BAm  dant's  hands  for  the  plaintiff's  use,  if  it  has  been  laid 
out  pursuant  to  his  instructions.]  In  Walker  v.  Gfuar- 
antee  Assoeiation  (a),  the  plea  alleged  a  loss  by  irresis- 
tible violence,  and  without  any  default  or  negligence, 
or  want  of  due  care  on  the  part  of  the  defendant,  who 
was  a  bailee  of  money,  and  he  was  not  considered  liable ; 
but  in  the  present  case,  these  averments  are  wanting. 
[TFtsd,  J.  How  can  an  action  for  money  had  and 
received  lie,  when  the  money  has  become  transmuted 
into  gold  by  the  owner's  direction  ?  In  Parry  v.  Bdberts 
(b)y  the  plaintiff  employed  the  defendant,  without  reward, 
to  carry  some  money  to  L.  Defendant  did  not  deliver 
it,  and  afterwards  told  plaintiff  that  he  had  lost  it  at  a 
brothel.  He  was  afterwards  sued  for  money  had  and 
received  to  the  use  of  the  plaintiff.  Littledale,  J.,  in 
giving  judgment  says, ''  the  money  did  not  come  to  the 
defendant's  hands  originally,  as  money  had  and  received 
by  him  to  the  plaintiff's  use,  but  as  a  sum  entrusted  to 
him  for  a  specific  purpose ;  that  purpose  was  not  carried 
into  effect.  How  did  that  happen  ?  By  misappropria- 
tion ?  If  so,  money  had  and  received  would  lie.  But 
if  we  believe  the  defendant,  who  says  he  lost  the  money 
at  a  brothel,  the  action  should  have  been  brought  not 
for  money  had  and  received,  but  for  negligence."] 

8heppa/rd  appeared  in  support  of  the  plea,  and  cited 
De  BotJuehUd  v.  The  Boyal  Mail  Steam  Packet  Company 
(e).    He  was  then  stopped  by  the  Court. 

Stephen,  0.  J.  This  plea  is  a  sufficient  answer  to  the 
common  counts,  and  is  equivalent  to  the  general  issue. 
When  A.  has  deposited  money  in  the  hands  of  B.  for  a 
specific  purpose,  and  B.  does  not  expend  the  money 
pursuant  to  the  instructions  received  from  A.,  but  care- 
lessly squanders  it^  an  action  for  money  had  and  received 
will  lie ;  but  in  the  present  case,  the  defendant  alleges 


(a)  18  Q.  B.  2S6:  21  L.  J.  Q.  B.  257.  (b)  8  A.  &  E.  120. 

(o)  7  Exoh.  742 ;  21  L.  J.  Ex.  273, 


Hewitt 
and  another. 
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that  the  money  be  received  was  to  be  laid  out  in  pnr-        1862. 
chasing  gold,  and  that  be  has  so  expended  it;  it  is  TheOsiEirrAL 
therefore  no  longer  money  had  and  received  to  the  use    ^  ®^^"^ 
of  tbe  plaintiff.    If  instead  of  buying  gold,  according  to 
the  instructions,  he  bad  bought  silver,  it  may  be  that  eo 
instcmti  it  would  have  become  money  held  by  him  for 
the  payer's  use;  but  if  before  he  had  bought  gold,  he 
had  lost  the  money,  a  different  question  would  arise,  and 
I  think  the  proper  action  would  have  been  for  negligence. 

Wise,  J.  For  the  reasons  given  in  the  course  of  the 
argument,  I  think  the  plea  is  good.  If  the  plaintiff  has 
any  cause  of  action,  it  is  for  negligence.  In  Thomas  v. 
Thomas  (a),  an  Anonymous  ease  in  11  Mod.  92,  is  cited, 
which  bears  on  this  question.  **  Powell,  J.  If  I  give 
money  to  another  to  buy  goods  for  me  and  he  neglects  to 
buy  them,  for  this  breach  of  trust  I  shall  have  election  to 
bring  debt  or  account, — ^and  cited  four  or  five  cases. 
HoUy  C.  J.,  contra.  If  the  party  did  not  take  it  as  a 
debt,  but  ad  computa^imh,  or  ad  merehandizandum,  it 
must  be  an  account,  and  he  shall  have  the  benefit  of 
an  accoxmtant,  which  is,  he  may  plead  being  robbed, 
which  shall  be  a  good  plea  in  the  last  case,  but  not  in 
the  first.*'  In  the  present  case  the  claim  is  for  a  debt, 
but  the  facts  set  up  in  his  plea  show  that  it  was  no  debt. 

Judgment  for  the  defendant. 


(a)  5  Exoh.,  30. 
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1862. 
Jane  24.  FiTZPATBIOK  ogOilMt  MAOGmGAK  (a). 

To  an  action  fllHIS  was  an  action  on  two  promissory  notes,  made 

miaao^^notes  ^     ^7  *te  defendant  in  favour  of  one  Murphy ,  and 

made  by  indorsed  by  the   latter  to  Neunncm  and  M'Qirr,   who 

favour  of  M.,  indorsed  them  to  the  plaintiff. 

jndoraedbyM.      rjt^Q  defendant  pleaded: — First,  that  the  notes  were 

dorsedthemto  made  for  the  accommodation  of  Murphy,  and  without 

F'*d°*^f'?^-  consideration,  and  were  indorsed  by  him  to  Newman 

ded:  firBt,that  and  M'CHrr  on  a  special  agreement  made  between  all  the 

oommodation^  parties,  that  the  said  notes  should  not  be  indorsed  after 

notes  made  by  they  became  due,  and  the  plea  averred  that  Netoman  and 

in  fevour  of"*  M'Oirr  gave  no  value,  and  indorsed  the  notes  after  they 

M. ;  and  were  were  due  to  the  plaintiff.    The  second  plea  was  similar, 

M^toK under  with  an  additional  averment  that  the  plaintiff  took  the 

an  agreement  notes  with  uotice  of  the  premises.    The  fourth  plea  stated 

Sbe^wtieu  that  the  notes  were  made  in  favour  of  Murphy  for  the 

that  they  accommodation  of  Newman  and  M^Qirr,  and  to  enable 

Ldorsed^after  the  latter  to  get  the  notes  discounted ;  and  on  a  special 

they  were  agreement  that  the  said  Newma/n  and  M^CUrr  should 

N.  gave  no  not  indorse  them  after  they  became  due,  and  the  plea 

y^"®' *"^  then  averred  that  there  was  no  value  or  consideration  for 

after  they  the  making  or  the  indorsement ;  and  that  they  were  in- 

were  d*?®  ^  ^Qj^ged  to  the  plaintiff  after  they  became  due  with  notice 

The  second  of  the  premises. 

plea  was 
sinular  with 

the  averment  MUford  in  support  of  the  demurrer.  Ab  to  the  first 
iSahiUff  had  pl^  *he  plaintiff  must  be  assumed  to  a  holder  for  value ; 
notice  of  the  the  plea  does  not  aver  that  the  plaintiff  gave  no  consider- 
fourth  piea^^  ation,  or  that  he  had  notice  of  the  agreement  restraining 
stated  that  the  negotiability  of  the  instrument  after  it  became  due,  or 
N.'s  aowmmo-  that  it  was  an  accommodation  bill,  and  the  plea  is  there- 
dation,  to  fQpQ  \^^  In  Charles  v.  Marsden  (i)  it  was  held  to  be  no 
get  them  dis-  defence  that  a  bill  was  an  acconunodation  bill,  and  in- 
oounted,  and    ^Q^ged  to  the  plaintiff  after  it  became  due,  although  with 

on  a  special  ''  " 

agpreement 

that  N.  should 

not  indorse  them  after  they  beoame  dne ;  that  there  was  no  oonsideratlon  for  the  making 

or  indorsement,  and  that  thev  were  indorsed  to  the  plaintiff  after  maturity,  with  notioe. 

Held  that  they  were  aU  good  pleas. 

(a)  Before  Stephen,  0.  J.,  and  Wise,  J.  (6)  1  Taunt.,  224. 


V. 

Maoouigan. 
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notice  to  the  plaintiff  that  it  was  an  accommodation  bill ;  1862. 
and  in  CamUhers  v.  West  (a),  to  a  declaration  against  Fitzpatkick 
an  acceptor  of  a  bill  of  exchange  drawn  payable  to 
drawer's  order,  indorsed  by  him  to  B.,  and  by  B.  to 
plaintiff,  defendant  pleaded  that  he  accepted  for  the 
accommodation  of  the  drawer  and  B.  without  considera- 
tion, and  on  the  terms  and  condition  that  the  bill  should 
be  negotiated  for  their  accommodation  only,  before  the 
bill  became  due,  and  that  the  bill  was  indorsed  to 
plaintiff,  and  that  the  plaintiff  became  holder  after  it 
became  due,  and  the  plea  was  held  bad.  The  mere  fact 
that  an  accommodation  acceptance  has  been  endorsed 
after  maturity,  does  not  of  itself  defeat  the  rights  of  the 
holder,  Sturtevant  v.  Ford  (h) ;  nor  can  the  latter  be 
affected  by  equities  of  which  he  has  no  notice.  All  the 
parties  to  an  accommodation  bill  by  their  signatures 
hold  themselves  out  to  the  public  to  be  absolutely  bound 
to  every  person  who  shall  take  the  same  for  value  to  the 
same  extent  as  if  that  value  were  personally  advanced 
to  them.  The  second  and  fourth  pleas  aver  notice  of 
the  premises;  but  it  is  submitted  that  as  he  must  be 
assumed  to  be  a  holder  for  value,  he  is  not  bound  by 
an  agreement  between  third  parties  to  which  he  is  a 
stranger,  even  although  he  may  have  been  aware  of  it. 
He  also  cited  Stein  v.  Yglesias  (c),  Lazarus  v.  Gowie  (d)> 
and  Byles  on  Bills  (e), 

SJieppard  in  support  of  the  pleas.  As  to  the  first  plea, 
Parr  v.  Jewell  (/)  is  an  authority  that  an  engagement 
on  the  part  of  the  accommodation  drawer  not  to  nego- 
tiate the  bill  after  maturity,  is  in  itself  a  good  defence 
by  the  accommodation  acceptor  against  the  indorsee 
after  it  became  due ;  and  in  that  case  a  venire  de  novo 
was  ordered,  because  the  evidence  of  such  an  engage- 
ment had  not  been  submitted  to  the  jury.  In  Holmes 
V.  Kidd  (g)  where,  on  the  making  of  the  bill  of  ex- 
change,  it  was  agreed  between  the  drawer  and  the 
acceptors  that  the  latter  should  deposit  with  the  drawer 

(a)  11  Q.  B.,  14a  (b)  4  M.  &  G.,  101. 

(e)  1  G.  M.  B.,  565.        (d)  8  Q.  B.,  459.  (e)  p.  143. 

(/)  IG  C.  B.,  684.  ig)  8  H.  &  N.,  891 ;  28  L.  J.  Ex ,  112. 
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1862.        some  canvas  as  a  collateral  security  for  the  payment  ot 
FiTZPATBioK  the  bill,  with  power  to  the  drawer  to  sell  the  canyas,  and 
^'  ^VV^y  ^^^  proceeds  in  discharge  of  the  bill,  if  it  was 

not  paid  at  maturity,  it  was  held  that  this  agreement 
created  an  equity,  attaching  to  the  bill,  in  the  hands  of 
a  party  to  whom  the  bill  was  endorsed  when  it  was  over- 
due, and  that  as  the  drawer,  after  the  indorsement,  had 
sold  the  canvas  and  retained  the  proceeds,  the  indorsee 
was  debarred  from  recovering  on  the  bill  for  so  much  as 
the  canvas  realized  on  the  sale ;  and  in  that  case  there 
was  no  allegation  of  notice.  [StepheUy  C.  J.  The  plaintiff 
was  indorsee  **  without  consideration."]  The  question  was 
whether  the  equity  did  not  attach  to  the  bill;  express 
notice  was  unnecessary,  as  the  want  of  consideration 
should  have  put  the  plaintiff  on  his  guard.  In  Charles 
V.  McMTsden  the  Court  said,  that  there  was  no  reason  why 
a  bill  should  not  be  negotiated  after  maturity,  unless 
there  was  an  agreement  for  the  purpose  of  restraining 
it.  But  such  an  agreement  is  alleged  in  these  pleas. 
[StepheUf  C.  J.  When  a  bill  is  endorsed,  pending  ma- 
turity, the  indorsee,  unless  there  is  fraud,  obtains  a 
better  title  than  his  immediate  indorser;  but  after 
maturity  the  indorser  cannot  give  a  better  title  than  he 
himself  possesses,  but  he  gives  the  same.  If,  therefore, 
the  holder  obtains  his  title  after  maturity  from  an  inno- 
cent indorser,  to  whom  it  has  been  trtmsferred  before 
maturity,  I  should  think  he  is  entitled  to  recover.]  In 
Gamdhers  v.  West,  Wigktmcm^  J.  observes,  "it  is  con- 
sistent with  the  plea  that  Bwrclay  indorsed  to  some 
person  before  maturity;"  but  in  the  present  case  it  is 
averred  that  Newnum  and  M^Oirr  indorsed  the  bills  after 
they  became  dae  to  the  plaintiff,  and,  therefore,  the 
plaintiff  takes  them,  subject  to  the  disabilities  attached 
to  them  in  Newman  and  WOirr^s  hands  (a). 

Cur.  ad.  vuU. 

July  31.  The  judgment  of  the  Gourt  in  this  case  was  delivered  by 

Wise,  J.    This  is  an  action  on  two  promissory  notes, 
made  by  the  defendant  in  favour  of  one  Murphy,  and 

(a)  In  Brenan  v.  McUihews^  decided  in  NoTember,  1846,  tliis  Court 
hold,  on  demurrer,  a  plea  similar  to  the  first  plea,  good. 


V. 

Macguigak. 
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indorsed  by  the  latter  to  Newnum  and  M'CUrr,  who        1862. 
indorsed  them  to  the  plaintiff.  Fitzpatbick 

The  defendant  pleaded : — First,  that  the  notes  were 
made  for  the  accommodation  of  Murphy^  and  without 
consideration,  and  were  indorsed  by  him  to  Newman  and 
M'Girr  on  a  special  agreement  made  between  all  the 
parties,  that  the  said  notes  should  not  be  indorsed  after 
they  became  due.     The  plea  avers  that  Neunnan  and 
M'Girr  gave  no  value,  and  indorsed  the  notes  after  they 
were  due  to  the  plaintiff.     The  second  plea  is  similar, 
with  an  additional  averment  that  the  plaintiff  took  the 
notes  with  notice  of  the  premises.     The  fourth  plea 
states  that  the  notes  were  made  in  favour  of  Murphy 
for  the  accommodation  of  Newman  and  M'Girr,  and  to 
enable  the  latter  to  get  the  notes  discounted;  and  on 
a  special  agreement  that  the  said  Nevmuin  and  M'Girr 
should  not  indorse  them  after  they  became  due.    The 
plea  then  avers  that  there  was  no  value  or  consideration 
for  the  making,  or  the  indorsement ;  and  that  they  were 
indorsed  to  the  plaintiff  after  they  became  due  with 
notice  of  the  premise& 

These  pleas  are  demurred  to,  but  we  are  of  opinion 
that  they  are  all  good.  It  is  true  that  in  8turtevant  v. 
Forde  (a),  it  was  held  by  the  Court  of  Common  Pleas, 
that  the  mere  fact  of  an  accommodation  bill  being  in- 
dorsed after  becoming  due  is  no  defence.  But  the 
ground  of  the  judgment  was,  that  the  plaintiff  being 
taken  to  be  an  indorsee  for  value,  might,  in  *the  absence 
of  any  contracts  affecting  the  bill,  have  a  better  title 
than  his  indorser.  The  principle  there  laid  down  was^ 
that  the  indorsee  of  an  overdue  bill  or  note  takes  it  sub- 
ject to  all  its  equities ;  or  as  the  doctrine  was  expressed 
by  Williams^  J.,  in  Eohies  v.  Kidd  (6),  "subject  to  all 
the  equities  with  which  it  is  encumbered  in  the  hands  of 
the  party  from  whom  he  received  it."  Where,  therefore, 
as  in  this  case,  a  specific  agreement  is  averred  between 
all  the  parties  to  the  bill,  and  the  endorsement  relied  on 
is  to  the  plaintiff,  by  one  of  those  very  parties,  in  breach 

(a)  4  M.  &  G.,  101. 

(b)  28  L.  J.,  Kx.  lis,  o  Jurist,  N.8.  295. 
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V. 

Magguioan. 


1862.        of  the  agreement — we  think  that  the  plaintiff,  whether 
FiTzi'ATBicK    he  gave  value  or  not,  cannot  get  a  better  title  than  his 
indorser. 

GarrrUherB  v.  W^  (a)  was  strongly  relied  on  by  Mr. 
Mil/ord  in  support  of  the  denaurrer;  but  that  case  is 
distinguishable — because,  upon  the  pleadings,  it  was  not 
shown  that  the  plaintiff's  immediate  indorser  was  a  party 
to  the  agreement  Our  judgment,  therefore,  on  these 
pleadings  will  be  for  the  defendant. 


October  7. 

A.  was  in- 
dicted for  an 
aaaault  with 
intent  to  com- 
mit a  rape. 
The  evidence 
showed  that 
A.  intended  to 
havo  con- 
nexion with 
the  proee- 
cutnx,  with 
her  consent, 
and  that  she 
was  above  10 
and  under  12 
years  of  age. 
Held,  that  A. 
could  not  bo 
convicted 
under  that 
information. 


The  Queen  against  Stbike  (6). 

SPECIAL  case  stated  for  the  consideration  of  the  Judges 
under  13  Vic,  No.  8. 

^^  The  prisoner  was  tried  before  me  on  an  information 
charging  him  that  he  on  the  eleyenth  day  of  August, 
1862y  at  Deniliquioy  in  and  upon  one  Mary  Waiter  did 
make  an  assault,  and  her,  the  said  Mary  Waito,  did 
then  beaty  wound,  and  illtreat  with  intent  her,  the  said 
Mary  Waite^  violently  and  against  her  will  feloniously 
to  ravish  and  carnally  know,  and  other  wrongs  to  the 
said  Mary  WaitCy  did  to  the  great  damage  of  the  said 
Mary  Watte.  Then  followed  the  usual  count  for  a 
common  assault 

The  case  for  the  Crown  was  closed  without  any  evidence 
having  been  adduced  to  show  that  the  prisoner  had  as- 
saulted Mary  Watte  with  intent  to  carnally  know  her 
against  her  tcHl^  but  there  was  evidence  to  show  that  he 
wished  to  induce  her  to  have  connexion  with  him,  and 
that  he  pulled  her  in  such  a  way  as  to  amount  to  a 
common  assault  at  law;  it  was  therefore  suggested  by 
Mr.  Robertson,  the  prisoner's  advocate,  that  a  nolle  pro- 
sequiy  should  be  entered  by  the  Crown  prosecutor  on  the 
first  count  This  was  declined  by  the  Crown  prosecutor, 
on  the  ground  that  it  having  come  out  in  evidence  that 
Mary  Waite  was  of  the  age  of  eleven  years  and  ten 
months  her  consent  was  immaterial. 


(a)  11  Q.  B.,  148.  (6)  Before  Stephm,  G.  J.,  MOford  and  TTiVe,  Js, 


Stbike. 
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It  was  contended  by  the  prisoner's  adyocate,  that        1862. 
if  the  prisoner  was  to  answer  the  charge  of  an  assault    xhe  Quxbn 
with   the  intent  to  commit    the  statutable  offence  of      ^  v* 
carnally  knowing  and  abusing  a  child  above  ten  years 
and  under  twelve,  he  should  have  been  indicted  accord- 
ingly,  and  the  indictment  should  have  been, 

'That  the  prisoner  in  and  upon  one  Marff   Waite, 

*  a  girl  above  the  age  of  ten  years,  and  under  the  age  of 

*  twelve  years,  to  wit,  of  the  age  of  eleven  years  and  ten 
'  months,  &c. 

It  was  therefore  contended  by  the  prisoner's  advo- 
cate,  that  the  prisoner  was  now  called  to  answer  an 
offence  for  which  he  had  not  been  indicted,  and  which 
he  was  not  therefore  prepared  to  repel. 

I  overruled  the  objection,  but  at  the  request  of 
prisoner's  advocate  reserved  the  point. 

I  told  the  jury  that  if  they  believed  the  prisoner 
intended  to  have  carnal  connexion  with  the  girl,  even 
with  her  consent,  and  that  she  was  under  the  age  of 
twelve  yearSy  that  as  in  such  case  the  offence  would  in 
law  amount  to  a  rape,  notwithstanding  sach  consent, 
that  if  they  believed  the  assault  proved,  they  should  find 
a  verdict  upon  the  first  count,  although  otherwise  tjip 
assault  proved  would  amotmt  only  to  a  common  assault. 

The  prisoner  was  found  guilty  on  the  first  count, 
and  was  sentenced  by  me  to  three  months'  imprisonment 
with  hard  labor. 

I  have  accordingly  reserved  the  above  point  for  the 
consideration  of  their  Honors,  the  Judges  of  the  Supreme 

Court. 

Isidore  J.  Blake." 
Dated  23rd  September,  A.D.,  1862. 

No  counsel  appeared  on  either  side. 

Stephen,  C.  J.  The  jury  found  the  prisoner  guilty 
on  the  first  count,  of  an  assault  with  intent  to  commit  a 
rape,  and  acquitted  him  of  the  common  assault  charged 
in  the  second  count.  I  do  not  understand  that  the  first 
and  second  counts  relate  to  the  same  transaction;  and 
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it  may  be  that  the  second  count  charges  a  second  offence 
upon  the  same  person.  The  case  states  that  there  was 
no  evidence  that  the  prisoner  intended  to  carnally  know 
the  prosecutrix  against  her  will;  I  am,  therefore,  of 
opinion  that  the  prisoner  could  not  be  found  guilty 
under  this  count.  Bape  is  the  haying  unlawful  and 
carnal  knowledge  of  a  woman  by  force  and  against  her 
will;  and  as  the  prisoner  did  not  intend  to  have  this 
connection  against  the  will  of  the  prosecutrix,  but  only 
with  her  consent,  it  cannot  be  said  that  he  intended  to 
commit  the  crime  of  rape.  The  prisoner  appears  to 
have  attempted  to  have  unlawful  and  carnal  knowledge 
of  a  female  child  over  the  age  of  ten  years,  and  under 
the  age  of  12  years ;  and  he  ought,  therefore,  to  hare 
been  indicted  under  sect.  3  of  11  Vic,  No.  30,  which 
especially  provides  for  this  offence.  The  prisoner, 
therefore,  must  be  discharged;  but  these  proceedings 
are  no  bar  to  his  prosecution  for  an  attempt  to  commit 
the  misdemeanor  I  have  just  referred  to. 


MiLPORD,  J.  concurred. 

Wise,  J.  Beg.  v.  Beid  (a)  is  an  authority  tliat  a 
person  cannot  be  convicted  of  an  assault,  if  the  party 
alleged  to  be  assaulted  assents,  even  although  the  latter 
was  of  tender  years  and  did  not  know  what  she  was 
about.  The  direction,  therefore,  of  the  learned  District 
Court  Judge,  that  although  the  girl  consented  the  facts 
proved  would  amount  to  a  common  assault,  was  clearly 
wrong. 

Conviction  quashed. 


(a)  2  0.  &  K.,  957. 


i 
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1862. 

The  Queen  against  Talbot,  (a)  October  is. 

SPECIAL  case  reserved  for  the  coDsideration  of  the  A  person  oon- 
Judges  under  13  Vic,  No.  8,  by  the  Chairman  of  uwftfiifudng 
the  Quarter  Sessions,  holden  at  Goulbnm  in  August,  a  mare 

1  o/»Q  without  the 

looz.  owner's  con- 

"*  Robert  Talbot  was  charged  before  me,  as  Chairman,  Bent,  under 
with  stealing  two  horses,  mares,  &c.,  the  property  of  one  the  Cattle 
John  Larerdy.  steaiingAct, 

The  jury  found  the  prisoner  not  guilty  of  stealing,  sentenced  to 
but  guilty  of  unlawfully  using  a  mare,  the  property  of  *^°  ?®*"'    ^ 

•r  <  y  I.  r     r      J  imprisonment 

Lixrenty,  without  his  consent.  with  hard 

Upon  this  verdict,  I  passed    a  sentence  upon    the  J^^  ^^^ji^y 

prisoner,  as  for  a  substantive  misdemeanor  of  two  years'  reserved 

imprisonment,  with  hard  labor,  in  Goulbum  Gaol.  ^^^  aft^**^" 

Mr.  Wahhy  for  the  prisoner,  requested  the  question  sentence. 

to  be  reserved  upon  his  behalf,  whether  this  sentence 

was  according  to  law. 
I,  therefore,  under  the  Act,  13  Vic,  No.  8,  hereby 

accordingly  reserve  that  question  for  the  consideration  of 

their  honors  the  Judges  of  the  Supreme  Court. 

Thomas  Callaghan, 
Judge  and  Chairman  of  Quarter  Sessions." 

Forbes  appeared  in  behalf  of  the  Crown. 

No  counsel  appeared  for  the  prisoner. 

Stephen,  0.  J.  The  Cattle  Stealing  Prevention  Act, 
17  Vic,  No.  3,  is  a  very  embarrassing  Act  By  sect. 
6,  any  one  taking,  using,  or  in  any  manner  working 
cattle  without  the  consent  of  the  owner  or  other  person 
in  lawful  possession  thereof,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  before  two  justices  shall 
forfeit  for  every  head  so  used  not  exceeding  £20, 
together  with  costs  to  be  assessed  by  such  justices,  or  at 
the  discretion  of  such  justices  be  imprisoned,  with  or 
vrithout  hard  labor,  for  not  exceeding  twelve  months. 

(a)  Before  Stephen,  0.  J.,  and  Wise,  J. 
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1802.        By  sect.  7,  any  person  haying  been  so  conyioted^  and 

Tiie  QuBBN    having  suffered  the  imprisonment    awarded  ^  for   the 
Tamot       i^on-payment  thereof,"  shall  be  released  from  all  further 
proceedings,  which  wonld  seem  to  imply  that  imprison- 
ment could  only  be  inflicted  by  the  justices.    But  by 
section  8  if  the  jury,  on  a  trial   for  cattle  stealing, 
are  of  opinion  that  the  prisoner  did  not  commit  the 
felony,    but     did     commit     the    misdemeanor     before 
mentioned ;    he  may  be  acquitted  of  the  felony  and 
convicted  of  such  misdemeanor,  and  he  shall   there- 
upon   receive  sentence  cboeordingly.    I  am  of   opinion 
that  the  decision  in  Reg  v.  Drowitt  (a)  is  correct,  and 
that  in  such  cases  the  Courts  which  try  the  felony  can 
sentence  to  imprisonment  with  hard  labor  for  not  exceed- 
ing twelve  months,  or  impose  a  fine  according  to  the 
provisions  of  section  6.     But  the  punishment  inflicted 
in  the  present  case  of  imprisonment  with  hard  labor  is 
more  than  is  prescribed  by  those  provisions,  and  is  there- 
fore illegal ;  and  if,  as  was  contended,  the  prisoner  was 
convicted  of  a  misdemeanor  at  common  law,  the  Court 
had  no  authority  to  add  hard  labor  to  the  imprisonment 
to  which  he  would  in  that  case  be  liable.     The  sentence 
being  erroneous — if  the  prisoner  brought  his  writ  of  error, 
he  would  be  entitled  to  his  discharge ;  but  as  the  learned 
Judge  had  passed  the  sentence,  the  case  could  not  be 
reserved  under  13  Vic,  No.  8,  and  we  have  no  juris- 
diction under  that  statute  to  pronounce  judgment  that 
the  sentence  was  wrong.     We  shall,  however,  take  care 
to  communicate  our  opinion  to  the  proper  authorities, 
and  recommend  that  the  prisoner  be  released  when  he 
has  served  his  sentence  of  imprisonment  for  one  year. 

PFise,  J.  concurred. 

Conviction  sustained. 


(a)  1  8up.  Ct.  Reports,  Appendix,  iS. 
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The  Queen  against  William  Davis  and  Gbobge         ^P"!  22. 

Habbis. 

SPECIAL    case  stated  for  the  consideration  of   the  J*^?^'*'*^^ 

Judges  under  13  Vic,  No.  8.  dSeot  the 

"The  prisoners  were  tried  before  me  at  the  criminal  puniflhmentof 

sittings  at  Darlinghurst  in  February  last  for  sodomy,  oonviotedof 

and  were  found  guilty  of  the  attempt  to  commit   the  ^^0^^^^^*" 

felony.  oommenoe  at 

At  the  time  of  the  oflTence  both  prisoners  were  under-  J^en  pending' 
going  sentence  at  Cockatoo,  and  I  was  informed  by  a  term  of 
statement  made  by  one  of  the  officers  of  the  gaol,  of  the  ^i^Jo^t  "* 
period  when  their  punishments  would  respectively  ter-  stating  the 
minate.    I  stated  to  the   Attorney  General  that  there  ©xpiry,  or° 
was  some  question  as  to  my  power  to  pass  a  sentence  to  otherwiae 

*.         «,  .J         jTi  J  •         indicating  the 

commence  at  a  future  period,  and  I  postponed  passing  term  of  the 
sentence  till  the  end  of  the  sittings.  No  evidence  of  any  A"*  sentence, 
record  was  brought  before  me,  but  from  the  information 
I  received  as  before  mentioned,  it  appeared  that  William 
Davis  had  been  tried  and  sentenced  by  the  Supreme 
Court  sitting  at  Darlinghurst.  I  thereupon  sentenced 
William  Davis  to  hard  labor  on  the  roads,  to  commence 
at  the  termination  of  his  present  sentence.  But  feeling 
doubtful  whether  such  a  sentence  was  good  in  point  of 
law,  I  intimated  that  I  should  reserve  it  for  the  con- 
sideration of  the  Court.  The  question  for  the  Coui*t  is 
whether  the  sentence  under  the  circumstances  is  legal. 

Edwabd  Wise. 
April  1th,  1862." 

The  Attorney  General  appeared  for  the  Crown^  and 
referred  to  Wilkes*  Case  (a). 

No  counsel  appeared  for  the  prisoner. 

Our.  ad.  vult. 

Judgment  was  now  delivei'ed  by  July  si. 

Stephen,  C.  J.    In  this  case  the  prisoner  was  found 
guilty  of  a  misdemeanor  committed  at  Cockatoo  Island, 

(a)  4  Burr.  2557 ;  4  Bro.,  P.  0.,  860. 
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V. 

William 

Davis  and 

Oeoroe 

Harbib. 


where  he  was  serying  nnder  sentence  for  a  long  term— 
of  which  some  years  were  stated  to  be  unexpired.  Mr. 
Justice  Wise  had  decided  to  sentence  him  to  two  years' 
hard  labor  on  the  roads ;  bnt  were  that  period  to  com- 
mence from  the  date  of  the  new  conviction,  or  sentence, 
it  would  expire  before  the  end  of  the  former  one.  His 
Honor,  therefore,  sentenced  him  to  the  two  years'  hard 
labor,  to  commence  at  the  expiration  of  the  previoos 
term.  But  being  doubtful  whether  the  last  sentence  was 
good  in  point  of  law,  especially  as  there  was  no  legal 
evidence  before  him  of  the  first,  his  Honor  reserved  the 
case  for  the  opinion  of  the  Court.  The  Attorney  General 
appeared  in  support  of  the  sentence.  No  one  appeared 
for  the  prisoner. 

The  question  for  our  decision  is  not,  therefore,  whether 
in  passing  a  sentence  for  misdemeanor,  the  C!ourt  or 
Judge  can  award  the  punishment  to  commence  at  a 
future  day  specified,  or  at  the  expiration  of  an  unexpired 
previous  term,  stated  in  or  to  be  collected  from  the  record 
of  the  second  sentence.  It  is,  whether  the  particular 
sentence  passed  here  can  be  maintained ;  which,  direct- 
ing the  punishment  to  commence  at  the  end  of  a  then 
pending  term,  does  not  state  the  time  of  such  expiry,  or 
otherwise  indicate  the  term  of  the  first  sentence,  so  as 
to  prevent  uncertainty  respecting  the  commencement  of 
the  second.  And  we  are  of  opinion,  that  the  sentence 
ought  to  have  ascertained  the  date  of  that  commence- 
ment; and  that  it  is  invalid,  because  of  the  uncertainty 
induced  by  such  omission. 

In  WiUcea*  Case  (a),  it  was  held  that  a  sentence  of 
imprisonment  for  a  term  to  commence  at  the  end  of  a 
previous  but  then  unexpired  term,  was  good.  Bnt  there 
both  the  sentences  were  passed  on  the  same  day  by 
the  same  Court;  and  the  second  judgment  formally 
recites  the  first.  The  period  of  commencement  of  each, 
therefore,  was  apparent  on  the  face  of  the  record.  The 
statute  7  and  8  G.  lY.,  c.  28,  sect.  10,  confers  the  same 
power  of  awarding  sentences  to  commence  at  a  future 
day,  where  there  is  an  existing  term  either  of  imprison- 

(o)  4  Burr.  2576 ;  4  Br.  P.  0.,  862. 
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ment  or  transportation,  in  cases  of  felony.  But  there  is 
nothing  to  justify  the  oonclusiony  that  it  is  not  necessary 
in  such  cases  to  state,  or  render  ascertainable  with 
certainty,  the  date  of  expiration  of  the  first  sentence; 
or,  in  other  words,  the  time  when  the  second  term  will 
commence.  It  cannot  surely  be  sufficient  to  leave  such 
a  matter  to  be  discoyered  or  fixed  by  a  subordinate 
authority. 

Before  the  passing  of  that  statute,  it  appears  to  have 
been  considered  by  the  Judges  that  a  sentence  of  trans- 
portation could  not  be  made  to  commence  at  any  future 
period;  Bath's  Case  (a).  The  second  sentence  in  that 
case,  therefore,  was  awarded  to  take  effect  from  the  date 
only  of  the  prisoner's  second  conviction. 

In  the  present  case,  Davia*  first  sentence  was  repre- 
sented to  have  been  passed  by  this  Court;  and  the 
evidence  against  him,  as  well  as  the  returns  from  the 
penal  establishment,  showed  that  he  wets  still  under 
punishment  in  pursuance  of  some  sentence.  But  no 
record  of  his  sentence  being  produced,  its  actual  date  or 
that  of  his  conviction  nowhere  authoritatively  appeared. 
Onr  conclusion  therefore  is,  that  the  prisoner  must  be 
discharged  as  to  the  last  sentence  passed  on  him. 

Conviction  quashed. 


1862. 
The  QuBEN 

V. 

William 

Dayis  and 

Georok 

Habbis. 


(a)  1  Leaoh,  G.  C,  441. 
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October  17.  The  QuEEN  against  Donohoe  (a). 

An  infonnA-  O  FECIAL  case  reserved  for  the  consideration  of  tho 
that  th«^^*^^  ^  Judges  under  13  Vic.,  No.  8* 
Sfe^'^St^^^  "This  came  before  me  at  the  Tamworth  Quarter 
and  pnt  off  Sessions,  on  the  7th  day  of  October,  1866.  The  prisoner 
*^dertaimir  ^^  indicted  'for  that  he  feloniously  did  offer,  utter, 
oheqae,  or  '  and  put  off  a  Certain  undertaking  cheque  or  order  for 
M^m'nt'f*^  the  payment  of  money — ^to  wit,  for  the  sum  of  two 
money,"  is  pounds,  with  intent  thereby  then  to  defraud  he,  the  said 
vwdi^or  (^fles  Donohoe^  at  the  time  he  so  offered,  uttered,  and 
duplicity  and  put  off  the  said  last  mentioned  forged  undertaking 
uncertainty,     cheque  or  order  as  aforesaid,  well  knowing  the  same  to 

be  forged'  (the  forged   document  was  in  fact  a  bank 
cheque). 

Mr.  Foster^  as  counsel  for  the  prisoner,  objected  to 
this  indictment  as  bad,  for  duplicity  in  including  in  the 
same  count  an  '  undertaking '  as  well  as  a  '  cheque  or 
order,'  and  for  uncertainty  in  using  the  disjunctive 
^  cheque  or  order.'  I  reserred  the  point  under  the  13th 
Victoria,  No.  8,  the  trial  proceeded  and  the  prisoner 
was  found  guilty. 

The  question  for  the  consideration  of  the  Court  is 
whether  the  indictment  framed  as  aboye  stated  was 
sufficient  or  not. 

B.  A.  FBAifCHS, 
Chairman    of    Quarter    Sessions    for    the    Northern 
District. 
8  October,  1862." 

l8aa4iB  for  the  prisoner.  Both  the  objections  are  good. 
The  information  is  double  and  uncertain ;  for  *^  an  under- 
taking '*  and  **  an  order  *'  being  quite  different  instruments, 
it  is  impossible  to  say  which  of  the  two  the  prisoner  is 
charged  with  uttering ;  and  as  the  instrument  is  described 
as  both  an  undertaking  and  a  cheque  and  an  order,  it 
must  be  proved  to  be  an  instrument  which  answers  all 

(a)  Before  Slephen,  G.  J.,  and  TTite,  J. 
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three  designations.  B.  v.  Williams  (a)  is  an  authority  1802. 
that  where  an  instrument  is  not  set  out  in  full  in  his  verhisy  The  Quekm 
the  Crown  must  prove  it  to  be  as  laid  in  the  information,  j^  ^^-^^j^. 
or  there  is  a  variance.  The  information  is  also  bad 
for  being  in  the  disjunctive.  In  Beg  v.  Janes  (b), 
where  A.  and  B.  were  charged  with  assaulting  C,  and 
^  that  A.  with  a  certain  staff  or  stick,  and  that  B.  with 
a  certain  stick  or  cane/'  did  strike  C. ;  it  seems  to  have 
been  considered  by  Bolfey  B.,  although  he  did  not  de- 
cide the  pointy  that  the  charging  the  blows  to  have  been 
given  in  the  alternative  was  bad.  But  the  present  is  a 
stronger  case,  because  the  difference  between  an  under- 
taking and  order  is  much  greater  than  that  between  a 
stick  and  staff.  In  Stoeker's  Case  (c),  an  indictment 
for  forging  a  bill  of  lading,  which  alleged  that  the 
defendant  scienter  et  svhtiliter,  nequiter  et  falsOf  fecit  et 
fabricavitj  vel  fieri  et  fabricari  causavit,  quandam  char- 
taviy  was  held  bad,  because  it  was  laid  on  the  disjunctive. 
And  in  Brereton's  Case  {d\  the  same  decision  was  given, 
where  an  information  for  a  libel  alleged  that  he  wrote  or 
caused  to  be  written. 

No  counsel  appeared  on  behalf  of  the  Crown. 

Stephen,  C.  J.  This  information  is  bad ;  it  alleges 
that  the  prisoner  uttered  a  certain  '^  undertaking  cheque 
or  order  for  the  payment  of  money/'  This  instrument, 
therefore,  must  fulfil  all  these  descriptions.  It  is  un- 
doubted law  that  an  instrument  may  be  both  a  warrant 
and  an  order ;  and  if  it  is  in  fact  both  a  warrant  and  an 
order,  as  for  instance  a  banker's  cheque,  it  might  be  desig- 
nated as  both  the  one  and  the  other,  as  being  a  warrant 
authorisdng  the  banker  to  pay,  and  an  order  upon  him 
to  do  so.  But  if  an  instrument  were  thus  described  in 
the  information,  and  did  not  prove  to  fulfil  both  these 
designations,  the  prisoner  could  not  be  convicted  under 
such  a  count.  Now  in  the  present  case  how  can  the 
prisoner  be  said  to  have  forged  that  which  is  described 

(a)  2  Den.  C.  C,  6(5.  (6)  1  0.  &  K.,  243. 

(c)  5  Mod.,  137.  (d)  8  Mod.,  330. 
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1862.  as  an  undertaking,  cheque  and  order?  1  cannot  conceive 
Tho  Qu£EK  an  instrument  which  could  fulfil  all  these  three  descrip- 
DoNoiioE  *^^^s>  which,  while  being  an  undertaking  to  pay,  could 
also  be  an  order  and  a  cheque.  Where  an  information 
charges  that  the  defendant  printed  and  caused  to  be 
printed,  it  is  good  because  these  offences  are  substantially 
the  same  offence.  I  also  think  the  second  objection  is 
fatal,  for  assuming  that  an  instrument  could  be  both  an 
undertaking,  and  a  cheque,  and  an  order ;  the  charge 
here  is  that  the  prisoner  uttered  one  or  the  other,  and  as 
we  cannot  see  of  which  of  these  three  charges  he  is  con- 
victed he  must  be  discharged.  The  information  alleging 
the  uttering  of  either  an  order  or  an  undertaking  cannot 
be  supported,  because  these  are  different  kinds  of  in- 
struments. 

Wise,  J.  In  the  absence  of  authority  this  information 
appears  to  me  bad,  because  an  undertaking  and  an  order 
are  almost  incompatible  instruments.  WiUiama'  Case  (a) 
is  an  authority  that  where  there  is  any  ambiguity  in  the 
instrument  forged  it  is  advisable  to  set  it  out  in  full, 
and  thus  avoid  any  variance  between  the  instrument  and 
its  description ;  that  case  shows  that  if  the  instrument  is 
described  by  several  designations,  and  then  set  out  in 
full,  the  Court  will  treat  the  misdescriptions  as  sur- 
plusage, and  consider  as  material  only  such  designations 
as  the  terms  of  the  instrument  shows  to  be  applicable. 

Conviction  quashed. 


(rt)  2  Don.  C.  C,  5(5. 
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1862. 


The  Queen  against  Cum  Fatt  and  Aa  Shong.  October  lo. 

SPECIAL  case  reserved  for  the  consideration  of  the  in  an  infor- 
Judges,  under  13  Vic,  No.  8,  by  Stephen,  C.  J.,  "^^g""' 
at  the  Bathurst  Assizes,  held  in  September,  1862.  letters  out  of  a 

" The  prisoners  were  convicted  before  me  at  the  late  ^ffiSiwhite 
Bathurst  Assizes  of  having  received  knowingly  divers  underthecaro 
stolen  *  bank  notes '  and  '  mails  of  letters,'  the  property  master  or 
of '  the  Postmaster  General '  of  this  colony.  koe^per,  the 

The  evidence  proved,  that  in  July  last  the  dwelling  cannot  be  laid 
house  of  Moritz  MendcUl  at  Sofala,  in  a  portion  of  which  pogj^^ter 
the  post  ofiSce  was  kept,  was  burglariously  entered,  and  General, 
all  the  mail  bags  there,  containing  letters  for  transmission 
by  the  post,  some  of  which  enclosed  bank  notes  to  a  large 
amount,  were  carried  off.     Many  of  these  notes  were 
clearly  traced  to  the  prisoner  Shong^  and  from  him  to 
(km  Fatt,  who  occupied  a  store  immediately  opposite 
to  the  post  o£Gice. 

The  point  reserved  by  me  is,  whether  the  property  in 
the  stolen  notes  or  in  the  mails  of  letters  was  rightly  laid 
in  the  Postmaster  General.  None  of  these  were  ever  in 
his  possession ;  and  it  was  not  shown,  in  point  of  fact, 
what  officer  or  person  actually  was  in  possession  of  them. 
The  'assistant  postmaster '  at  Sofala,  it  would  seem,  had 
the  charge  of  all  such  letters ;  but  in  what  sense,  if  any, 
he  was  the  representative  or  agent  of  the  Postmaster 
General,  did  not  appear.  The  said  assistant  Postmaster 
had  the  post  office  under  lock  and  key,  the  latter  in  his 
own  custody;  but  how  far  any  such  officer  is  respon- 
sible for  losses,  or  for  the  care  of  the  letters,  did  not 
transpire. 

If  the  property  in  post  letters,  or  their  contents,  under 
such  circumstances,  can  legally  be  laid  in  the  Postmaster 
General,  there  is  no  further  difficulty ;  because  the  Post 
Office  Act  of  1851,  section  49,  renders  it  unnecessary  in 
such  cases  to  specify  his  name.  But  the  fact  seems  to 
have  been  assumed,  that  the  Crown  was  thereby  enabled, 
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and  Aa 

SlIONG. 


in  indictments  for  offences  affecting  the  post  office,  or 
respecting  post  letters,  to  lay  the  property  in  all  such 
letters  in  the  Postmaster  General.  A  glance  at  the 
clause  will  show  tliat  it  contains  no  such  provision.  The 
question  what  property  may  be  so  laid,  is  left  by  section 
49  just  where  it  stood  before. 

Alfred  Stephen." 


Stephen  for  the  prisoner.  The  property  ought  to 
have  been  laid  in  the  assistant  Postmaster,  in  whose 
charge,  as  bailee,  they  were  at  the  time  they  were  stolen. 
In  jB.  y.  Hudson  {a),  which  will  be  cited  on  the  other 
side,  this  .Court  decided  that  the  owners  of  letters  or 
parcels  put  into  the  post  office  for  transmission,  have  no 
right  to  the  possession  of  them  nor  can  acquire  such 
right  until  delivery  according  to  their  direction;  and, 
therefore,  that  if  stolen,  while  in  transition,  the  property 
in  them  cannot  be  laid  in  the  party  by  whom  they  are 
sent,  or  to  whom  they  are  directed,  and  the  judgment 
says,  '^  the  property  was,  we  apprehend,  in  the  Postmaster 
General,  as  the  bailee  or  carrier  thereof."  But  that  was 
an  obiter  dictwn  unnecessary  to  the  decision,  which  was 
only  that  the  property  could  not  be  laid  in  the  general 
owner,  who  has  for  a  time  parted  with  the  right  of 
possession.  By  section  3  of  the  Postage  Act,  15  Vic, 
No.  22,  the  Postmaster  General  is  empowered  to  appoint 
and  remove  postmasters  for  the  various  post  towns  and 
places  out  of  Sydney ;  but  it  is  submitted  that  this  does 
not  justify  the  Grown  in  considering  their  possession  as 
the  possession  of  the  Postmaster  General.  Assuming 
therefore  that  these  letters  were  traced  into  the  possession 
of  a  person  employed  by  the  Postmaster  General ;  the 
Crown  has  not  proved  them  to  be  in  the  possession  of  the 
Postmaster  General.    He  also  referred  to  Beg.  v.  Kay  (]b). 

Butler  on  behalf  of  the  Crown.  The  assistant  Post- 
master is  the  servant  of  the  Postmaster  General,  and  the 
letters  are  therefore  rightly  described  as  in  the  possession 


(a)  June  2,  1853. 


(6)  1  D.  &  B.,  231 :  26  L.  J.  M.  C,  110. 
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of  the  latter  (a) ;  and  as  unless  duly  employed  in  the 
Post  Office,  the  assistant  Postmaster  would  be  guilty  of  a 
misdemeanor  under  section  42,  it  is  to  be  presumed  that 
he  was  appointed  by  the  Postmaster  General  under  the 
Act  Further,  when  once  posted,  these  letters  are  under 
the  control  of  the  Postmaster  General,  and  the  right  to 
their  possession  by  the  general  owner  is  suspended,  so 
that  if  not  claimed  or  deliyered,  the  Postmaster  General 
\s  by  section  29  authorized  to  destroy  them  at  the  end  of 
a  year.  BudsorCs  Case  is  a  distinct  decision  in  favour  of 
the  Crown. 

Cur.  ad.  vuU. 


1862. 
The  QuKKN 

V. 

Cum  Fatt 
and  Aa 

Shong. 


Stephen,  G.  J.,  now  delivered  judgment  in  this  ease  as 
follows : — 

The  letters  and  their  contents  in  this  case,  which 
were  stolen  out  of  a  country  post  office  while  under  the 
care  of  its  local  master  or  keeper,  were  laid  solely  as 
being  the  property  of  the  Postmaster  General ;  and  the 
qoestion  reserved  is,  whether  they  were  rightly  so  des- 
cribed? 

For  the  affirmative,  the  decision  in  Hvdson's  Case  in 
this  Court  (1st  Term  1853),  was  relied  on.  It  appears 
to  me,  however,  that  the  judgment  of  the  Court  there 
must  be  taken  to  be,  only,  that  the  property  in  post 
letters — during  the  transit  to  their  destination — cannot 
at  all  events  be  laid  in  the  general  ownerd.  For  that 
position  several  authorities  had  been  cited,  and  reasons 
were  given.  It  would  seem  to  follow,  that,  if  so,  there 
must  be  a  special  property  in  such  letters  in  the  carrier. 
And,  in  the  particular  instance,  where  the  robbery  was 
from  a  mailman,  employed  by  the  authority  of  the  Post- 
master General,  if  not  under  direct  contract  with  that 
officer,  the  Court  may  have  thought  that  the  latter  might 
be  deemed  such  carrier.  But  we  cannot  regard  Hvdson^a 
Case  as  a  distinct  authority  to  that  effect ;  and  especially 
to  the  extent  here  contended  for. 

Our  Colonial  Post  Office  Act  contains  no  clause,  as 
in  the  Enelish  statute,  enabling  the  Crown  to  describe 

(a)  Arch.  Or.  PI.,  34. 
Q 


October  31. 
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post  letters  as  the  property  of  the  Postmaster  General ; 
and,  in  the  absence  of  such  an  enactment,  it  is  difficnit 
to  see  how — in  a  case  of  this  kind — such  a  property  can 
be  said  to  vest  in  that  officer.  If  we  assame  that  each 
postmaster,  mail  contractor,  or  letter  carrier,  has  the  legal 
possession,  and  not  a  bare  charge  merely,  of  all  letters 
at  the  time  entrusted  to  him  for  conveyance  by  the  post, 
what  is  there  here  to  vest  either  property  or  possession 
in  the  head  of  his  department  ?  The  country  postmaster 
in  this  case  was  doubtless  under  the  official  direction  of 
the  Postmaster  General;  and,  perhaps,  had  been  ap- 
pointed to  that  office  by  him.  But  there  was  no  evidence 
to  show  any  other  privity  between  them ;  certainly  not, 
that  one  was  the  servant  or  employer  of  the  other.  Both 
alike  were  in  the  service  of  the  Qaeen.  And,  if  the 
property  could  have  been  laid  in  the  country  postmaster, 
there  was  no  count  in  the  indictment  so  laying  it. 

In  HudwrCs  Case^  the  property  was  laid  first  in  the 
senders  of  the  letters,  and,  secondly,  in  the  parties  to 
whom  they  were  addressed.  There  was  no  other  count. 
The  letters  were  stolen  while  in  due  course  of  trans- 
mission  and  before  arrival  at  their  place  of  delivery. 
This  Court  therefore  held,  that,  as  none  of  those  parties 
could  at  the  moment  have  demanded,  or  acquired  the 
power  of  demanding,  any  such  letter,  or  have  maintained 
trespass  against  any  person  taking  it,  the  property 
therein  could  not  be  said  to  be  then  vested  in  them— 
either  the  writers  or  intended  receivers.  But,  where  a 
post  letter  has  reached  its  destination,  or  been  put  into 
a  post  office  to  be  sent  t^  a  third  person,  in  pursuance  of 
a  fraudulent  scheme  by  the  latter,  the  case  of  Jones  (a), 
of  Kay  (b),  and  of  Cryer  (c),  are  authorities  to  show  that 
the  postmaster  at  that  place  may,  under  certain  circum- 
stances, be  deemed  the  agent  of  the  owner— or,  as  against 
that  third  person,  be  deemed  the  latter's  agent  On  the 
other  hand,  BehteacCs  Case  (i),  and  BrwnameVs  Case  (0), 
with   the   observations   of   Mr.   Justice  Bayley  thereon 


(o)  1  Don.  C.  C  556. 

(6)  1  Dear.  &  B.,  231 ;  26  I..  J.  M.  C,  119. 

(r)  W.  824 ;  26  L.  J.  M.  C,  192. 

(d)  R.  &R.,  411. 


(fl)  B.  &  M.,  27. 
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(a),  appear  amply  to  support  the  decision  as  to  post 
letters  stolen  pending  actual  transmit,  as  in  EudsorCs 
Case. 

It  was  probably  to  meet  such  or  similar  difficulties, 
that  the  enactment  alluded  to  was  passed ;  and,  without 
a  corresponding  provision  by  law  in  this  colony,  I  am  of 
opinion  that  letters  stolen  from  a  post  office  (not,  at  all 
events,  being  one  under  his  immediate  control  and  care) 
cannot  be  laid  as  the  property  of  the  Postmaster  General. 
Mr.  Justice  TFis^,  before  whom  and  myself  alone  this 
point  was  argued,  agrees  in  opinion  with  me  on  it ;  and 
consequently  the  judgment  of  the  Court  is,  that  the 
prisoners  Aa  Shong  and  Gum  FaU  have  been  wrongly 
convicted,  and  they  will  be  discharged  accordingly. 

Conviction  quashed. 


1862. 


The  QuBKM 

v. 

Cum  Fatt 

and  Aa 

Shono. 


Gbaham  against  Pennell  (i). 

THIS  was  an  appeal  from  the  Wagga  Wagga  District 
Court  Judge,  stated  as  follows  by  the  learned  Dis- 
trict Court  Judge : — 

'^  This  is  an  action  to  recover  £52  4$.  leZ.,  moneys 
had  and  received  from  the  defendant  for  the  use  of  the 
plaintiff. 

Defendant  is  keeper  of  the  pound  at  North  Wagga, 
in  New  South  Wales,  and  divers  cattle  of  the  plaintiff's 
were  impounded  therein  from  time  to  time,  prior  to  the 
17th  day  of  September,  1861.  No  scale  of  sustenance 
fees  for  cattle  had  been  fixed  by  the  magistrates,  or 
published  in  the  Oazette,  as  required  by  section  10  of 
the  Act  19  Victoria,  No.  36,  before  the  17th  day  of 
September,  1861. 

The  plaintiff,  in  order  to  release  his  cattle  from  the 
said  pounds  had,  from  time  to  time,  paid  under  protest 
the  sum  of  £52  4s.  Id.,  charged  by  the  poundkeeper  for 
sustenance  of  the  cattle  so  released. 


October  27. 

A  pound- 
keeper  is  not 
entitled  to 
charge  the 
owner  of  cattle 
for  gustenanoe 
provided  for 
his  cattle 
impounded, 
where  the 
justices  have 
not  fixed  the 
fees  to  be 
charged  under 
sect.  10  of  the 
Impounding 
Act. 


(a)  Cited  in  2nd  Russell  on  Crimes  (3rd  cd.),  p.  90. 

(b)  Before  Stephen,  C.  J.,  and  Wife,  J. 
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Graham      i^g  Act,  the  poundkeeper  was  liable  to  a  penalty  of  fifty 
^-  pounds,  if  he  neglected  or  failed  to  provide  proper  and 

sufficient  sustenance  for  any  cattle,  &c.,  impounded,  he 
was  entitled  to  charge  such  sum  as  he  had  expended  for 
such  purpose.  And  as  I  was  of  opinion  upon  the  evidence 
that  the  sum  paid  was  a  fair  and  reasonable  amount 
for  providing  such  sustenance,  I  gave  a  verdict  for  the 
defendant. 

The  sum  paid  and  charged  was,  in  my  opinion,  reason- 
able, but  was  higher  than  the  rate  fixed  by  the  magistrates 
on  the  17th  day  of  September,  1861. 

The  question  for  the  opinion  of  the  Court  is — Was  the 
defendant  entitled  to  charge  for  the  sustenance  of  the 
cattle,  no  scale  having  been  fixed  by  the  magistrates 
and  published  in  the  Oazette  f 

The  parties  to  the  action  having  disagreed  on  settling 
this  special  case,  and  having  applied  to  me  to  settle  the 
same,  I  now  state  and  settle  the  above  case. 
Dated  this  30th  day  of  September,  1862. 

IsmoBE  J.  Blakk, 
Judge,  South  Western  District" 

Isaaes  for  the  appellant.  The  right  of  the  pound- 
keeper  to  charge  the  owner  of  cattle  impounded,  is  con- 
ferred and  limited  by  statute.  By  sect  10  of  the 
Impounding  Act,  19  Vic,  No.  36,  *Hhe  justices  sitting 
in  the  nearest  Court  of  Petty  Sessions  may  appoint  and 
fix  the  fees  which  it  shall  be  lawful  for  the  keeper  of  the 
pound  to  charge  and  receive  for  his  own  use,  for  the 
sustenance  of  cattle,  &c.,  which  shall  be  impounded  in 
any  such  pound,"  and  this  is  the  only  section  empower- 
ing to  make  any  such  charge.  If,  therefore,  the  rate  of 
charge  has  not  been  fixed  and  appointed  in  pursuance 
of  these  provisions,  the  poundkeeper  is  not  entitled  to 
make  any  charge  at  all.  At  common  law  no  man  can 
constitute  himself  the  creditor  of  another  man  without 
his  consent  [Wise,  J.  At  common  law  no  one  was 
obliged  to  feed  cattle  when  impounded.  The  pound 
was  supposed  to  be  known,  and  the  owner  was  bound  to 


CASES  AT  LAW.  246 

feed  them  himsell]      He  also   referred   to  Ex  parte        ^^^ 
MuUon  (a).  Gsaham 


Forbes  contra.  It  was  for  the  owner's  benefit  that 
his  cattle  should  be  fed.  By  sect.  21,  the  poundkeeper 
was  under  a  penal  necessity  to  provide  proper  and 
sufficient  sustenance  to  any  cattle,  sheep,  goats,  or  swine 
impounded,  and  he  is  therefore  entitled  to  be  repaid 
what  the  statute  has  compelled  him  to  expend  on  the 
cattle;  he  is  not  responsible  for  the  negligence  of  the 
justices.  [Stephen,  0.  J.  The  justices  might,  be  com- 
pelled by  mandamus  to  do  their  duty.]  He  also  cited 
Addison  on  Wrongs  (J),  and  Traheme  v.  Gardner  (c), 

Stephen,  C.  J.  This  is  a  very  hard  case ;  but  in  my 
opinion,  as  against  the  owner  of  the  cattle,  the  pound- 
keeper  has  no  remedy,  although  he  is  bound  to  provide 
sustenance  for  the  cattle.  It  may  be  that  under  the 
circumstances  he  might  have  made  some  arrangements 
with  the  person  who  brought  the  cattle.  But  he  can 
only  charge  the  owner  of  the  cattle  those  fees  authorized 
by  the  statute  which  are  those  appointed  by  the  justices, 
pursuant  to  sect.  10;  and  if  none  are  thus  appointed, 
the  poundkeeper  can  recover  none  from  the  owner. 

Wise,  J.  This  case  is  within  the  principle  of  the 
decision  of  Ex  parte  Mutton,  By  the  statute,  the  justices 
are  the  right  persons  to  determine  the  rates  to  be  charged 
for  the  sustenance  of  the  cattle,  £tnd  they  are  the  only 
persons  properly  qualified  to  do  so. 

Judgment  for  the  appellant,  with  costs. 


V. 

Fenkell. 


(a)  Supra,  10.  (6)  p.  37&  (c)  25  L.  J.  Q.  B.,  201. 


246 


SUPKEMB  COURT  REPORTS 


1862. 


Jane  22. 


Au  inetru- 
ment  in  the 
following 
terms — 
"October 
22nd,  1860,  I, 
JohnSaUa- 
loay,  promise 
to  pay  Oeorge 
Vidler  OT 
bearer,  the 
sum  of  £27,  for 
value  reoeiyed 
on  or  before 
(September, 
1861.  (Signed) 
JohnSaUar' 
loay,  his  X 
mark. 
Witness,  /. 
Stone."    HM 
{MU/ord,  J., 
dissentiente) 
not  to  be  a 
promissory 
noto. 


ViDLEB  agaitist  Sallaway. 

THIS  was  an  action  brought  ia  the  Supreme  Coart, 
and  sent  down  to  be  tried  in  the  Metropolitan 

District  Court,  under  sect  98  of  the  District  Courts  Act 

• 

The  cause  came  on  for  hearing  before  Mr.  District 
Court  Judge  Dowling,  on  June  9th,  when  it  appeared 
that  the  plaintiff  sued  on  an  instrument  in  the  following 
terms — **  October  22nd,  1860,  I,  John  Sallaway,  pro- 
mise to  pay  George  Vidler  or  bearer,  the  sum  of  £27, 
for  value  received  on  or  before  September,  1861. 
(Signed)  John SaSoMay,  his  X  mark.  Witness,  /. Stone'' 
It  was  objected  by  the  defendant,  that  the  instrument 
sued  upon  was  not  a  negotiable  instrument,  as  there  was 
no  day  certain  named  in  the  instrument  when  it  became 
payable ;  and  the  learned  District  Court  Judge,  being  of 
that  opinion,  non-suited  the  plaintiff. 

The  plaintiff  filed  in  due  time  a  notiee  that  the  Court 
would  be  moved  on  the  20th  of  June,  or  as  soon  after, 
&c.,  by  the  plaintiff  to  set  aside  the  non-suit,  pursuant  to 
the  rules  of  February,  1856,  instead  of  a  memorandum 
of  intention  to  move  under  Rule  4  of  the  Rules  of 
August,  1861,  and  had  given  notice  of  motion  to  the 
defendant. 

Buttery  for  the  plaintiff,  now  moved  accordingly  for  a 
rule  nisi  to  set  aside  the  non-suit,  and  for  a  new  trial. 

Saiamons  appeared  and  claimed  the  costs  of  appearing, 
because  he  had  received  notice  of  motion  calling  on  him 
to  appear  on  the  particular  day. 

Per  Curiam.  The  defendant  ought  to  have  treated 
the  notice  as  to  the  day  named  as  a  nullity,  and,  there- 
fore, we  will  not  give  him  the  costs  of  attending  on  that 
day  to  show  cause. 

Salomons  on  a  subsequent  day  showed  cause,  aud  re* 
peated  the  arguments  urged  at  the  trial. 


V. 

Sallawat. 
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Stephen  contra,  contended  that  it  was  not  material         1802. 
that  the  time  for  payment  was  uncertain,  provided  it       yidler 
ron8t  happen  some  time  or  other,  and  cited  Bylea  on 
BUhia). 

Stephen,  C.  J.  This  question  is  not  an  easy  one; 
bat,  in  my  opinion,  this  instrument  is  not  a  promissory 
note  at  all,  but  an  agreement  by  the  defendant  to  pay 
this  money  in  all  September,  that  is  on  any  day  in 
September,  at  the  defendant's  option,  and  would  be 
satisfied  by  a  tender  of  payment  by  the  defendant,  on 
any  day  before  the  end  of  that  month.  But  the  uncer- 
tainty as  to  the  day  of  payment  prevents  this  instrument 
from  operating  as  a  promissory  note. 

MiLFOBD,  J.  Although  I  do  not  consider  the  ease 
free  from  doubt,  the  tendency  of  my  opinion  is  that  the 
words  *^  on  or  before  September,"  ought  to  be  construed 
most  un£EkVourably  to  the  party  using  them,  and,  there- 
fore, that  the  instrument  is  a  promissory  note  payable 
on  the  first  day  of  September. 

Wise,  J.  I  agree  with  the  Chief  Justice  that  this 
instrument  is  not  a  promissory  note,  because  the  day  of 
payment  is  uncertain.  I  also  concur  in  the  opinion  that  it 
is  an  agreement  to  pay  the  amount  specified  on  demand, 
either  before  or  during  the  month  of  September  (a), 

Bule  discharged,  with  costs. 


(o)  p.  80.  (6)  See  Story  on  Promissory  NoteSy  sect.  82. 

(«)  Leave  was  given  to  the  plaintiff  to  let  aside  the  non-suit,  and  to 
amend  the  declaration  by  suing  on  the  inetrament  as  an  agreement,  on 
paying  the  costs  of  the  present  motion  and  the  non-suit. 
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June  27.      DiBBS  (Trostee,  &c.)  against  The  Newcastle  Coal 

AND  Copper  Company  (a). 

i^^sme*  rpHIS  was  an  action  by  the  plaintiff,  as  trustee  under 
defendant  for  i  a  deed  of  assignment,  under  5  Vic.,  No,  9,  and 
breaXsofan  7  Vic,  No.  19,  whereby  A.  G.  Davidson  assigned  all 
agreement,  by  his  estate  and  effects  to  the  plaintiff,  as  trustee  for  the 
tain^railway  benefit  of  his  Creditors,  and  which  said  deed  was  exe- 
^^  wted  ™*^  ^y  ^^^  plaintiff  and  the  said  A.  C.  Davidstm^  and 
the  breaches  four-fifths  and  Upwards  in  number  and  value  of  the  said 
^gedwere  creditors  (not  reckoning  in  number  any  creditor  whose 
defendants'  debt  was  under  £50),  and  was  attested,  and  notice 
^"^ie^  d  ^'^^^^^^  published  as  by  the  said  acts  required,  against 
refused  to  set  the  defendants  for  various  breaches  of  an  agreement 
^areasrau^bie  ^^"^^^^  Davidson  and  them,  by  which  a  certain  railway 
time;  and  was  to  be  Constructed  for  the  company.  Portions  of  the 
div<OT  iitei!^^  agreement  were  set  out  in  the  declaration,  and  the 
tiouB,and  breaches  alleged  were  that  the  defendants'  engineer 
conSeqnent  neglected  and  refused  to  set  out  the  work  in  a  reasonable 
upon  oertain  time — that  during  the  continuance  of  the  contract  the 
theUnebythe  defendants  and  their  engineer  diverted  the  line,  and  that 
h^^^  w"^  although  divers  alterations,  and  extra  work  consequent 
formed  by  the  thereon,  were  performed  by  Davidson^  the  defendants 

Slaintiff,  the 
efendants 
did  not  cause  the  engineer,  nor  did  the  engineer  measure  oif  snch  alterations  and  extrs 
works,  wherefore  the  defendants  refused  to  pay  the  amount  agreed*  being  90  per  cent  on 
the  works  actually  executed ;  that  they  dia  not  pay  the  agreed  amount,  and  that  they 
took  possession  of  the  works,  and  prevented  the  completion  of  the  contract  To  this  coast 
the  defendants  pleaded  Tarious  nleas,  which  were  all  addressed  to  the  whole  of  the  count; 
but  they  respectively  contained  answers  to  separate  breaches  only.  Held  bad  upon 
demurrer.  The  nintti  plea  pleaded  to  the  breadies,  that  the  defendants  did  not  cause 
their  engineer  to  measure  off,  and  that  he  did  not  measure  off  the  line  or  the  alterationB 
and  extra  work,  alleged  that  the  money  claimed  was  in  respect  of  work  under  the  agree- 
ment, which  was  subject  to  a  condition  that  all  payments  to  be  made  thereunder  s£>uld 
be  made  on  the  certificate  of  the  defendants'  engineer,  and  that  the  plaintiff  had  not 
obtained  the  certificate  of  the  engineer.  The  eleventh  plea  was  a  similar  plea  to  the 
breach  alleging  non-payment  of  90  per  cent  To  each  of  these  pleas,  the  plaintiff  replied 
on  equitable  grounds  that  the  defendants*  engineer  improperly  and  unjustly  refused  to  give 
the  said  certificate,  although  the  plaintiff  was  well  and  justly  entitled  to  and  demanded 
the  same,  and  Uie  engineer  has  hitherto  unjustly  and  improperly  withheld  the  same.  HdA 
that  the  replication  was  bad.  A  plea  of  cross-action  addressed  to  several  counts  must  show 
that  the  grounds  of  cross-action  arise  out  of  the  same  subject  matter  as  each  of  the  counts. 

(a)  Before  Stephen^  C.  J.,  and  TTiae,  J. 
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did   not  nor  would    cause  the  engineer,  nor  did    the         1862. 
engineer  measure  off  such  alterations  and  extra  works,        dibbb 
wherefore  the  defendants  refused  to  pay  the  amount     rn^  v 
agreed  upon,  being  90  per  cent,  on  the  works  actually   oastlb  Coal 
executed.     Other  breaches  alleged   were  that  the  de-    ^,^^* 
fendants  did  not  pay  Dcmdson  the  agreed  amount  on 
the  work  actually  executed,  and  that  the  defendants  took 
possession  of  the  works,  and  prevented  Davidson  com- 
pleting his  contract.    There  was  also  a  count  in  trover 
and  a  count  in  detinue  for  certain  goods  taken  possession 
of  by  the  defendants,  and  also  the  money  counts. 

To  this  declaration  there  were  numerous  pleas — the 
third,  that  the  defendants'  engineer  did,  within  a  reason- 
able time,  set  out  the  work  according  to  the  agreement. 
The  fourth,  fifth,  sixth,  seventh,  eighth,  tenth,  twelfth, 
thirteenth,  and  fourteenth,  were  like  the  third,  traverses 
of  particular  breaches  alleged  in  the  declaration,  and  were 
all  addressed  to  the  whole  of  the  first  count.  Demurrer 
and  joinder. 

The  ninth  plea  was  pleaded  to  so  much  of  the  first 
count  as  alleged  that  the  defendants  did  not  cause  their 
engineer  to  measure  off,  and  that  he  did  not  measure  off 
the  line  or  the  alterations  and  extra  work.  It  alleged 
that  the  agreement  declared  on  was  subject  to  a  condition 
that  all  payments  to  be  made  for  work  done  by  virtue  of 
the  agreement  should  be  made  on  the  certificate  of  the 
defendants*  engineer,  and  then  averred  that  the  money 
claimed  was  in  respect  of  work  done  under  the  agreement, 
and  that  neither  Davidson  nor  the  plaintiff  had  obtained 
the  certificate  of  the  engineer,  according  to  the  agreement. 
The  eleventh  plea  was  a  similar  plea  to  so  much  of  the 
first  count  as  alleged  the  non-payment  of  90  per  cent. 

To  each  of  these  pleas  there  was  a  replication  upon 
equitable  grounds  ^'that  the  defendants'  engineer  im- 
properly and  unjustly  refused  to  give  Davidson  the  said 
certificate,  although  he  was  well  and  justly  entitled  to, 
and  demanded  the  same,  and  the  said  engineer  has 
hitherto  unjustly  and  improperly  withheld  the  same." 
Demurrer  and  joinder. 

The  nineteenth   plea  was  pleaded  by  way  of  cross- 
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1862.        actioDy  and  it  was  addressed  to  the  whole  declaration 
D1BB8        setting  up  claims  under  the  contract,  but  containing  no 

Thb^k  -  ^^^>^^^^^  ^  B^^^  ^^^^  ^^^  ground  of  cross-action  was  in 
OASTLB  Goal  any  way  connected  with  the  cause  of  action  in  the  trover, 
^CoMPA^^    detinue,  and  money  counts.    Demurrer  and  joinder. 

Stephen  in  support  of  the  equitable  replication  and  the 
demurrers  to  the  third,  fourth,  fifth,  sixth,  serenth,  eighth, 
tenth,  twelfth,  thirteenth,  fourteenth,  and  nineteenth  pleas. 
Each  of  these  pleas  is  pleaded  to  the  whole  of  the  first 
count  of  the  declaration,  which  alleges  seyeial  distinct 
breaches  of  the  agreement,  and  is  only  an  answer  to  one 
of  such  breaches.    They  are  therefore  bad,  because  every 
plea  must  be  a  complete  bar  to  the  whole  of  the  pleading 
it  assumes  to  answer  (a).    The  nineteenth  plea  of  cross- 
action  is  also  bad,  as  being  pleaded  to  the  whole  declara- 
tion which  contains  not  only  the  counts  on  the  agreement, 
but  also  work  and  labor  counts,  and  counts  in  trover 
and  detinue ;  for  it  is  only  applicable  to  the  first  count 
on  the  agreement ;  and  if  it  is  intended  as  a  plea  to  the 
work  and  labor  counts,  it  ought  to  have  averred  that  the 
subject  matter  of  these  counts  was  identical,  and  that 
the  cross-action  arose  out  of  the  same  transaction ;  and, 
moreover,  it  can  have  no  application  to  the  trover  and 
detinue  counts.    The  ninth  plea  and  the  eleventh  plea, 
which  rely  on  the  want  of  the  certificate  of  the  engineer, 
are  avoided  by  the  equitable  replication.  Although  at  law 
the  obtaining  the  certificate  may  be  a  condition  precedent 
to  the  plaintiff's  right  to  recover   on  the  agreement; 
Seott  V.  The  Corporation  of  Liverpool  (h)  shows  that  a 
Court  of  Equity  will  afford  relief  where,  in  the  language 
of   Sttuxrt,  V.   C,  "there  are  allegations  in  the  bill 
showing  the  conduct  of  the  engineer  to  have  been  in- 
equitable and  improper,"  and  ''a  wilful  refusal  by  the 
engineer  to  certify,"  or  "the  declining  to  exercise  the 
functions  of  arbitration  cast  on  him  by  the  agreement  of 
the  parties  '*  were  considered  "  improper  and  inequitable 
acts  and  omissions  against  the  engineer."     In  that  case, 
the  bill  disclaimed  fraud  in  a  moral  sense ;  and,  there- 

(a)  1  Wms.  Saund.,  28  n  (3).  (6)  25  L.  J.  Ch.,  227. 
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fon*,  it  in  uuneoessary  to  allege  that  such  a  refusal  1862. 
amounts  to  fraud,  or  that  there  is  any  collusion  between  dibbs 
the  engineer  and  his  employers.    If  the  engineer  refuses  '^' 

to  measure  the  work,  or  to  make  the  necessary  calcu-  oabtle  Goal 
lations,  reliance  thereon  by  the  Company  is  **  inequitable  "  ^^  ^^y  ^ 
apart  from  any  question  of  collusion  between  the  parties, 
because  the  engineer  is  their  own  servant.  There  is  no 
complaint  as  to  the  way  in  which  the  discretion  vested 
in  him  by  the  agreement,  has  been  exercised,  bat  that  he 
refuses  to  exercise  it  at  all.  If  he  had  exercised  his 
discretion,  and  from  some  mistake,  but  honestly,  had 
come  to  a  wrong  conclusion,  and  withheld  his  certificate, 
such  conduct  would  not  satisfy  the  terms  'improperly 
and  unjustly  refused."  The  plaintiff  will  be  obliged  to 
establish  mala  fides  to  prove  his  plea. 

Broadhurst,  Q.  C.  (Sheppard  with  him)  in  support  of 
the  pleas,  and  the  demurrer  to  the  replication.  The  ob- 
jection to  the  pleas  savours  of  special  demurrer,  be- 
c^ause,  although  not  limited  by  averment,  it  is  plain 
on  the  face  of  each  plea  that  it  is  only  intended  as  an 
answer  to  one  breach.  [Wise,  J.  Take  the  first  plea 
by  itself,  is  the  plaintiff  to  sign  judgment  for  the  part  of 
his  count  which  is  unanswered,  or  on  issue  being  taken 
on  the  first  plea,  and  found  for  the  defendant,  would  not 
the  plaintiff  be  entitled  to  judgment  non  obstante  vere- 
dicto ?'\  It  is  clear  that  each  plea  apportions  itself  to  a 
particular  part  of  the  declaration ;  and  by  the  Common 
liaw  Procedure  Act  of  1854  (a),  pleas  are  to  be  taken  dis- 
tributively.  Blagrave  v.  Bristol  WcUerworks  Company 
(h),  1  Chitty  on  Pleading  (c),  were  cited.  As  to  the  plea 
of  cross-action,  the  foundation  of  the  suit  is  this  contract ; 
on  the  breach  of  which  by  the  plaintifi*,  the  defendant 
relies  as  a  defence  against  the  plaintiflTs  claim,  and  the 
Court  will  not  limit  the  effect  of  the  words  which  permit 
the  plea  of  cross-action — 20  Vic,  No.  31,  sect.  17  (d).    The 

(o)  Sect.        69.(&)  1  H.  &  N.,  369 ;  26  L.  J.  Ex.,  57.        (c)  P.  341. 

(<{)  That  section  is — "AU  matters  which  at  present  are  only  the 
subject  of  a  cross-aotion,  or  may  bo  made  the  subject  of  a  croes-action, 
between  the  parties,  shall  hereafter  bv  leave  of  a  Judge,  and  on  such 
terms  as  he  shall  think  proper,  be  pleadable  by  way  of  set-off.** 
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1862.        equitable  replication  cannot  be  supported.    The  parties 

DiBBs        have  made  a  certain  stipulation^  which  is  part  of  the 

,.    ^-  contract ;  and  the  Court  will  not  absolve  them  from  its 

The  New- 

castlbCJoal   obligation;    Worsleif  v.    Wood  (a).     Would    the    alle- 
^Sa^OT*^    gations  in  thia  replication  constitute  a   good   bill   in 
Equity  to  obtain  relief?    It  is  not  alleged  that  the  de- 
fendants are  accomplices  of  the  engineer,  or  that  there  is 
any  collusion  between  the  parties,  or  even  that  he  acted 
under  their  influence.    Why  should  the  defendants  be 
liable  for  the  mere  personal  impropriety  of  the  engineer? 
There  may  be  conduct  of  the  engineer  both  *'  improper 
and  unjust,"  without   entitling  the  plaintiff   to   relief 
against  the  defendants  in  a  Court  of  Equity.     It  is  to 
be  observed  that  the  decision  in  Scott  v.   The  Corpo- 
ration of  Liverpool  cited  on  the  other  side,  was  on  de- 
murrer, when  all  the  facts  alleged  in  the  bill  are  taken 
to  be  admitted.     When  the  same  case  came  to  hearing, 
the  bill  was  dismissed  with  costs;  from  that  decision 
there  was  an  appeal  to  the  Lord  Chancellor  (&),  who  in  his 
judgment  says,  ''This  contract  has  been  characterized 
as  one  of  great  severity  towards  the  contractors,  who  are 
said  to  be  placed  by  it  entirely  at  the  mercy  and  the 
arbitrary  discretion  of  the  engineer.    But  arguments 
drawn  from  the  hard  terms  of  an  agreement  are  never 
admissible  after  it  has  been  entered  into,  because  the 
parties  have  deliberately  consented  to  be  bound  by  it" 
The  judgment  continues  (c) — "There  is  no  equitable 
construction  of  an  agreement  distinct  from  its  legal  con- 
struction.   To  construe,  is  nothing  more  than  to  arrive 
at  the  meaning  of  the  parties  to  an  agreement,  and  this 
must  be  the  aim  and  end  of  all  Courts  which  are  called 
upon  to  enforce  any  rights  created  by  and  growing  out  of 
contract;"  and  it  concludes,  ''where  the  contract  pro- 
vides for  the  determination  of  the  claims  and  liabilities 
of   the   contractors,  by  the   judgment  of  a  particular 
person,  until  he  has  spoken,  no  right  can  arise  which 
can    be  enforced  either  at  law  or  in   Equity."    TUs 
authority   is    altogether  in  favor    of   the    defendants; 
although  if  a  fraudulent  complicity  were  alleged,  that 

(a)  6  T.  K..  710.  (6)  28  L.  J.  Ch.,  2^4.  (o)  P.  280. 
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would  be  a  good  defence.  The  replioation  is  also  a 
departure.  The  declaration  sues  for  a  wrongful  act  of 
the  defendants,  and  areis  performance  of  all  conditions 
precedent ;  the  replication  relies  on  the  wrongful  action 
of  the  engineer,  for  non-performing  one  of  these  con- 
ditions. Butler  Y  Wilb  (a\  MUner  v.  Field  (l\  and 
Chrafton  v.  Eastern  Cov/rUiea  Bailway  Company  (c),  were 
also  cited. 

Stephen  in  reply.  There  is  no  departare,  because  we 
do  not  admit  that  the  procurement  of  the  certificate  is 
a  condition  precedent.  The  bill,  in  Scott  v.  Liverpool 
Corporation,  was  dismissed  (d)  at  the  hearing  by  the 
Vice  Chancellor,  because  the  evidence  disclosed  that  the 
engineer  had  never  done  anything  that  was  wrong ;  and 
the  Lord  Chancellor  (e)  upheld  the  Vice  Chancellor's 
judgment,  dismissing  the  bill  on  that  ground;  but  he 
distinctly  (/)  lays  it  down  that  "  if  the  engineer  were  to 
decline  to  enter  upon  the  question,  or  by  any  affected 
delay,  or  any  improper  proceeding  of  any  kind,  to 
attempt  to  delay  a  decision,  a  Court  of  Equity "  would 
interfere.  It  is,  therefore,  submitted  that  the  replica- 
tion is  good,  and  that  the  Court  will  see  at  the  trial 
that  the  jury  are  not  misled  by  the  words  '^  improper 
and  unjust" 

Wise,  J.  delivered  the  judgment  of  the  Court  as  fol- 
lows : — (After  setting  out  the  pleadings  he  continued.) 

The  third,  fourth,  fifth,  sixth,  seventh,  eighth,  tenth, 
twelfth,  fourteenth,  and  fifteenth  pleas  are  demurred 
to,  because,  although  addressed  to  the  whole  declara- 
tion, they  respectively  contain  only  answers  to  separate 
breaches. 

It  is  not  necessary  to  specify  the  pleas  more  particu- 
larly, as  we  are  of  opinion  that  they  are  each  of  them 
bad  for  that  reason.  The  Common  Law  Procedure  Act 
has  not  altered  the  well-established  rule  that  a  plea 
pleaded  to  the  whole  declaration  or  count,  but  in  truth 


1862. 

DlBBS 
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The  New- 
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July  31. 


(o)  31  L.  J.  Q.  B.,  87. 
(c)  8  Exch.,  699. 
le)  28  L.  J.,  230. 


(h)  5  Exch.,  829;  20  L.  J.  Ex.,  C8. 
(d)  27  L.  J.  Ch.,  641. 
(/)  P.  237. 


254  SUPREME  COURT  REPORTS. 

1862.        oontaining  matter  only  in  answer  to  part,  is  altogether 

DiBDs        bad  upon  demurrer. 

The^New-        ^^  *^®  ninth  and  eleventh  pleas,  which  rely  on  the 

castleGoal   absence  of  the  certificate  by  the  defendants'  engineer 

^(^i^nT    *^®  plaintiflf  has  replied  on  equitable  grounds  "that 

the  engineer  improperly  and  unjustly  refused  to  give 

Davidson  the  said  certificate,  although  he  was  well  and 

justly  entitled  to,  and  demanded,  the  same,  and  the  said 

engineer  has  hitherto  unjustly  and  improperly  withheld 

the  same." 

This  was  demurred  to,  and  we  are  of  opinion  that  the 
replication  was  bad.  It  is  now  settled  law,  that  where  a 
contract  provides  for  the  detennination  of  a  contractor's 
claims  by  the  judgment  of  a  particular  person,  every- 
thing depends  on  his  decision,  and  until  he  has  spoken, 
no  right  arises  which  can  be  enforced  either  at  law  or 
equity.  No  arguments  drawn  from  the  hard  terms  of 
an  agreement  are  admissible  after  it  has  been  entered 
into;  because  the  parties  deliberately  consented  to  be 
bound  by  it,  and  as  soon  as  the  meaning  of  the  parties 
to  an  agreement  is  ascertained,  their  rights  under  it  are 
the  Fame  in  whatever  Court  it  is  sought  to  be  enforced. 
There  is  no  equitable  construction  of  an  agreement 
distinct  from  its  legal  construction.  (See  Scott  v.  Cor- 
poration of  Liverpool  (a),  and  cases  there  cited.)  The 
agreement  as  set  out  in  the  plea  appears  to  us  to  make 
the  engineer's  certificate  a  condition  precedent  to  the 
accrual  of  the  plaintiff's  right  of  action.  This,  indeed, 
the  plaintiff  admits  by  his  replication ;  but  he  seeks  to 
avoid  the  effect  by  setting  up,  as  is  contended,  sufficient 
grounds  for  the  interposition  of  a  Court  of  Equity.  Bat 
the  only  averment  is  that  the  engineer  improperly  and 
unjustly  refused  to  give  the  certificate.  If  issue  were 
taken  on  this  averment,  and  at  the  trial  evidence  should 
be  given  that  the  engineer  had  examined  the  work  and 
refused  his  certificate,  but  the  jury  should  notwithstand- 
ing be  satisfied  by  the  evidence  adduced  that  the  work 
was  properly  done,  and  that  the  engineer  ought  to  have 
given  his  certificate,  the  plaintiff  would  be  entitled  to  a 

(a)  28 Jj.  J.  Ch.,  230. 
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verdict;  This  would^  in  effect,  be  transiierring  to  the 
decision  of  a  jury  the  very  question  which,  by  their 
mutual  contract,  the  parties  had  agreed  should  be  deter- 
mined by  the  engineer.  The  replication  therefore  is  bad. 
What  might  be  the  effect  of  a  fraudulent  withholding 
oi  the  certificate,  with  or  without  collusion  with  the 
company,,  is  altogether  a  different  question,  which  may 
be  raised  by  an  amendment  of  the  replication,  if  the 
plaintiff  be  so  advised. 

The  nineteenth  plea  is  pleaded  to  the  whole  declara- 
tion by  way  of  cross  action, — ^setting  up  a  claim  by  the 
defendants  in  respect  of  expenses  incurred  by  them  in 
completing  the  works  themselves, — which,  by  the  con- 
tract, they  were  entitled  to  do,  if  Davidson   did   not 
complete  them  within  the  time  fixed,  and  in  a  proper 
manner.    As  we  intimated  at  the  argument,  this  plea  is 
bad,  because  it  is  not  limited  to  the  counts  which  state 
the  transaction,  in  respect  of  which  the  alleged  right  of 
cross-action  arose.     There  is  nothing  on  the  face  of  the 
pleadings  to  show  any  identity  of  subject  matter  between 
the  trover  and  detinue  count,  and  the  grounds  of  cross- 
action. 

Judgment  will  therefore  be  for  the  plaintiff  as  to 
the  pleas  demurred  to,  and  for  the  defendants  as  to  the 
replication. 

Judgment  for  the  plaintiff  on  the  third,  fourth , 
fifth,  sixth,  seventh,  eighth,  tenth,  twelfth, 
thirteenth, fourteenth, and  nineteenth  pleas; 
and  for  the  defendant  on  the  replication  to 
the  ninth  and  eleventh  pleas. 


1862.    _ 
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October  17.        Ex  poTts  Harbiboh  and  othersy  for  a  Prohibition  (a). 

By  25  Via,  ^fTEPEEN  had  obtained  rule  nisi,  calling  on  W.  H. 

No.  4,  sect.  80,  ^^     PcUmer,  Esq.,  and  Id)e8ter  and  others,  mining  or 

app^'lSi  working  nnder  the  name  of  IsbeOer's  party,  to  show 

be  eetab-  cause,  before  a  Judge  in  Chambers^  why  a  writ  of  Pro- 

s^liooDBist  hibition  should  not  be  issued,  restraining  them  from 

of  a  obairman  further  proceeding  in  respect  of  a  certain  decision,  order, 

penons,  \vho  or  award  made,  at  Bathurst,  in  a  certain  appeal,  wherein 

have  held  Isheder  and  party  were  appellants,  and  Harrison  and 

ibrsix  party  were   respondents;    and  why  the  decision,  &c., 

^ddikfii  th  ^'^^^^  ^^*  ^  ^*  aside— on  the  following  grounds  {inter 

chainnan  dUa)  : — 

must  have  ao 

heidamiuer'8       1.  That  the  assumed  Court  of  appeal  was  not  properly 
'^^   '  constituted,  because  the  chairman  had  not  held  a  miner's 

right  for  six  months,  in  accordance  with  25  Vic,  No.  4. 

The  case  was,  by  Wise,  J.,  referred  to  the  full  CSourt. 

It  appeared  that  there  had  been  disputes  between 
IsbesUr^s  party  and  Harrison's  party,  as  to  a  certain 
claim  on  the  -  Lachlan  Gk>ld  Fields,  'on  which  it  was 
alleged  that  Isbester's  party  had  encroached. 

On  28th  April,  1862,  the  Chief  Commissioner  gave 
a  decision  with  regard  to  the  alleged  encroachment  in 
favour  of  Hwrriso/tCs  party.  -From  that  decision,  lAester's 
party  appealed  to  the  Court  of  Appeal  at  Bathurst,  and 
the  Chief  Commissioner's  decision  was  reversed.  It  ap- 
peared, however,  by  the  affidavits  that  W.  H.  Palmer^ 
who  presided  as  chairman  of  the  Court  of  Appeal,  at  the 
hearing  on  18th  and  19th  June,  did  not  either  at  that 
time  or  before  hold  a  miner's  right. 

Manmng,  Q.  C,  and  Stephen  now  moved  to  make  the 
rule  absolute.  The  Gold  Fields  Act,  25  Vic,  No.  4, 
came  into  operation  on  22nd  November,  1861 ;  and  the 
constitution  of  all  Courts  of  appeal  for  any  gold-fields, 

(a)  Before  Siepheny  G.  J.,  and  Wite,  J. 
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is  regiilated  by  sect  30  (a),  and  their  jurisdiction  by 
sect.  31  (&).  By  sect.  30^  it  is  to  consist  of  *'  a  chairman 
and  two  other  persons  who  have  held  miners'  rights  for 
six  months,  to  be  appointed  by  the  Groyemor."  But  the 
affidayits  show  that  the  chairman  of  this  Court  of  appeal 
did  not  nor  ever  had  held  a  miner's  right.  The  words 
"  who  have  held  miners'  rights  "  refer  to  the  words  " 
chairman/'  as  well  as  the  words  ^^two  other  persons; 
and  the  same  construction  must  apply  to  them  as  to  the 
words  "to  be  appointed  by  the  Governor,"  as  they  are 
evidently  both  predicated  of  the  same  subject.  Can  it 
be  argued  that  the  two  assessors  are  to  be  appointed  by 
the  Governor,  but  not  the  chairman  ?  The  construction 
contended  for  is  strengthened  by  reference  to  the  proviso, 
which  seems  to  consider  all  the  members  of  the  Court  on 
the  same  footing.  The  Court  is  constituted  to  decide 
on  questions  of  encroachment  and  trespass  on  the  gold- 
fields,  and,  therefore,  it  is  most  proper  that  its  members 
would  be  gold  miners. 

Martin,  Q.  C,  Milfordy  and  Wisdom  contra.  The  rule 
of  law  and  grammar  is  that  the  relative  agrees  with  the 
last  antecedent ;  and  the  last  antecedent  is  "  two  other 
persons,"  the  assessors  only,  therefore,  need  be  miners.  The 
question  of  construction,  whether  the  antecedent  of  this 
relative  sentence  comprehends  the  word ''chairman,"  will 
be  gathered  from  the  intention  of  the  Legislature  as  indi- 
cated in  the  other  sections  of  the  Act     If  a  testator,  in 

(a)  ScotioD  30  is,  ''For  any  gold-field  a  Court  of  appeal  shall  bo 
established,  and  shall  consist  of  a  chairman  and  two  other  persons,  who 
hare  held  miners'  rights  for  six  montiis,  to  be  appointed  by  the  Grovomor, 
with  the  advice  aforesaid.  Provided  that  if  any  member  of  such  Court 
be  concerned  in  any  decision  to  be  appealed  against  to  any  such  Court 
of  appeal,  or  be  absent,  the  former  may  appoint  any  other  person  to  act 
in  his  stead." 

(b)  '*31.  Every  such  Court  of  appeal  shall  have  power  on  the  applica- 
tion of  every  person  holding  a  miner's  right,  lease,  or  license  and  on 

SBjfinent  of  a  fee  of  three  pounds,  to  entertain  any  appeal  against  any 
ecision,  order,  or  award,  made  under  this  Act  by  any  justice  of  the 
peace,  being  a  commissioner  or  justice  and  assessor,  relating  to  any 
encroachment  or  trespass,  and  to  revise  or  to  reverse  the  same,  and 
pending  the  hearing  of  any  such  appeal  the  Chairman  shall  have  power 
to  suspend  the  operation  of  any  decision,  order,  or  award  of  any  such 
jmtioe,  and  to  prohibit  all  working  by  any  person  oonoemed  during 
such  suspension.  And  the  drcision  of  the  majority  shall  be  deemed  to 
be  the  decision  of  such  Court." 
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1862.  bequeathing  his  property  for  the  foundation  of  a  hospital, 
Ex  parte  said  in  his  will  ^'the  hospital  shall  consist  of  a  warden, 
UABBn>oN  Q^  nurse,  and  fifteen  other  aged  persons  being  indigent 
Froiiibiticm.  and  blind ; ''  could  it  be  contended  that  it  was  the  testa- 
tor's intention  that  the  warden  and  nurse  should  be  both 
indigent  and  blind?  On  reference  to  sections  15  and 
16,  it  appears  that  in  creating  the  original  tribunal  to 
decide  on  questions  of  trespass  or  encroachment,  a 
justice,  being  a  commissioner,  may  require  the  assistance 
of  two  persons,  "  holding  a  miner's  right,"  to  assist  him 
in  the  investigation ;  and  so  in  section  30,  the  GoYemor 
is  to  appoint  the  chairman,  who  is  to  be  assisted  by  two 
others  holding  miners'  righta  The  questions  likely  to 
arise  would  require  the  assistance  of  practical  miners; 
but  good  policy  provides  that  the  presiding  ofScer  should 
be  a  person  skilled  in  the  law  of  evidence,  and  with  some 
experience  of  the  principles  and  formalities  observed  in 
the  administration  of  justice.  If  it  were  intended  that 
all  the  three  members  of  the  Court  should  be  miners, 
why  was  not  the  same  language  used  as  in  the  24th 
section?  The  proviso  to  section  80  also  permits  the 
Grovemor  to  appoint  ''any  other  person"  to  act  as  a 
substitute. 

Sir  W.  Manning  in  reply.  If  it  is  not  necessary  that  the 
Chairman  should  hold  a  miner's  right,  he  could  never 
''be  concerned  in  a  decision  to  be  appealed  against," 
and  in  that  case  the  proviso  could  never  apply  to  him ; 
but  it  is  evident  that  it  was  intended  to  apply  to  all  the 
members  of  the  Court. 

Stephen,  C.  J.  The  Court  can  only  consider  the 
language  which  is  used  by  the  statute,  and  try  to  discover 
what  the  legislature  means  from  that  language ;  but  we 
must  endeavour  to  avoid  giving  any  meaning  which 
leads  to  an  absurdity.  Looking,  however,  to  the  subject 
matter  and  object  of  the  Gold  Fields  Act,  as  well  as  at 
the  words,  I  am  of  opinion  that  the  Chairman  of  the 
Court  of  appeal  must  hold  a  miner's  right.  If  we  con- 
sider the  subject  matter,  it  is  the  constitution  of  a  Court 
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of  appeal  from  '^any  decision,  order,  or  award,  made  1862. 
under  this  Act  by  any  justice  of  the  peace,  being  a  com-  £x  parte 
missioner  or  justice  and  assessors,  relating  to  any  en-  Harmbon 
croacbment  or  trespass."  These  are  questions  in  which  Prohibition. 
the  public  have  no  interest.  But  the  miners  are 
interested  not  only  in  seeing  that  good  order  is  preserved, 
but  also  that  no  encroachments  on  gold  mining  claims  are 
allowed.  Therefore,  it  is  not  unnatural  to  suppose  that 
questions  of  such  a  kind  will  be  decided  by  those  who 
are  interested  on  the  subject  matter, — by  the  peers  of 
the  parties.  The  Act  says,  the  Court  of  appeal  '^  shall 
consist  of  a  chairman  and  two  other  persons,  who  have 
held  miners'  rights  for  six  months,  to  be  appointed  by 
the  Governor,"  Why  should  not  these  words  have  their 
natural  meaning?  What  absurdity  is  there  in  the 
chairman  as  well  as  the  assessors  being  obliged  to  pos- 
sess this  qualification  ?  Suppose  a  Court  constituted  to 
try  offences  against  military  discipline  which  it  was  pro- 
vided should  '*  consist  of  a  president  and  two  others  who 
have  held  commissions  in  her  Majesty's  army,"  would  not 
it  be  necessary  that  the  president  should  have  held  such 
a  commission  ?  If  the  construction  contended  for  by  the 
respondents  were  correct,  the  word  ** other"  need  not 
have  been  there.  The  legislature  have  used  the  word 
''other,"  and  in  interpreting  their  enactments  every  word 
ought  to  be  made  to  speak.  Am  I  to  say  that  that  word 
is  useless  ?  Looking  at  the  language  used,  and  the  in- 
tention of  the  legislature  as  described  by  that  language, 
and  the  subject  matter  and  object  of  the  Act,  I  am  of 
opinion  that  the  chairman  must  be  a  person  holding  a 
miner's  right  for  six  months. 

Wise,  J.  I  am  of  the  same  opinion.  The  natural 
grammatical  meaning  of  the  words  is,  that  all  the  mem- 
bers of  the  appeal  Court  must  have  the  same  qualification. 
If  the  word  "other"  were  left  out,  the  sentence  would 
then  have  the  meaning  contended  for;  but  those  words 
are  in  the  Act,  and  some  effect  must  be  given  to  them. 
It  may  be  convenient  that  the  presiding  officer  should 
not  be  mixed  up  with  the  interests  which  are  likely  to 
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come  before  him  as  a  Judge,  and,  ihereforey  not  likely  to 
be  prejudiced.  But  it  may  also  be  a  question  whether 
it  be  desirable  that  the  Governor  should  be  able  to  ap- 
point any  person  to  an  office  of  this  kind  who  is  without 
any  particular  knowledge  or  experience.  But  whatever 
may  be  the  balance  of  convenience,  people's  rights  would 
not  be  safe  if  Courts  could  mould  the  words  of  a  statute 
under  considerations  of  this  kind.  The  intention  of  the 
legislature  must  be  drawn  from  the  words  of  the  statute ; 
by  that  statute  all  the  members  of  the  Court  of  appeal 
receive  the  [same  payment ;  they  all  possess  the  same 
right  of  vote;  they  are  all  appointed  by  the  Gtovemor; 
and  the  most  natural  conclusion  is  that  they  were  all 
intended  to  possess  the  same  qualification. 

Rule  absolute,  without  costs. 


August  29. 


A  ooUior  is  a 
servant  within 
the  meaning 
of  the  inter- 
pretation 
clause  in  the 
Masters  and 
Servants  Act, 
20  Vic,  No.  28. 


The  Queen  against  Mebewetheb  (a). 

The  following  judgment  was  delivered  by  Wise,  J.  :— 

THIS  is  a  rule  in  the  nature  of  a  mandamus  to  compel 
certain  parties  to  hear  a  case  of  a  complaint  on 
behalf  of  the  Australian  Agricultural  Company  against 
one  Jones,  for  the  breach  of  a  written  agreement.  By 
the  agreement,  Jones  agreed  to  serve  the  Company  for 
twelve  calendar  months  from  the  date  of  his  arrival  at 
Newcastle,  in  the  colony  of  New  South  Wales,  and  there 
to  work  during  the  usual  hours  of  every  working  day, 
unless  incapacitated  by  ill  health,  as  a  collier  in  any 
of  the  pits  of  the '  said  Company  at  or  in  the  neighbour- 
hood of  Newcastle,  and  to  obey  all  lawful  orders  of  the 
said  Company;  but  the  justices  refused  to  adjudicate, 
holding  that  the  case  did  not  come  within  the  20th  Yic«, 
No.  28.  It -was  argued  before  me  in  Chambers  by  Mr. 
MUford,  on  behalf  of  the  Company,  and  Mr.  FaueeU  in 
support  of  the  decision  of  the  justices;  and  it  being 
stated  that  the  question  was  one  of  very  general  im- 
portance, I  took  time  to  consider  my  judgment.    1%e 

(a)  In  Chambers. 


V. 

Mebbwbthsb. 
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question  is,  whether  a  collier  is  a  servant  within  the  1862. 
meaning  of  the  interpretation  clause  in  the  Masters  and  The  Qubbn 
Servants  Act  According  to  the  common  acceptation 
of  the  word,  ^'  collier  "  wonld  be  taken  to  mean  one  who 
worked  or  laboured  in  a  mine  or  among  coals  (a),  and 
the  context  in  which  the  word  'labourer"  is  foxmd, 
does  not,  in  my  opinion,  in  any  way  prevent  its  being 
applied  in  its  ordinary  and  natural  sense.  If  only  agri- 
cultural labourers  were  meant  to  be  included  why  insert 
the  word  '^  other,"  and  what  meaning  can  be  given  to 
that  word  which  would  not  include  such  a  labourer  as  a 
collier  ?  I  can  see  none.  It  is  not  easy  to  say  why  it 
should  have  been  deemed  necessary  to  specify  ^^  reapers, 
mowers,  haymakers,"  after  '^all  agricultural  labourers" 
had  been  mentioned,  but  perhaps  it  was  done  to  include 
persons  who  were  employed  by  the  job.  It  is,  however, 
by  no  means  uncommon  for  general  words  to  be  followed 
unnecessarily  by  specific  words,  and  the  insertion  of 
them  in  this  section  does  not  justify  a  construction 
which  would  entirely  deprive  the  previous  words  of  their 
natural  meaning. 

The  same  words  so  often  have  different  meaniugs  in 
different  statutes  that  other  decisions  are  not  of  much 
use  in  questions  of  this  kind.  I  have,  however,  looked 
to  the  cases  referred  to  by  the  coxmsel  on  both  sides  on 
the  English  Masters  and  Servants  Act,  and  the  Truck 
Act,  and  have  found  none  which  militated  against  the 
conclusion  I  have  come  to;  and  in  WtUon  t.  Zhduetta 
(b)y  which  was  a  decision  upon  the  Stamp  Act,  55  G. 
IIL,  c.  183,  a  fireman  and  stoker  on  board  the  steamer 
was  held  certainly  to  be  a  labourer,  if  not  also  an 
artificer.  I  am  of  opinion,  therefore,  that  a  collier  is  a 
servant  within  the  statute,  and  the  justices  were,  there- 
fore, wrong  in  declining  to  hear  the  complaint.  The 
rule  will,  therefore,  be  made  absolute.  Even  if  my 
opinion  had  been  different  as  to  the  meaning  of  the  word 
labourer  in  the  first  part  of  the  interpretation  clause,  I 
should  have  been  of  opinion  that  the  parties  ought  to 
have  heard  the  complaint,  because  Jones  would  have 

(a)  See  liiehardiofCa  Dictionary.  (h)  14  Q.  B.,  405. 
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1862.        been  a  servant  within  the  Act  under  the  latter  part  of 
The  QusEN    the  interpretation  clause,  which  relates  to  persons  en- 

MkbbJethkb.  8^^  ^^  *^^  United  Kingdom,  or  in  any  of  the  British 

colonies  "  as  labourers  or  otherwise." 


The  Queen  against  The  Bight  Reverend  the  Lobd 

Bishop  op  Newcastle  (a). 

On  applica-  A  ^^LE  fiisi  was  obtained  by  MUford,  calling  on  the 
tion  for  a  quo  xL  Right  Reverend  Lord  Bishop  of  Newcastle  to  show 
i^ormatioD,  cause  why  a  rule  for  an  information  in  the  nature  of 
filing  on  the  q^^Q  warranto  should  not  issue  against  him — ^to  show  by 
Newcastle  to  what  authority  he  exercised  or  claimed  to  exercise  the 
^tho^t  ^h^^  office  of  trustee  of  Christ's  Church  Cathedral,  parsonage, 
exeroified  the    and  burial  ground  at  Newcastle. 

troBtee^of  '^^^  affidavits,  on  which  the  application  was  grounded, 

Chrut's  showed  that  the  relator  had  been  upwards  of  ten  years, 

Gath(^ral.  ^^^  ^^  ^^^  ^  pewholder  in  Christ's  Church  Cathedral, 
The  affldavita  at  Newcastle ;  it  stated  that  there  had  not  been  any  ap- 
whetherSe  pointment  of  trustees  of  the  said  Cathedral  under  the  Acts 
Cathedral  waa  7  W.  IV.,  No.  3,  and  8  W.  IV.,  No.  5,  until  21st  Febru- 
the  time  7  w.  ^^T*  1837,  ou  which  day  the  then  Bishop  of  Australia, 
IV.,  No.  8  was  Bishop  Broufifhton,  was  appointed  a  trustee  of  the  said 

passed,  or  on  ^  *  *  * 

what  specific  Church ;  and  that  Bishop  Broughton  never  was  either  a 
defendjmf^^  pewholder  or  a  renter  of  sittings  in  the  said  Church, 
title  the  re-     That  the  present  Lord  Bishop  of  Newcastle  claimed  to 

^uwl^Hdd  ^  ^^^  ^^  ^^  *  trustee  for  the  said  Church,  and  that  he 

for  these  had  never  been  a  pewholder  or  renter  of  sittings  in  the 

th^ie'^nst  ^^'^  Church— that  on  the  8th  January,  1862,  acting  as 

be  discharged,  one  of  the  trustees  of  the  said  Cathedral,  he  convened 

to*make"tiie^"  and  held  a  meeting  of  the  trustees  thereof,  at  Newcastle, 

rule  absolute,  for  the  purpose  of  conducting  the  affairs  of  the  said 

aUowed  tol^  Cathedral,  parsonage,  and  burial  ground,  at  Newcastle, 

a™®^ded^y  and   that  he  was  acting  illegally  and   wholly  without 

private  name  ^ai'r&nt  or  authority,  and  was,  therefore,  preventing  the 

of  the  defen-  appointment  of  a  qualified  trustee. 

(a)  Before  Stephen,  C.  J.,  MU/ord  and  Wiae,  Jb. 
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The  affidavits  for  the  defendant  showed  that  a  grants 
dated  7th  April,  ISSQ,  nnder  the  seal  of  the  colony,  of 
land  at  Newcastle,  on  which  the  Cathedral  Church  is 
erected,  was  issued  to  the  defendant  by  the  name  and 
style  of  the  Eight  Eeverend  William  Tyrrell,  the  Lord 
Bishop  of  Newcastle,  and  others  upon  trust,  for  the 
erection  thereon  of  a  Church  of  the  United  Church  of 
England  and  Ireland — that  another  similar  grant,  to  the 
same  parties,  dated  15th  of  February,  1859,  of  certain 
land  upon  trust,  for  a  glebe — and  another  grant  to  the 
same  parties,  dated  27th  April,  1859,  of  land  in  trust 
for  a  burial  ground — ^and  another  grant,  dated  23rd 
February,  1860,  to  the  same  parties,  upon  trust  for  a 
parsonage,  and  that  the  defendant  claimed  to  be  a 
trustee  of  the  said  Church,  parsonage,  and  burial  ground, 
under  and  in  accordance  with  the  said  several  grants, 
and  that  he  had  never  claimed  or  professed  to  be  a 
trustee  either  in  his  corporate  capacity  as  Lord  Bishop 
of  Newcastle,  or  in  his  individual  capacity,  otherwise 
than  in  accordance  with  and  conformity  to  the  said 
several  grants  and  the  provisions  therein  respectively 
contained. 


1862. 
The  QuBEN 

V. 

The  BiOHT 
Beyebend 
THE  Lord 
Bishop  of 
Newcastle. 


Martiriy  Q.  C,  and  Milford  now  moved  that  the  rule 
should  be  made  absolute.  7  W.  IV.,  No.  3,  sect.  7  (a), 
provides  for  the  appointment  of  trustees   for  churches 


October  14. 


(a)  The  aeciion  is  as  foUows: — ''That  before  any  sum  of  money 
shall  be  issued  from  the  Colonial  Treasury  towards  the  building  of  any 
church  or  chapel  and  minister's  dwelling  in  the  manner  aforesaid,  trustees, 
not  less  than  three  nor  more  than  five  in  number,  shall  be  nominated  by 
the  persons  contributing  towards  the  building  of  the  same^  for  the 
approval  of  the  Gtovemor  and  Executive  Council,  and  that  the  real 
estate  in  the  site  of  such  church,  chapel,  or  minister's  dwelling,  and  of 
any  lands  and  hereditaments  therennto  belonging,  shall  be  conveyed 
to  the  said  trustees  when  approved,  and  to  we  heirs  of  the  survivor 
of  such  trustees  upon  trust  for  the  erection,  maintenance^  and  repair 
of  such  church  or  chapel  and  minister's  dwelling,  and  for  the  pro- 
vision out  of  the  revenues  belonging  to,  or  arising  from  the  use  of  the 
said  church  or  chapel,  in  such  manner  as  shaU  be  lawfully  appointed, 
of  aU  things  necessary  for  the  celebration  of  divine  worship  therein, 
and  to  whom  shall  be  issued  under  such  regulations  for  the  due  appro- 
priation and  application  thereof  as  hereinbeforo  mentioned,  all  such 
sums  of  money  as  by  the  provisions  of  this  Act  aro  authorised  to  be 
issued  in  aid  of  the  erection  of  any  church  or  chapel  and  Minister's 
dwelling." 
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hereafter  to  be  built ;  section  10  (a),  for  their  appoint- 
ment for  churches  already  in  existence.  Assuming  that 
this  Church  was  in  existence  when  the  7  W.  lY.,  No.  3 
was  passed)  the  affidavits  show  that  no  trustee  was  ap- 
pointed for  this  Church  till  February,  1887,  and»  there- 
fore, more  than  six  months  after  the  passing  of  7  W. 
lY.,  No.  3 ;  and,  therefore,  this  appointment  of  the 
Bishop  of  Australia  is  clearly  void  and  invalid,  neither 
would  there  be  any  devolution  of  title  from  him  to  the 
Bishop  of  Newcastle.  The  affidavits  show  that  the  Bishop 
of  Newcastle  has  assumed  to  discharge  the  duties  of 
a  trustee — that  he  has  convened  a  meeting  of  trustees 
for  the  conduct  of  the  affairs  of  the  cathedral,  and  that 
he  was  acting  as  one  of  the  trustees  thereof — ^that  he 
is  acting  and  claims  to  act  as  a  statutory  trustee — 
and  that  his  only  title  is  the  grants  to  him  in  1859  and 
1860.  He  may  be  a  trustee  under  these  grants,  but  the 
Court  will  see  that  he  is  acting  and  discharging  the 
duties  of  one  who  is  a  trustee  under  the  statute  ;  for  this 
he  has  no  authority,  not  having  been  nominated,  or 
appointed,  or  elected  at  all.  The  land  has  .been  granted 
to  him;  but  that  is  immaterial.  Section  7  provides 
that  the  real  estate  in  the  site  of  such  Church  shall  be 
conveyed  to  the  said  trustees  when  approved ;  if  the  grant 
has  been  improperly  made  by  the  Gh)vernor,  the  Bishop 
will  become  a  trustee  for  the  legal  trustee;  as  grantee 
of  the  legal  estate  merely,  he  has  no  greater  pewer  than 
a  mere  stranger.  Section  7  of  8  W.  lY.,  No.  5,  clothes 
the  trustee,  *'  so  nominated,  elected,  or  appointed/'  with 
certain  powers,  which  the  Bishop,  as  a  mere  trustee, 
would  not  possess. 

(a)  The  section  is  as  follows:--*' That  it  shall  be  lawftil  for  the 
Governor,  with  the  advioe  of  the  Ezecutiye  GonncU,  within  six  monthi 
after  the  passing  of  this  Act,  to  nominate  not  less  than  three  nor  more 
than  five  of  the  pewholders  of  the  said  chnroh  or  ohapel,  belonging  to  the 
religions  denomination  for  whoso  nse  the  said  ohnron  or  chapel  is  main- 
tained, to  be  trustees  thereof,  and  to  whom  and  the  heirs  of  the  sorrivor 
of  snoh  trustees  shall  be  conveyed,  aa  soon  as  convenienUy  may  be,  the 
real  estate  in  the  said  church  or  chapel,  and  minister's  dwelling,  upon 
trust  for  tho  maintenance  and  repair  of  such  church  and  minister's 
dwelling,  and  for  the  provision  out  of  the  revenues  belonging  to,  or  arising 
from  the  ose  of  the  said  church  or  chapel,  in  such  manner  as  shall  Iw 
lawfully  appointed,  of  all  things  necessary  for  the  celebration  of  dinue 
worship  therein/' 
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This  office  is  of  a  publio  character,  because  created  by 
act  of  parliament.  [WtMy  J.  After  the  six  months 
referred  to  in  sect.  10  of  7  W.  IV.,  No.  3,  have  expired, 
is  there  any  power  given  by  either  of  the  Acts  to  appoint 
a  trustee  ?]  Under  sect.  5  of  8  W.  IV.,  No.  5,  if  the 
surviving  or  continuing  trustee  do  not,  within  one  month 
after  the  death,  resignation,  or  removal  of  any  trustee, 
give  public  notice  of  a  meeting  of  subscribers,  or  pew- 
owners,  for  the  election  of  a  new  trustee^  any  six  of  the 
subscribers  or  pew-owners,  upon  giving  fourteen  days' 
public  notice,  may  elect  a  new  trustee ;  and  if  no  such 
meeting  or  election  take  place  within  two  months  after 
such  death,  &c.,  the  Bishop  may  nominate  from  among 
the  subscribers  or  pew-owners  a  new  trustee.  [Wise^  J. 
But  if  the  appointment  is  neglected  in  the  first  instance, 
does  any  such  power  exist?  If  the  Court  granted  the 
writ,  is  there  any  machinery  by  which  trustees  under 
these  Acts  could  now  be  duly  appointed?  Stephen,  C.  J. 
Should  it  not  appear  that  the  relator  claims  to  act,  and 
that  the  Bishop  would  not  let  him  ?]  The  relator  does  not 
claim  to  be  trustee,  but  he  is  a  pew-owner  and  has  a  voice 
in  the  election  of  trustees.  It  is  sufficient  on  the  present 
application  for  the  Court  to  see  that  a  person  is  claiming 
to  exercise  a  public  office  to  which  he  is  not  by  law 
entitled ;  the  judgment,  if  the  relator  succeeds,  will  be 
a  judgment  of  ouster ;  for  the  Court  does  not  fill  up  the 
office  unless  that  is  the  natural  consequence  of  the  issue 
of  the  writ,  as  in  The  Queen  v.  Thurlow  (a). 

Oordon  and  Josephson  showed  cause.  On  the  ma- 
terials brought  before  the  Court,  there  are  no  sufficient 
groxmds  for  making  the  rule  absolute.  The  rule  nisi  is 
against  the  Bishop  in  his  corporate  capacity,  as  Bishop 
of  Newcastle.  The  distinction  is  material  whether  the 
trust  estate  is  limited  to  him,  the  Beverend  William 
TffrreU,  his  heirs  and  assigns,  or  to  him,  the  Beverend 
the  Bishop  of  Newcastle,  and  his  successors. 

MUford  applied  for  leave  to  amend  the  rule  and  the 
heads  of  the  affidavits  by  inserting  the  words,  ^*  William 
Tyrrelir 

(a)  November,  1850. 


1802. 
The  Queen 

V. 

The  Bight 

Rbvbbend 

THE  Lord 

Bishop  of 

Newcastle. 
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1862.  After  objection  taken,  the  Court  allowed  the  amend- 

The  QuBEN    ment. 

V. 

The  RiQHT 

Reyebbnd  Chrdon  resnmed.  The  affidavits  do  not  show  what 
BuHopoF  character  the  defendant  is  alleged  to  assume,  nor  no- 
Nbwcastle.  tify  the  nature  of  the  case  which  he  is  called  upon  to 
answer.  The  affidavits  should  be  precise  in  the  first 
instance,  and  disclose  the  defect  of  title  intended  to 
be  relied  on.  Beg.  Gen.  52.,  7  &  8  Q.  IV.  (a),  B.  v. 
Preeoe  (6),  B.  v.  Edye  (e).  Darley  v.  Ttie  Queen  (d),  lays 
it  down  that  this  writ  will  lie,  if  the  office  be  a  substan- 
tive one,  and  of  a  public  nature,  held  under  a  statute, 
although  the  assumption  of  it  be  not  otherwise  an 
usurpation  upon  the  Crown;  The  Queen  v.  Chuxrdians 
of  St  Martinis  (e).  In  order,  therefore,  to  warrant  the 
Court's  interference  on  this  application,  it  must  appear 
on  the  affidavits  that  the  office  is  of  a  public  nature ; 
but  it  is  not  alleged  that  the  defendant  is  exercising  any 
public  trust  whatever ;  and  if  this  Church  is  not  within 
the  Act,  he  may  be  a  trustee  of  this  Church  with- 
out being  a  trustee  under  the  Act.  It  is  alleged  that  he 
^^  convened  *'  a  meeting ;  but  this  is  immaterial,  unless  it 
is  also  shown  that  it  was  done  by  him  under  the  powers 
created  by  the  Act.  The  affidavits  also  should  show 
distinctly  the  case  relied  upon,  and  also  that  some  one 
else  has  a  good  title ;  thus  where  the  applicant  complained 
that  the  votes  of  '"inhabitants"  had  been  rejected,  it 
was  held  that  he  was  bound  to  put  his  own  construction 
on  this  ambiguous  word;  and  to  sustain  that  con- 
struction, and  that  according  to  it,  he  was  lawfully 
entitled,  and  because  that  was  not  done,  a  rule  was 
refused,  B.  v.  Mashiter  (/).  The  applicants  say,  we 
allege  that  you  are  a  trustee — we  assume  that  you  are  a 
statutory  trustee;  the  defendant  replies  that  he  is  a 
grantee  of  land  which  he  holds  in  trust — and  that  is 
a  complete  answer.  Neither  will  this  Court  interfere, 
unless  against  a  party  in  the  possession  and  user  of  such 

(a)  C  B.  &  C.  267.  (b)  5  Q.  B.  94.  (c)  12  Q.  B.  WO. 

id)  12  CI.  &  F.  620.  (e)  17  Q.  B.  159. 

(/)  C  A.  &  E.  164. 
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a  franchise  or  oflSce,  B,  v.  Whitwell  (a),  Beg.  y.  Pepper 
(6).  The  Court  will^  therefore,  refuse  the  application, 
because  the  defendant  has  not  specified  his  objection — 
has  not  stated  that  this  is  a  public  trust — and  because 
the  defendant's  affidavit  is  a  complete  reply. 

Martin^  Q.  0.,  in  reply.  [Wise,  J.  Assuming  that 
you  state  that  the  defendant  is  acting  under  the  statute, 
you  also  allege  that  the  Bishop  of  Australia  assumed  to 
act  under  the  statute  in  1837,  but  you  do  not  show  any 
discontinuance.  Would  the  Court  interfere  if  there  has 
been  acquiescence  for  so  many  years  ?]  The  present  de- 
fendant has  no  pretence  of  title ;  and  under  such  circum- 
stances acquiescence  for  less  than  twenty  years  will  not 
be  regarded.  It  must  be  assumed  that  all  proper  steps 
were  taken  for  the  first  appointment  of  trustees,  and 
that  there  was  an  original  election  within  the  six 
months.  The  second  Act,  8  W.  IV.,  No.  5,  assumes  this 
to  be  so,  and  so  will  the  Court. 

Stephen,  C.  J.  This  rule  must  be  discharged.  By 
the  Acts  passed  in  1836  and  1837,  it  is  provided  that  in 
the  case  of  Churches  not  then  built,  the  nomination  of  the 
original  trustees  should  be  vested  in  the  subscribers ;  and 
that  the  election  of  new  trustees,  until  the  Church  is  built, 
should  be  vested  in  the  subscribers,  and  after  it  is  built,  in 
the  pew-holders  of  such  Church.  In  the  case  of  Churches 
then  existing,  the  Governor,  within  six  months  after  the 
passing  of  the  7  W.  IV.,  No.  3,  is  to  appoint  trustees 
being  pew-holders  of  such  Church.  In  the  present  case, 
it  is  not  shown  in  which  of  these  positions  this  Church 
at  Newcastle  is.  Neither  does  it  appear  when  it  was 
built,  or  by  whom  or  with  what  funds,  or  how  it  is  main- 
tained, or  whether  the  Bishop  elects  the  churchwardens, 
or  by  whom  they  have  been  appointed.  Although  it  is 
alleged  that  the  Bishop  of  Australia  was  appointed  a 
trustee  in  1837,  it  is  not  alleged  when  he  resigned  or 
whether  his  office  was  transmitted  to  the  present  de- 
fendant.   I  cannot  find  out  from  these  affidavits  whether 


1862. 
The  QcBBN 

V. 

The  BiaHT 
Bevebehd 

THE  LOBD 

Bishop  of 

Newcastle. 


(a)  5  T.  B.  8.5. 


(h)  7  A.  &  E.  749. 
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1862. 
The  Queen 

V. 

The  BiOHT 
Reyerend 
THE  Lord 
Bishop  of 

Newcastle. 


the  defendant  has  done  one  single  act»  or  exercised  one 
single  power  authorized  by  these  statates.  The  affldayit 
states  that  he  convened  his  co-trustees;  but  this  may 
have  been  done  for  purposes  other  than  those  contem- 
plated in  these  acts.  Assuming  that  this  Church  was 
built  when  this  Act  was  passed,  although  this  is  no- 
where alleged,  it  was  the  Oovernor's  duty,  within  the 
time  limited  by  sect.  10,  to  appoint  trustees,  and  issue 
the  grant  of  the  real  estate  to  them.  But  if  that  time 
was  allowed  to  elapse,  the  Governor  had  no  power  to 
clothe  the  trustee  with  the  powers  created  by  the  Act; 
and  the  Act  can  have  no  operation  whatever,  and  no 
grant  can  be  supposed  to  have  issued  under  the  Act. 
The  Governor  is  alleged  to  have  issued  certain  grants  to 
the  defendant  in  1859  and  1860 ;  and  those  grants  may 
legally  be  issued  upon  certain  trusts,  and  for  certaim  pur- 
poses; but  they  are  not  grants  under  the  Act,  nor  do 
they  confer  the  statutory  powers.  It  also  appears  to  me 
that  the  defendant  neither  acts  nor  assumes  to  act  under 
the  statute,  and,  therefore,  he  cannot  be  considered  to 
occupy  the  position  of  a  public  officer.  If  the  present 
defendant  were  removed,  it  has  not  been  shown  that 
anybody  can  take  his  place.  There  does  not  appear  to  be 
any  duly  constituted  electors.  This  is,  therefore,  no  case  of 
the  exercise  of  any  public  office  whatever,  of  which  this 
Court  can  take  cognisance  by  a  writ  of  quo  warranio. 
The  grant  is  not  invalid,  and  it  is  equally  plain  that  no 
one  else  is  entitled  to  be  clothed  with  this  title. 


Wise,  J.  I  do  not  see  anything  in  the  statute  8  W. 
IV.,  No.  5,  to  show  that  in  the  case  of  future  Churches  the 
trustees  or  the  electors  need  be  pew-holders,  nor  any 
limit  prescribed  as  to  the  time  within  which  the  election 
must  take  place.  With  regard  to  the  general  proposition, 
it  is  sufficient  to  say  that  the  present  application  must 
fail,  on  the  objection  that  the  rule  does  not  specifically 
point  out  the  defect  in  the  defendant's  title  intended  to 
be  relied  on.  If  the  defendant  did  not  act  or  assume  to 
act  under  the  statutes,  it  is  not  a  public  office.  The 
affidavit  of  the  applicant  leaves  this  in  doubt;  but  the 
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Bishop  of  Newcastle  pnts  an  end  to  the  doubt  by  alleging  1862. 

that  he  is  acting  simply  nnder  the  grant.  The  Queen 

Rule  discharged,  with  costs.         ^  bmht 

Bevebend 

THE  LOBD 

Bishop  of 
Newoastle. 

Fitch  against  The  Livebpool  and  London  Fibe  and  October  6, 20, 

Life  Insubanob  Company  (a).  *°^  ^' 

THIS  case    came    to    trial    before    Wias^  J.,  in    the  Whenajmy 

August  sittings,  on  the  second  issue  only,  which  ^"tedilto 

was  that  the  plaintiff  did  not,  within  fifteen  days  after  t^®  ^^''Ij^^* 

the  said  fire,  deliver  to  the  said  directors,  their  secretary,  the^mting 

or  agent,  as  accurate  and  particular  an  account  of  his  of  a  new  trial 

IS  a  niatter  of 

loss  or  damage  as  the  nature  and  circumstances  of  the  nght  which 
case  did  admit.  ^^"^^  ^' 

jured  may 

The  plaintiff,  who  was  the  only  witness  called,  gave  demand,  not- 
substantially  the  same  evidence  as  at  the  first  trial  (6).       JJJ^SSToot?^ 

His  Honor  directed  the  jury  in  accordance  with  the  cnmng  ver- 
decision  of  the  Court,  but  they  found  for  the  plaintiff.         fo  Jwh^X 

finding  on  an 

MarUny  Q.  C,  obtained  a  rule  nisiy  on  the  ground  that  iasne  was  mis- 
the  verdict  was  against  evidence.  dew^oppo-*" 

sition  to  tho 

Sir  W.  Manninij,  Q.  C,  and  Faueett  now  showed  cause,  o^^enw, 
The  words  **  loss'  or  damage "  mean  pecuniary  loss  and  constrnctiou 
damage,  and  not  a  detailed  list  of  the  things  lost  and  ^^^JJ^^J^ 
damaged.    It  would  be  unreasonable  to  expect  the  in-  contrary  to' 
snred,  within  fifteen  days,  to  send  in  a  specific  enume-  of^t^e  Oouh 
ration  of  the  articles  lost ;  and  a  reference  to  the  other  nnappealed 
parts  of  the  conditions  endorsed  on  the  policy,  show  that  coSt^mnted 
the  words,  **  loss  or  damage,"  point  rather  to  the  amount  a  new  trial 
of  injury  sustained  than  to  the  nature  of  the  articles  lost  Tug^^  second^ 
The  policy  speaks  of  the  "loss"  being  "recoverable,"  concurring 
and  provides  that  no  "  profit "  shall  be  included  in  the 
claim,  which  points  to  the  same  conclusion.     [TFifsa,  J. 
At  the  trial,  the  plaintiff  swore  that  he  had  lost  several 
watches,  each  of  which  was  above  £5  in  value ;  but  by 
the  policy,  the  loss  in  jewellery  was  limited  on  any  one 
article  to  £5,  consequently,  by  stating  only  that  he  had 

(a)  Before  Stephen,  C.  J.,  Mtf/ord  and  Wise,  Js.    (6)  Supra  96. 
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1862.  lost  £350  worth  of  jewellery,  he  gave  no  information  to 

FiTou  the  defendants  as  to  how  much  he  was  entitled  to  recover 

Tb  L  on  the  policy ;  for  he  may  have  lost  thirty  watches  worth 

POOL  AND  £10  each,  and  his  loss  in  8uch  case  would  be  £300 ;  but  by 

'  AN^Lire '*'  *^®  P^'^^y^  ^^  ^^^^  ^^^y  recover  £150  of  that  loss.]  The 
Inburahce  qualification  also  of  the  previous  sentence  by  the  addition 
Company,  ^f  ^Yie  words, "  as  the  nature  and  circumstances  of  the  case 
will  admit,"  introduces  a  question,  the  decision  of  which 
lies  exclusively  with  the  jury.  [Wise,  J.  The  intention 
of  the  condition  was  to  obtain  such  details  as  would 
enable  the  defendants  to  test  the  accuracy  of  the  plain- 
tiff's claim.]  Lastly,  the  construction  of  these  docu- 
ments is  a  fact,  and  must  go  to  the  jury,  and  it  is  within 
their  province  to  give  a  general  verdict  on  the  whole 
facts,  among  which  are  these  documents  submitted  to 
them.  [Stephen,  C.  J.  If  a  particular  construction  is 
put  by  the  Court  on  a  written  instrument,  the  jury  are 
not  the  proper  tribunal  to  review  that  decision.] 

Martin,  Q.  C,  and  Broadhurst,  Q.  C,  contra.  The 
Court  is  the  only  proper  authority  to  declare  what  the 
law  is;  and  it  is  well  established  law  that  it  is  the 
duty  of  the  Court  to  interpret  all  contracts,  and  to 
construe  all  written  instruments  as  soon  as  the  true 
meaning  of  the  words,  in  which  they  are  couched,  and 
the  surrounding  circumstances,  if  any,  have  been  ascer- 
tained as  facts  by  the  jury  ;  it  is  the  duty  of  the  jury  to 
take  the  construction  from  the  Court  either  absolutely, 
if  there  be  no  words  to  be  construed,  as  words  of  art  or 
phrases  used  in  commerce,  and  no  surrounding  circum- 
stances to  be  ascertained ;  or  conditionally,  when  these 
words  or  circumstances  are  necessarily  referred  to  them ; 
Neihon  v.  Harford  (a).  Whether  the  contract  in  the 
present  case  has  been  complied  with,  is  a  matter  of  evi- 
dence ;  and  to  determine  this  question  it  is  necessary  to 
decide  first,  whether  there  is  such  a  contract  —  and 
secondly,  whether  it  has  been  complied  with.  And  the 
jury  either  have  disregarded  the  ruling  of  the  presiding 
Judge,  or  they  have  disregarded  the  evidence,  and  in 

(..)  y  M.  &  W.  823. 
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either  case  they  have  given  a  perverse  verdict.  In  all  i862. 
cases  it  is  of  the  greatest  importance  for  the  protection  prrcH 
of  the  public  that  this  power  of  interpreting  written  con-  ^• 

tracts,  which  is  vested  in  the  Court,  should  be  preserved      pool  and 
with  the  greatest  jealousy  ;  and  parties  to  such  contracts    London  Fibe 
are  entitled  to  call  upon  the  Court  to  protect  them  from     Insubance 
having  their  rights,  which  they  derive  under  such  in-      Company. 
stroments,  taken  away  from  them.    The  Court  will  not 
abdicate  its  constitutional  functions,  and  let  the  jury 
settle  what  is  the  law  of  the  land,  for  a  rigid  adherence 
to  the  law  is  the  only  protection  to  freedom  from  the 
ignorance  or  partiality  of  juries.     In  actions  for  malicious 
prosecution,  the  decision  as  to  the  facts  is  left  to  the 
jury;    but  the  question    of   reasonable    and    probable 
cause,  as  depending  in  the  existence  or  non-existence  of 
these  facts,  is  decided  by  the  Court.     Where  there  is  no 
question  as  to  the  meaning  of  the  words  used  in  a  written 
instrument,  its  interpretation  is  exclusively  for  the  Court. 
[Wise,  J.    The  Privy  Council  is  the  proper  tribunal  to 
set  us  right,  if  we  are  wrong.]     Where  the  Judge,  in 
leaving  to  the  jury  a  question,  partly  depending  on  the 
construction  of  a  statute,  did  not  sufficiently  explain  the 
meaning  of  the  act,  a  new  trial  was  directed ;  EUiott  v. 
8(mth  Devon    Baihoay  Company  (a).      In    the   present 
case,  the  jury  were  misled  by  sympathy  for  the  supposed 
hardship  to  the  plaintiff;  and  although  that  is  a  ground 
on  which  a  jury  might  naturally  act,  yet  it  is  not  one 
that  can  be  supported  in  point  of  law. 

They  cited  Diwis  v.  Boper  (fc),  Cftbson  v.  Muskett  (c), 
Bdeher  v.  Prittie  (d),  Tindal  v.  Brown  (e),  Smnner- 
ton  V.  Stafford  (/),  Ooodwin  v,  CHhbons  (g),  Attorney 
Oenerai  v.  Bogers  (h),  King  v.  Poole  (i),  Foster  v. 
AUenby  (i),  MovM  v.  Griffiths  {l\  Saunders  v.  Davis  (m), 
BroomCs  Legal  Maxims  (n),  Best  on  Evidence  (o),  Taylor 
on  Evidence  (^),  Bac,  Ab.  Trial  (q). 

Cv/r.  ad.  vuU. 

(a)  17  L.  J.  £z.  262 ;  2  £xch.  725.  (6)  2  Jur.  166. 

(c)  4  M.  &  G.  160.        id)  10  BiDg.  408.  (e)  1  T.  R.  167. 

C/)  3  Tauut  232.  {y)  4  Burr.  2107.  (h)  11  M.  &  W.  670. 

(0  Catemp.  Hartlwicke  26.  (&)  5  D.  P.  C.  019. 

(0  8  Jur.  1010.  (to)  16  Jur.  481. 
(»)  p.  100.                      (o)  pp.  101,  289-290, 105. 

(p)  Boct.  21,  &  note  4,  &  sect.  36.  (7)  7  Vol.  768. 
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1862.  Stephen,  C.  J.,  gave  judgment  in  this  case,  as  fol- 

FiTCH        lows : — 

V. 

Tho  Liver-        This  case  again  comes  before  the  Court,  after  a  trial 

London  Fibb  ^^©stricted  to  the  issue  on  the  second  plea,  by  a  motion  on 

AND  Life     behalf  of  the  defendants  for  a  new  trial  of  that  issue.    It 

CouFANT.     ^^  scarcely  possible  to  deny,  unless   by  an   untenable 

November  21.  construction  of  the  particular  clause  under  which  the 

question  arose,  that  the  finding  on  that  issue  is  mistaken, 

and,  indeed,  in  clear  opposition  to  the  evidence.    But  it 

was  urged  that,  after  a  second  concurring  verdict,  we 

ought  not  any  further  to  interfere ;  and  the  latter  is  the 

main  point, — although  it  will  be  necessary  to  advert  to 

the  evidence,  and  also  the  question  of  construction,— 

which  we  are  now  called  on  to  determina 

The  clause  or  condition  in  question,  to  which  (among 
others)  the  plaintiff's  policy  was  expressly  made  subject, 
as  the  basis  of  his  insurance,  stipulates  th^t  insured  per- 
sons '' sustaining  any  loss  or  damage  by  fire,"  shall 
forthwith  give  a  certain  notice ;  and  shall, ''  within  fifteen 
days  after  such  fire,"  deliver  to  the  company  "  as  accu- 
rate and  particular  an  account  of  their  loss,  or  damage, 
respectively,  as  the  nature  and  circumstances  of  their  re- 
spective cases  will  admit** — verifying  the  same  before  a 
Justice  of  the  Peace,  and  no  profit  of  any  kind  is  to 
be  included  in  such  claim.  The  defendants  alleged  in 
their  second  plea,  that  no  such  account  (that  is,  no  accu- 
rate and  particular  account)  had  been,  within  the  pre- 
scribed time,  delivered  to  them  by  the  plaintiff;  and  the 
sole  question  for  the  jury  was,  therefore,  whether  such 
an  account  had  been  so  delivered. 

Now,  the  only  account  delivered  by  the  plaintiff  within 
the  fifteen  days  was,  confessedly,  a  mere  repetition  of  the 
classes  of  goods  as  stated  in  the  policy  itself;  with  values 
ascribed  to  them  slightly  in  excess  of  those  at  which  his 
then  goods  had  been  insured  by  the  defendants,  and  by 
another  company.  Thus,  the  class  ^'drapery  goods" 
was  simply  so  described — without  further  explanation  or 
detail  of  any  kind.  The  class  **  jewellery  "  remained  so 
described;   without  enumeration  or  detail.     The  items 
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"boots  and  shoes"  and  "fancy  goods"  were  described, 
in  like  manner,  by  those  words  merely. 

Can  any  one  of  these  general  and  loose  classifications, 
each  nothing  more  than  an  echo  of  the  instrument  of  in- 
snrance,  be  fairly  deemed  an  "  accurate  and  particular " 
account  of  the  plaintiff's  loss — the  whole  of  his  stock 
having  been,  three  days  previously,  consumed  by  fire? 
Was  such  a  statement,  thus  destitute  of  all  information 
in  detail,  an  account  as  accurate  and  particular  as  the 
plaintiff  could  have  given  ?  It  may  be  suggested,  that 
— not  only  the  stock,  but  all  his  books  having  been  de- 
stroyed— the  account  so  given  was  as  minute,  or  par- 
ticular, as  *^  the  nature  and  circumstances  of  his  case " 
permitted.  The  excuse  will  not  avail  him.  It  was 
stated  by  the  plaintiff,  that  he  and  his  shopman  took 
stock,  and  added  to  the  then  goods  in  store  several  pur- 
chases^ selected  by  himself,  only  a  few  weeks  before  the 
fire ;  and  he  swore  to  many  particulars,  in  detail,  at  the 
trial,  of  that  stock  and  those  goods.  He  admitted, 
moreover,  that  he  could  have  given  the  same  or  a  fuller 
enumeration,  when  the  meagre  account  only  which  we 
have  mentioned  was  furnished  by  him. 

But  it  seems  clear  to  us,  independently  of  any  such 
admission,  that  the  nature  and  circumstances  of  the  case 
did  not  prevent  a  fuller  statement  No  one  can  believe, 
that  the  plaintiff  had  it  not  in  his  power  to  specify  mmey 
at  least,  of  the  articles  lost  by  him.  The  hinds  of 
drapery  goods,  fancy  goods,  and  jewellery,  which  were 
in  his  shop  on  the  day  preceding  the  fire,  surely  might 
have  been  distinguished.  As  to  the  latter,  indeed,  de- 
tails were  the  most  material,  because  by  the  policy  a  sum 
is  limited,  in  respect  of  loss  on  any  one  article.  And  in 
point  of  fact  he  mentioned  several  watches,  at  the  trial, 
which  were  above  the  specified  value.  The  plaintiff 
knew,  too,  what  was  required  of  him.  For,  after  receipt 
of  the  defective  account,  and  after  formal  inquiries  of 
him  as  to  his  liabilities,  bank  pass-book,  and  some  other 
matters,  the  defendants  lost  no  time  in  apprising  Mr. 
Fitch  of  their  dissatisfaction ;  and  that  they  insisted  on 
his  furnishing  a  statement  "  from  memory,  if  he  had  no 
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1862.  better  means  of  compiling  it^"  of  the  goods  in  his  store 

FiTcu  the  day  before  the  fire.    Yet,  after  this  plain  intimation 

Th  Li'  of  his  duty,  and  the  inadequacy  of  the  account  far- 

FooL  AND  nishedi  the  plaintiff  still  declines  or  neglects  compliance. 

'^aniTlife**''  At  all  events,  further  particulars  were  not  supplied. 

C^M^  The  plaintiff  received  that  requisition  on  the  23rd  or 
24th  January;  but  no  reply  was  sent  until  the  11th 
February,  when  the  fifteen  days  had  expired.  Even 
then,  however,  the  desired  information  is  withheld.  He 
sends  a  list  of  merchants  to  whom  he  was  indebted,  with 
the  amounts  due  to  each ;  but  the  simple  question,  what 
goods  were  in  your  shop  at  the  time  of  the  fire,  remained 
unanswered. 

It  thus  is  demonstrated  that  the  plaintiff  did  not  de- 
liver within  the  time  stipulated,  as  accurate  and  particu- 
lar account  of  the  loss  sustained  by  him,  as  the  nature  of 
the  case  and  the  circumstances  permitted.  The  verdict, 
therefore,  should  manifestly  have  been  for  the  defendants. 
It  appears,  however,  that  the  plaintiff's  counsel  went  to 
the  jury  on  the  construction  of  this  clause;  and  con- 
tended, as  he  did  before  ourselves,  that  the  amount 
stipulated  for  was  one,  not  of  the  particulars,  but  only  of 
the  amownt  of  loss  sustained.  We  shall  not  repeat  the 
arguments  by  which  this  position  was  sought  to  be  mam- 
tained.  It  is  sufficient  to  say,  that,  if  they  were  valid, 
the  stipulation  is  not  only  valueless,  but  ineffective  in 
every  case,  and  unmeaning.  For  the  condition  would 
be  reduced  to  this:  that  no  insured  person  need  ever 
condescend  to  more  information,  in  any  case  of  alleged 
total  loss,  than  that  in  fact  he  has  sustained  such  loss. 

It  is  just  this,  and  no  more,  that  was  done  by  the 
plaintiff.  He  insured  drapery  goods,  so  much ;  jewellery, 
fancy  goods,  and  boots  and  shoes,  so  much  more,  re- 
spectively. His  shop  is  burned  down ;  and  he  forwards 
a  declaration,  enumerating  neither  quantities,  kinds,  nor 
items,  as  to  any  one  of  the  classes  of  goods.  He  simply 
repeats  the  vague  general  description,  given  in  the  policy 
itself;  and  then  adds,  such  is  my  losa — ''I  insured 
twelve  hundred  pounds  worth  of  drapery ;  and  my  loss  is 
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twelve  hundred  pounds  worth  of  drapery."  As  to  the 
other  heads  of  loss^  the  same. 

Such  a  statement  is  obyiously  a  mere  evasion.  The 
palpable  object  of  the  clause  was,  that  the  insurers, — 
from  the  account  given, — may  be  enabled  to  form  their 
own  judgment,  at  once,  whether  the  loss  represented  is 
true,  altogether  false,  or  exaggerated.  They  are  entitled, 
therefore,  without  delay,  to  such  a  reasonable  amount  of 
information,  within  the  assured's  power  to  afford,  as  may 
place  them  in  a  position  safely  to  decide  that  question, 
and  determine  whether  they  should  demand  evidence, 
beyond  the  assured's  own  oath,  or  not.  The  stipulation 
accordingly  was,  that  there  should  be  not  only  "  notice  " 
of  the  loss,  but  an  account  of  it ;  which  is  to  be  more  or 
less  particular,  in  each  case,  according  to  the  circum- 
stances. To  suppose  that  such  a  condition,  so  framed, 
can  be  satisfied  by  a  vague  statement  of  a  sum  or  sums 
of  money,  as  the  amount  of  loss, — ^under  general  heads, 
conveying  no  particulars  or  detail  whatever, — is  to  fritter 
away  that  condition,  and  thus  reduce  it  to  nothing. 

Yet  in  no  other  way  than  this,  the  supposition  of  a 
wrong  construction  of  that  clause,  is  the  verdict  in  this 
case  intelligible.  According  to  our  understanding  of 
the  condition  (which,  as  part  of  the  written  contract,  it 
was  clearly  the  province  of  the  Court  to  construe),  the 
finding  is  altogether  against  the  evidence,  even  on  the 
plaintiffs  own  showing.  It  is  clearly  on  this  point  no 
case  of  conflicting  evidence.  And  we  have  heard  no 
answer  to  the  question  suggested  by  us,  in  the  judgment 
delivered  when  we  ordered  a  second  trial,  how  it  was 
possible  for  the  plaintiff  himself  to  state  truly  any 
amount  of  loss,  without  more  particulars  to  aid  him  than 
those  with  which  he  here  furnished  the  company.  We 
conclude,  therefore,  that  the  jury,  assuming  the  power  of 
construing  the  stipulation,  and  misled  by  ingenious 
reasonings,  based  that  finding  on  their  own  view  of  the 
law,  and  not  on  the  facts  presented  to  them,  according  to 
the  law  propounded  by  the  presiding  Judge. 

If  this  conclusion  be  correct,  it  is  clear  that  the  issue 
of  fact  sent  for  trial  has,  in  effect,  not  been  tried  at  all. 
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1862.  And  we  believe  it  to  be  an  established  principle,  the 
YiTcu  maintenance  of  which  is  essential  to  the  administration 
▼•  of  justice,  that  when  a  jury  are  rightly  instructed  as  to 

the  law,  but  disregard  it,  the  grantbg  of  a  new  trial  is 
London  Fibb  ^  matter  of  right,  which  the  party  injured  may  demand, 
iNsuRAKCT     notwithstanding  several   concurring   verdicts.    But,  to 
Company,     whatever  cause  it  may  be  attributed,  the  present  verdict 
is,  as  we  have  shewn,  a  clearly  mistaken  one ;  which,  as 
such,  it  is  our  bounden  duty  to  correct.    And  from  the 
discharge  of  that  duty  we  shall  not  be  deterred,  either 
by  ill-regulated  sympathy  with  misfortune,  by  ignorant 
clamour,  or  by  the  apprehension  of  an  antagonism,  which 
candid  enquiry  into  the  circumstances,  and  calm  re- 
flection on  them,  would  render  impossible. 

In  Gibson  v.  Mu8keU{a)f  where  the  assignees  of  a 
bankrupt  had  sought  to  recover  the  amount  of  a  volun- 
tary preference,  fraudulent  as  against  the  bankrupt  laws, 
Tindal,  C.  J.  says — "  I  have  great  reluctance  in  sending 
down  any  cause  to  a  third  trial ;  but  cases  may  occur,  in 
which  we  cannot  help  feeling  that  justice  has  not  been 
done.  In  the  present  case,  there  certainly  appears  to 
have  been  a  struggle  on  the  part  of  the  jury,  against  the 
bankrupt  laws."  And  Goltma%  J.,  concurring,  adds^ 
"The  jury  were  probably  misled,  by  what  they  may 
have  thought  the  honesty  of  the  case;  but,  being  sub- 
stantially a  point  of  law,  I  agree  that  there  ought  to 
be  a  new  trial."  In  Harrison  v.  Faive{b\  where  the 
question  was,  whether  certain  things  were  necessaries  for 
an  infant,  the  same  Judge  observes — *'  I  am  very  averse 
from  disturbing  a  verdict,  where  the  case  has  been  fairly 
presented  to  the  jury.  But,  in  cases  of  this  description, 
juries  are  apt  to  overleap  the  law,  in  order  to  do  what 
they  think  substantial  justice."  And  Ershinoy  J.,  says — 
"The  object  of  the  Court,  in  sending  the  cause  down 
for  a  new  trial,  is  not  to  deprive  the  jury  of  the  power 
which  the  constitution  has  vested  in  them,  but  to  confine 
them  within  their  proper  jurisdiction."  Mr.  Justice  Matde 
adds,  "  I  think  it  impossible  to  say,  upon  the  evidence, 

(a)  4  M:  ft  6.,  167.  (&)  1  Scott  N.  B.,  289. 
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that  these  gigs  and  horses  were  necessary  for  the  de- 
fendant; and  I  doubt  much  whether  the  jory  thought 
so.  I  should  rather  think  that  they  decided  on  an  im- 
pression that  the  defence  was  an  ungracious  one." 

So,  in  the  well-known  cases  of  Mestcalf  y.  Eall  {a\ 
and  Tindal  v.  Brown  (h)y  (both  actions  on  bills  of  ex- 
ohange,  in  which  the  question  was  respecting  reasonable- 
ness of  time  in  giving  notice  to  indorsers),  the  juries  had 
in  the  former  unduly  narrowed,  while  in  the  latter  they 
unreasonably  expanded,  the  rule  as  to  time;  and  the 
Court  in  the  latter  case  ordered  a  third  trial,  after  two 
concurring  verdicts — observing  that  there  would  have 
been  a  third  trial  granted  in  the  former  case  also,  had 
not  the  plaintiff  proved  his  debt  under  a  commission  of 
bankruptcy,  against  the  drawees  of  the  bill.  Nor  is  the 
final  result  in  TindcU  v.  Brown  unworthy  of  notice.  It 
was,  a  settlement  of  the  law  as  to  reasonableness  of  time 
in  bill  transactions — until  then  a  matter  of  uncertainty, 
and  frequent  contest.  On  the  third  trial  the  jury  found 
the  facts  specially,  and  left  the  legal  question  to  the 
Court,  whidi  decided  it  in  favor  of  the  defendant.  The 
judgment  was  appealed  from  to  the  Exchequer  Chamber, 
and  there  it  was  unanimously  affirmed. 

We  direct  the  new  trial  in  this  case,  without  costs  on 
either  side  in  respect  of  the  former  trials ;  so  far  as  the 
issue  on  the  second  plea  is  concerned.  On  each  of  those 
occasions  the  defendants  ought  to  have  succeeded,  as  to 
that  issue ;  but  we  find  no  precedent,  for  allowing  costs 
against  a  prevailing  party.  It  would  be  clearly  unjust, 
on  the  other  hand,  to  permit  the  costs  of  trying  that 
issue  to  fall — in  any  event — on  the  defendtmts. 

MiLFOBD,  J.  I  wish  to  add,  in  terms  more  distinct  than 
I  conceive  to  have  been  here  enunciated,  that  the  Courts 
do  not  in  general  grant  a  new  trial  after  two  concurring 
verdicts ;  and  that  I  agree  in  this  judgment,  solely  because 
I  see  that  the  jury  must  have  arrived  at  their  conclusion, 
on  the  last  trial,  by  putting  a  construction  on  the  contract 
opposed  to  that  adopted  by  the  Judge — which  latter  the 
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1862.        jury  were  bound  to  consider  the  true  one.    That  direction 

Fitch       indeed  only  followed  the  previous  decision  of  the  Court. 

Th  L     R'    "^^^  ^^^  plaintiflf  having  obtained  a  verdict  on  the  first 

POOL  AND     trial,  we  set  it  aside  as  to  the  issue  now  in  question,  on 

^ND^Lip™  the  express  ground  that  he  was  bound  to  have  given, 

IN8URANCR     but  that  ho  did  not  give,  further  details  (in  other  words 

C(JMPANY.     ^  fuller  and  more  particular  account)  of  his  loss.    And 

we  all  agree,  that  the  plaintiff's  legal  and  constitutional 

remedy,  for  a  wrong  decision  on  that  point  by  the  Court, 

was  not  the  course  which  has  been  taken,  but  an  appeal 

to  the  Queen  in  Council;  by  which  tribunal  the  error 

would  have  been  corrected,  supposiug  our  construction 

really  to    have    been    erroneous,  by  simply   directing 

judgment  to  be  entered  for  him  on  the  verdict  then 

already  obtained,  without  the  expense  of  an  additional 

trial. 

Bule  absolute — each  party  to  bear  their  own 
costs  of  and  incidental  to  the  last  trial. 

July  4. 


INBOLVENCT.  j^  yg  BiNGHAM,  an  insolvent. 

The  inaol- 

ventandG.  rilHIS  was  an  appeal  from  the  refusal,  by  the  Chief 
h^noM  in  -*"  Commissioner  in  Insolvency,  of  a  certificate.  The 
partnership  OS  facts  of  the  case  are  as  follows: — On  the  21st  January, 
agents,  prior  I860,  the  estate  of  Garland  and  Bingham,  co-partners 
to  I860;  the  Jq  business,  were  placed  in  the  hands  of  a  "Liquidator" 
alsoinbusi-  for  adjustment ;  and  on  the  28th  March,  1861,  Bingham 
ness  in^ttiat^^  ^^^^^^*"^*^d  ^^^  private  or  separate  estate  as  insolvent 
vioofliy  as  a      (that  of  the  partnership  having  been  sequestered  for  a  like 

receiving  and  ^"^®  ^  ^^^  ^^7®  previously).  In  the  Schedule  filed  by 
disposing  of  Bingham,  upon  his  personal  insolvency,  he  returned  a 
h^T^^    Mr.  James  Weir,  of  Point  de  Galle,  as  a  creditor  of  his, 

of  various 

kind  of  goods.  In  1860,  the  partnership  affairs  becoming  embarrassed,  were  placed  in 
the  hands  of  a  inistee.  In  December,  1860,  the  insolvent  sold  some  coffee  for  a  person 
residing  in  Ceylon,  and  took  two  bills  at  three  months  date  in  payment,  one  of  which 
he  discounted  on  the  following  day,  for  his  own  purposes.  On  Januarv  21st.  following, 
he  announced  the  sale,  his  correspondent  enclosing  account,  amounting  to  £46,  but 
not  mentioning  that  ho  had  discounted  either  of  Sie  bills.  On  February  1st,  the  in- 
solvent discounted  for  his  own  use  the  second  bill;  and  before  it  became  doe,  the 
estate  of  the  firm  was  sequestrated.  The  Chief  Commissioner  having  refused  to 
grant  the  insolvent  a  certificate,  on  the  ground  that  he  had  **  unlawfully  appropriated 
to  his  own  use  funds  of  which  he  at  the  time  had  the  charge  as  trustee  or  as  agent 
only,**  within  sect.  18,  of  7  Vic,  No.  19,  Held  by  the  Court  on  appeal  that  without 
deciding  whether  the  case  came  within  sect.  18,  the  iusolvent  was  not  entitled  to  his 
certificate. 
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for  goods  generally  to  the  amount  of  £789  19s.  3d.;        1862^ 

Mr.  Cowley^  agent  for  Mr.  Wei/fy  proved  a  debt  against  in  re 
BingTuim's  private  estate  "for  the  proceeds  of  sale  of  BmaHAM, 
140  bags  of  coffee^  shipped  by  Mr.  W&ir  to  Bingham, 
for  sale  on  commission;  and  which  coffee  was  sold  by 
Mr.  Bingham,  as  shown  in  the  paper  writing  annexed  to 
the  affidavit ;  but  the  proceeds  of  the  sale  were  not  re- 
mitted to  Mr.  Weir  by  Mr.  Bingham**  The  paper 
writing  signed  by  Bingham,  was  headed  "Account 
sales  of  140  bags  Ceylon  coffee,  per  steamship  Behar  to 
Sydney,  sold  on  account,  and  at  the  risk  of  James  Weir, 
Ceylon;"  and  it  showed  that  the  coffee  fetched  £835 
19a.  lOd.,  and  debted  Weir  with  five  per  cent,  com- 
mission on  the  proceeds.  It  was  not  a  del  eredere  sale. 
Mr.  Bingham,  on  his  examination,  stated — "I  received 
140  bags  of  coffee,  to  be  sold  on  account  of  Mr.  James 
Weir.  I  made  a  sale  of  that  coffee.  The  aecoant 
annexed  to  Mr.  Cowley* s  affidavit  is  correct.  I  was  paid 
for  the  coffee,  by  the  purchaser,  by  bills.  I  discounted 
those  bills  with  the  Bank  of  New  South  Wales;  they 
have  been  duly  taken  up.  I  am  indebted  to  Mr.  Jamss 
Weir,  on  the  account  aforesaid,  in  the  sum  of  £798  Os. 
5d/'  And  on  his  cross-exami nation  stated — "I  sold  the 
coffee  to  Mr.  Love*  I  received  his  bills  in  payment ;  I 
took  them  to  the  Bank  of  New  South  Wales,  and  dis- 
counted them.  The  money  was  placed  to  my  credit  in 
the  bank.  Mr.  Weir  has  no  security,  nor  his  agent." 
The  bills  referred  to  were  two  promissory  notes  each 
for  £417  19s.  lid.,  and  payable  by  Love  the  maker  to 
Bingham  or  order,  tliree  months  after  date,  and  they  fell 
due  on  23rd  March,  1861.  On  2l8t  January,  Bingham 
wrote  to  Weir — '*  I  annex  account  sales  of  coffee, 
amount  £798  Os.  5d.  The  bills  are  dated  at  three 
months,  and  are  therefore  not  due  yet ;  but  we  will  remit 
as  soon  as  the  term  expires."  On  December  21st,  1860, 
the  day  after  he  received  it  from  Mr,  Love,  he  discounted 
one  of  those  notes,  placed  the  proceeds  to  his  own  credit 
in  one  of  the  banks,  and  speedily  drew  against  the 
amount  for  his  own  private  purposes.  And,  on  the  1st 
of  February,  1861 — ten  days  after  the  writing  of  the 
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1862.        letter  of  21st  January,  1861,  engaging  to  remit— Mr. 
Til  re        Bingham,  in  like  manner,  discounted  the  other  note, 
BmoHAM,     paid  the  proceeds  to  his  own  credit,  into  the  same  bank, 
an  inao  ven  .  ^^ ^  disposed  of  them  to  his  own  use. 

The  judgment,  after  stating  the  above  facts  of  the 
Chief  Commissioner,  proceeded  as  follows : — 

He  neyer  remitted  a  farthing  of  the  £798  to  Mr.  Weir,  or  to  any 
one  on  his  behalf.  He  never  set  apart  or  attempted  to  set  apart  any 
portion  of  it  for  that  purpose ;  he  expended  the  whole  of  it  npon  him- 
self, or  in  his  own  affairs ;  and  on  the  28th  of  March,  1861  (five  days 
after  the  notes  reaohed  maturity,  and  were  duly  honoured  by  Mr.  Low), 
Mr.  Bingham  filed  his  schedule  as  an  insolvent  debtor— the  sohednle 
in  which  he  describes  the  transaction  as  constituting  a  debt  for  '^goodi 
genenilly  1 " 

I  may  here  mention,  that,  the  official  assignee  (who  is  unquestionably 
a  very  diligent  officer)  has  not,  as  yet,  been  able  to  realise  any  assets 
uvailable  for  the  payment  of  any  dividend,  whatever,  in  the  estate— 
although  Mr.  Bingham  returns  his  *<  assets,"  in  that  schedule,  at  £1610, 
and  represents  them  to  consist  of  landed  property,  which  he  values  at 
£1520,  and  of  household  furniture,  valued  at  £90.  But  that  landed 
property  is  composed  of  five  very  small  allotments,  scattered  throughoot 
the  colony,  unoooupied  by  any  one,  and  subject  to  an  unascertained 
lien  for  costs.  There  is  also  every  reason  to  believe  that  its  actual  valoe 
has  been  enormously  overrated.  One  of  the  allotments — two  roods 
of  ground  at  Alburv—is  valued,  by  Mr.  Binaham,  at  £1000,  while 
the  official  assignee  has  been  informed,  it  is  not  worth  £50.  And  none 
of  the  deeds  relating  to  any  part  of  the  property  have  been  delivered 
to  him. 

It  is  to  be  observed,  too,  that  the  same  schedule  shows  Mr.  Bin^^um 
to  have  borrowed— to  have  contracted  debts  for  "  money  lent  "—to  the 
amount  of  £427  17s.  during  the  year  1860  (which  was  irrespective  of 
an  allowance  of  £10  per  week,  that  he  had  from  Mr.  Campbell^  the 
Liquidator  of  the  partnership  estate  of  Ckuiand  and  Bing&Lm\  It 
also  shows  that  he  contracted  other  debts  for  **  goods,"  and  for  **  goods 
generally,"  to  a  further  amount  of  £905  28.  3d.  during  the  same  period 
— ^independent  of  the  debt  to  Mr.  IFsir  of  £798  Os.  5d.,  and  <^  miscel- 
laneous, general  debts  to  the  amount  of  £164  2s.  4d. — making  in  all 
an  expenditure  by  Mr.  Bingham,  of  £2215  2s.  on  his  private  account,— 
in  the  space  of  twelve  months;  and  during  the  entire  of  that  time 
the  estate  of  Garland  and  Bingliam  was  in  Liquidation,  and  virtually 
insolvent,  as  the  result  proved.  Mr.  Bingham  himself  was  also  virtually 
insolvent. 

In  an  affidavit  which  he  made  on  the  25th  of  November  last,  Mr. 
Bingham  says,  **  the  coffee  transaction  was  one  of  many,  occurring  in 
the  ordinary  course  of  my  business.  The  coffee  was  sold ;  and  I  was 
'  about  to  take  the  earliest  opportunitv  that  presented  itself^  to  transmit 
the  proceeds  to  the  consignor,  when  the  affitirs  of  Oariand  and  Binghan 
rendered  it  necessary  to  place  the  estate  under  the  protection  of  the  Oburt" 

In  that  affidavit  Mr.  Bingham  did  not  disdoee  the  fact,  that  he  had 
discounted  both  the  notes,  at  the  time  I  have  stated,  or  at  all,  and 
that  he  had  applied  the  money  to  his  own  usee.  That  was  ascer- 
tained, however,  by  his  examination  in  August,  1861,  and  by  another 
affidavit  which  he  made  on  the  22nd  of  November,  when  called  upon 
to  state  when,  exactly,  he  had  discounted  the  notes,  and  what  he  had 
done  with  the  produce  of  them.  And  so  far  from  availing  himself  of 
the  *<  earliest  opportunity  that  presented  itself  of  remitting  the  pro- 
ceeds of  the  sale  to  Mr.  ITetV,"  he  had  (if  disposed  to  profit  by  tlMin) 
four  different  opportunities  of  remitting,  by  tne  Mail,  the  amount  of 
one  of  the  not^  and  three  different  opportunities  of  remitting,  in 
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like  manner,  the  amonnt  of  the  other  note,  between  the  dates  at  whioh          1662. 
he  duconnted  them.  

In  the  same  affidavity  IdEr.  Bingham  represents  that,  ^on  learning  it  Binghak 
was  determined  by  the  oreditors  to  place  the  estate  of  Oarland  and  ^^^  insolvent. 
Bingham  in  the  Insolvent  Court,  he  consulted  his  solicitor  on  the  state 
of  Ms  own  afhirs,  and  was  advised  to  make  no  further  payments  out  of 
his  own  business,  as  he  was  aware  his  separate  estate  would  have  to  be 
sequestrated  immediately  after  the  sequestration  of  the  estate  of  Oarland 
and  Bingham.  He  followed  this  advice,  which  prevented  his  making 
any  arrangement  for  the  settlement  of  Mr.  Weil's  debt"  That  may 
hare  been  proper  advice  to  any  mfui  who  was  actuallv  insolvent  at 
the  time,  and  who  knew  it ;  but  in  Mr.  Bingham^s  case  there  was  little 
occasion  for  taking  any  advice  on  such  a  subject  The  state  of  his 
"assets,"  of  which  I  have  already  spoken,  abnndantlv  proves  that  it 
would  have  been  quite  impossible  for  him  (even  had  he  wished  it)  to 
have  made  any  **  payment,  out  of  his  own  business,"  in  satisfaction  of 
Mr.  Weir*8  claim.  Nor  does  he  return,  in  his  schedule,  any  "  cash "  in 
hand:  and  on  the  4th  of  March,  1861,  all  that  remained  to  his  credit 
in  bank  was  a  sum  of  £3  14s.  6d. — the  bank  at  which  he  had  discounted, 
and  paid  in  the  proceeds  of  Mr.  Love's  notes,  for  £835  19s.  lOd.,  a  few 
weeks  previously. 

It  was  stated  in  argument,  that  it  is  a  conunon  practice  of  some 
agents  and  conmussion  merchieints  in  Sydney  to  discount  notes  taken 
in  pasrment  for  the  goods  of  their  prindpals,  and  to  put  the  proceeds 
into  their  own  generaJ  business,  until  the  notes  have  arrived  at  maturity, 
even  where  no  guarantee  of  the  sale  is  given,  and  special  commission 
eharged,  accordingly,  to  the  principals.  Whether  this  be  so  or  not,  it 
is  unnecessary  for  me  to  determine,  or  observe  upon,  in  the  present 
case— the  facts  of  which  greatly  exceed  the  limits  of  the  practice  alleged 
(extensive  as  they  are  stated  to  be).  And  I  content  myself  with  saying, 
that — ^if  any  agent  or  merchant  receive  another  man's  goods,  to  sell  for 
^t  other,  on  account  and  at  the  risk  of  the  latter,  and  does  sell  to 
*a  responsible  party,  and  takes  promissory  notes  at  three  months,  the 
proceeds  of  which  he  expressly  (as  well  as  impliedly)  undertakes  to 
remit  at  maturity,  but  one  of  which  he  discounts  immediately  on  re- 
ceiving it,  and  the  oUier  in  a  month  afterwards,  and  pays  the  amount 
of  eacm  to  his  general  credit  at  a  bank;  does  not  remit  a  fraction  to 
his  principal,  though  he  has  had  ample  opportunity  of  doing  so;  but 
draws,  and  expend^  to  the  full  amount,  for  his  own  private  purposes ; 
then  flies  his  schedule  as  an  insolvent  debtor;  and  has  no  assets 
ayailable  for  any  one — such  conduct,  I  say,  is  reprehensible  in  a  high 
degree,  and  wholly  indefensible.  It  strikes  at  the  root  of  all  con- 
fidence amongst  mercantile  men;  it  is  reckless  of  the  interests,  repu- 
tation, and  crodit  of  the  whole  body;  and  it  would  render  commerce 
impossible,  if  participated  in  by  many.  It  cannot,  therefore,  be 
tolerated  by  anv  Ckmrt  of  Justice;  and  it  falls,  both  in  letter  and 
spirit,  within  the  dear,  positive  provision  of  the  7th  Via,  No.  19, 
a  18,  which  declares  that  an  insolvent  shall  be  refused  a  certificate, 
who  has  ^unlav^lly  expended  for  his  own  benefit,  or  appropriated 
to  his  own  use,  any  trust  funds  or  other  property,  of  which  he  shall 
at  the  time  have  had  the  charge  or  disposition,  as  trustee,  or  as  an 
agent  only." 

It  was  observed  by  counsel,  that  a  portion  of  that  clause,  or  provision, 
is  expressed  in  the  same  words  as  would  be  used  in  an  indictment, 
filed  in  a  Court  of  criminal  jurisdiction,  for  the  misapplication  of  trust 
moneys,  or  the  like;  and  it  was  suggested  that  a  certificate  could  not 
properly  be  refused  to  an  insolvent  under  it,  unless  an  indictment 
would  lie.  I  do  not  at  all  accede  to  that  view;  the  opposite  is  the 
correct  one.  It  has  been  repeatedly  held  that  a  certincate  maj  be 
refused,  even  where  a  criminal  prosecution  could  not  be  sustained. 
It  is,  therefore,  unnecessary  to  consider  whether,  in  the  present  cose, 
an  indictment  would  or  would  not  lie.    Neither  does  the  18th  section 
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1862.  of  the  7th  Vie.,  No.  19,  pzofeas  to  specify  all  the  oases  in  whioh  a 

-    -    oertifloate  should  be  denied. 

In  re  The  general  principles  laid  down  by  his  Honor  the  present  Chief 

BiKGHAM,      Justice,  in  OcraoiCs  case  (a),  cannot  be  too  frequently  recorded,  or  dis- 

uu  insolvent,    tinctly  confirmed  in  this  Oourt,  as  affording  a  salutaiy  caution  to  those 

who  conceire  that  so  long  as  they  keep  themselves  beyond  the  letter  of 

the  law,  and  free  of  the  particular  offences  mentioned  in  that  enactment 

(though  no  such  ground  would  be  open  to  Mi,  Bingham%  they  can  obtain 

a  certificate  bv  applying  for  it. 

,  It  is  not  beoGiuse  an  insolvent  may  not  be  sncoessftilly  convicted 
of  fraud,  therefore  it  follows,  as  a  matter  of  course,  that  he  is  entitled 
to  his  certificate.  In  the  a^inistiation  of  the  Insolvent  Debtors'  Law, 
this  Court  is  bound  to  take  a  much  more  enlarged  view  of  its  intent 
and  meaning.  One  of  the  objects  of  the  law  is  to  give  relief  to  persons, 
not  because  they  are  insolvent,  but  because  they  have,  bv  sheer  mis- 
fortune, and  without  fraud  or  dishonesty,  become  Insolvent  The 
mere  fact  of  being  able  to  keep  clear  of  the  penal  clauses  of  the  Act 
is  not  the  test  by  which  the  insolvent  becomes  entitled  to  the  bendSt 
of  being  freed  from  all  obligations,  and  enabled  to  set  up  in  the  world 
again,  as  a  new  man;  but  the  test  is,  whether  his  insolvency  has 
arisen  from  no  frtult  of  his  own;  that  he  is  the  victim  of  pure  mis- 
fortune ;  that  in  all  his  dealings  he  has  in  equity  and  good  consoienoe 
acted  as  an  honest  man,  and  without  suspicion  of  unworthy  motive. 
To  give  a  more  narrow  construction  of  the  Act  would  defeat  the 
salutary  policy  of  it,  as  it  affects  the  interests  both  of  debtors  and 
creditors.  The  Insolvent  Act  may  not  have  made  provisions  for  all 
possible  cases  which  ought  to  deprive  a  man  of  his  certificate.  The 
utmost  it  could  do  was,  to  define  some  of  the  most  leading  causes  for 
denial;  but  we  apprehend  it  does  not  follow  that  because  the  condnct 
of  an  insolvent  does  not  come  within  the  defined  category,  the  Chief 
Comnussioner  is  to  be  restrained  in  his  judgment  if  upon  a  full  and 
careful  review  of  the  case  presented  to  him,  he  is  satisfied  that  there 
is  so  much  demerit  in  the  insolvent  that,  in  foro  oonset'eniie,  he  is 
unworthy  of  the  indulgence."  * 

How,  uien,  is  it  possible  for  any  one  to  say,  or  suppose,  that  **  in  all 
his  dealings,  Mr.  Bingham  has  in  equity  and  good  oonscienoe  acted  as  an 
honest  man,"  and  is  accordingly  now  entitled  to  re-enter  upon  business, 
discharged  of  all  his  previous  liabilities,  and  restored  to  credit  and 
repute,  under  the  solemn  certificate  of  this  Court— the  perfect  equal, 
too,  of  those  ''who,  from  no  fault  of  their  own,  without  fraud  or  dis- 
honesty, by  misfortune,  and  without  unworthy  motive,  have  become 
insolvent,"  and  have  therefore  a  right  to  certificates. 

It  was  urged  that  Mr.  Bingham^  while  using  it  in  the  meantime, 
expected  to  be  able  to  make  good  Mr.  WetVs  £798,  when  the  notes 
reached  maturity.  But  that  is  a  plea  urged  by  almost  every  one  who 
coDunits  a  breach  of  trust,  in  applying  to  his  own  use  the  property 
of  another,  committed  to  his  care  and  honour,  and  never  in  fact  re- 
placing it;  and  the  pretext  is  invariably  disallowed,  as  insufficient 
and  futile  in  itself^  subversive  of  all  ideas  of  property  and  oonfidenee, 
and,  therefore,  equally  bad  in  law,  equity,  and  conscience.  The  saori- 
fioe  of  probity  cannot  thus  be  adeemed;  it  is  always  full  of  peril, 
seldom  undetected,  and  generally  requited,  as  it  deserves  to  be,  when 
discovered. 

Nor  do  the  cireumstances  relied  on  by  Mr.  Btngham  afford  any  pallia- 
tion. He  says  he  had  reason  to  expect,  from  the  report  furnished 
by  the  Liquidator  in  Oarland  and  Btngham  to  the  Commercial  Bank, 
that  their  affairs  would  have  turned  out  so  well  as  to  enable  him 
to  pay  all  his  partnership  debts,  and  leave  a  large  balance  in  his 
favour,  applicable  to  his  private  engagements.  But  thai'  report  was 
written  (ISth  April,  18G0)  more  than  eight  months  before  Mr.  Bing- 
Imm  discounted  the  first.,  and  more  than  ten  months  before  he  dis- 
(•ounted  the  second  of  Mr.   Love's  notes;   from  the  first,  it  was  fiur 

(a)  July,  1844. 


I 
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too  aongaine — oiroamaAanoes  altered  for  the  wone,  from  month  to  month ;  igo2. 

and  the  result  showed  that  the  oondusions  which  it  pointed  at  were  '- 

quite  misteken.     Eleven  months  from  the  date  of  tnat  report,  and  In  re 

within  a  few  weeks  from  the  disooonting  and  appropriating  tiie  pro-       Bingbam, 
oeeds  of  the  promissory  notes  by  Mr.  Bingham,  tne  estate  of  Chrland     an  insolvent. 
and  Bingham  had  to  be  sequestrated   as  insolvent  by  the   partners 
themselves;  and,  although  some  of  the  creditors  had  been  previously 
paid  in  fall,  others  have  got  nothing,  and  large  sums  remain  due  to 
thera. 

For  these  several  reasons,  I  must  decline  to  grant  Mr.  Bingham  a 
certificate. 

Martin,  Q.  C,  and  Milford  for  the  appellant.  The  Juno  28. 
factor  is  himself  the  vendor;  and  the  vendee,  if  ignorant 
of  the  character  in  which  he  sells,  might  have  set  off  the 
price  of  the  goods  agcdnst  any  debt  dne  to  him  by  the 
factor.  Admitting  that  a  factor  is  in  strictness  bound 
to  keep  the  monies  of  his  principal  separatCi  the  fact  is 
undoubted  that  it  is  never  done;  and  there  is  distinct 
authority  that  a  factor  may  trade  with  the  money  of  his 
principal  without  being  liable  to  an  action — Brotvn  v. 
LiUon  (a),  Rogers  v.  Boehm  (i).  He  also  referred  to 
Simpson  v.  Shaw  (c),  Kenfs  Commentaries  (d),  Story  on 
Goniracis  (e).  Every  factor  pays  into  his  own  account 
the  money  of  his  principal,  and  the  cases  in  the  books 
tend  to  show  that  the  mixing  of  the  principal's  money 
with  that  of  the  agent  is  merely  a  matter  of  civil  liability 
— Busseirs  Law  of  Factors  and  Brokers  (/) ;  and  no  re- 
ported case  will  be  found  affixing  a  criminal  character 
to  such  an  act. 

Further,  the  insolvent  has  not  done  more  than  this;  • 
and  the  correspondence  with  Mr.  Camp&eZZ,  the '^  Liqui- 
dator" of  the  estate,  show  that  he  expected  a  surplus 
from  the  partnership  concern.  A  factor  is  not  a  mere 
**  agent  only  "  in  respect  of  goods  consigned  to  him,  he  is 
a  peculiar  agent.  [Stephen,  C.  J.  The  question  is,  were 
not  the  two  bills  Weir's  property,  and  if  in  the  insol- 
vent's hands  on  his  insolvency,  would  they  have  passed 
to  his  assignee?  But  by  thus  dealing  with  them,  do 
they  not  become  part  of  the  insolvent's  assets?]  But 
can  the  insolvent's  conduct  be  regarded  as  criminal  if 
he  had  a  reasonable  expectation  of  being  able  to  pay  his 
way  ?     [Milford,  J.    What  benefit  could  afcrue  to  Weir 

(a)  1  P.  Wms.  140.  (&)  2  Esp.  702.  (c)  8  Camp.  291 . 

id)  Lect.  xli.  82.  (e)  Sect.  355.  (/)  pp.  42,  43. 
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1862.  by  the  insolvent  thus  ucung  these  notes?]  It  is  sworn 
in^^  that  such  is  the  usnal  course  of  business.  [MUfard,  J. 
BwGHAM,  There  is  no  evidence  that  such  is  the  practice  of  mer- 
chants.] I  admit  that  it  is  so;  but  the  C!ourt  mi^^ht 
direct  evidence  as  to  this  matter  to  be  taken.  Hudson 
V.  Granger  (a),  and  SmaH  v.  Bandars  (6),  were  also 
referred  to. 

Cwr.  adv.  vuU. 

Judgment  was  now  delivered  by 

Stephen^  G.  J.  The  insolvent's  certificate  having  been 
refused  for  reasons  presently  to  be  stated,  he  appealed 
to  this  Court  against  the  decision ;  and  hisHsase  was  ably 
argued  before  the  three  Judges,  in  the  sittings  after  last 
term — ^no  one  appearing  in  opposition.  We  have  since 
conferred  together  on  the  matter,  and  considered  fally 
the  arguments  addressed  to  us,  with  the  examination  and 
other  evidence  taken;  and  notwithstanding  all  which 
has  been  urged,  we  feel  it  to  be  our  duty,  for  the  pro- 
tection of  creditors  in  similar  cases,  and  the  maintenance 
of  upright  dealing  in  commercial  transactions,  to  confirm 
the  Chief  Commissioner's  judgment 

The  leading  facts  of  the  case  are  as  follows: — The 
insolvent  and  a  Mr.  Oarland  carried  on  business,  for 
some  years  prior  to  1860,  as  commission  agents,  prin- 
cipally in  matters  connected  with  the  sale  or  purchase 
of  grazing  stations.  The  former  was  also  in  business,  or 
had  occasional  separate  transactions  of  his  own  in  that 
year  and  previously,  as  a  factor — receiving  and  dispos- 
ing of  consignments  from  abroad,  of  various  kinds  of 
goods.  In  the  early  part  of  the  same  year  the  affidrs 
of  the  partnership  became  embarrassed,  and  were  placed 
in  the  hands  of  a  trustee;  with  the  usual  powers  of 
collecting  the  assets,  distributing  them  among  the  credi- 
tors of  the  firm,  and  generally  winding  up  the  concern. 
The  gentleman  so  appointed,  however,  appears  to  have 
been  sanguine  of  a  highly  favourable  result ;  and  he  at 
all  events  represented  to  the  partners  in  April,  1860,  by 
letter,  and  otherwise  led  them  to  believe  that  every  credi- 

(a)  5  B.  &  A.  83.  (&).  5  C.  B.  916. 
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tor  would  be  paid  in  full,  with  a  large  surplus  to  spare.  18<>2. 

The  insolvent  asserts  that  he  in  fact  relied  on  that  bi^q^m 
repiesentation,  and  on  the  circumstance  of  several  an  insoiYent. 
creditors  being  afterwards  paid  in  full^  as  showing  the 
actual  solvency  of  the  partnership;  and  hence  he 
thought  himself  perfectly  safe,  in  carrying  on  his 
factor's  business — ^and  dealing  with  his  constituents' 
property^  in  the  manner  in  which  it  appears  that  he  has 
done. 

The  facts,  indeed,  as  to  that  dealing,  are  not  disputed 
by  the  insolvent  Having  in  December,  1860,  sold 
some  coffee  for  a  person  residing  in  Ceylon,  and  taken 
two  bills  at  three  months'  date  in  payment  (their  united 
amount  being  £836),  the  insolvent  on  the  next  day  dis- 
counted one  of  them  for  his  own  purposes.  On  the  2l8t 
January  following,  he  announced  the  sale  to  his  corres- 
pondent, and  enclosed  his  account — showing  deductions, 
for  commission  and  outlay,  amounting  to  £46.  He  did 
not  mention,  however,  that  he  had  discounted  either  of 
the  bills  taken  by  him.  On  the  1st  February,  the  in- 
solvent discounted  for  his  own  use  the  second  bill ;  and, 
before  it  became  due  (that  is  to  say,  on  the  15th  March, 
1861),  the  firm  of  Garland  and  Bingham  sequestrated 
their  estate.  A  separate  surrender  was  made  by  the  in- 
solvent, although  unnecessarily,  on  the  28th  March; 
and  between  those  dates,  both  bills  arrived  at  maturity 
and  were  duly  paid  to  the  holders.  The  consignor  of 
the  coffee  has  proved,  for  the  balance  appearing  due  by 
the  account  sales ;  but  the  insolvent's  assets  have  as  yet 
realised  nothing,  or  very  little,  and  the  creditor  has  thus 
lost  his  money. 

It  appears  clearly  to  us,  that,  in  discounting  and  ap- 
propriating the  proceeds  of  that  second  bill,  at  all  events, 
—if  not  the  first, — the  insolvent  was  guilty  of  an  impro- 
priety, which  nothing  in  his  position  at  the  time,  or  in 
the  circumstances  on  which  he  relies,  can  in  any  degree 
excuse.  It  was  said,  and  truly,  that  his  constituent 
stood  indebted  to  the  insolvent  in  December,  when  the 
first  bill  was  used;  and  it  maybe  (although  it  is  un- 
necessary now  to  decide  that  question),  that  he  was, 
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1862^        therefore,  entitled  to  discount  that  bill,  in  order  to  leim- 
In  re        burse  hiniself.    At  that  time,  moreover,  it  is  possible 

aif/uTOWout  *^*^*  ^^^  insolvent  had  some  lingering  hope,  hardly  to 
be  called  an  expectation,  that,  notwithstanding  his  then 
obvious  embarrassments,  he  might  in  March  be  enabled 
to  restore  the  balance,  which  he  was  about  to  absorb, 
over  and  above  his  own  claim. 

But,  even  if  we  concede  this  as  to  the  disposal  of  the 
first,  what  can  justly  be  advanced  to  excuse  the  discount- 
ing and  appropriation  of  the  second  bill  ?    We  have  Ex- 
amined the  insolvent's  bank  pass-book ;  and  there  we 
see  ample  evidence  of  his  embarrassed  state  at  that  period. 
From  the  month  of  June,  1860,  he  rarely  had  an  amount 
in  hand  as  large  as  £200 ;  and,  in  December,  there  was 
money  due  to  the  bank  by  him.    For  a  few  days  in 
January,  1861,  the  insolvent  had  there  about  £400  to 
his  credit;   but,  on  the  28th,  the  balance  was  reduced 
below  £80 — and,  on  the  1st  February,  being  again  a 
debtor  to  the  bank,  he  became  in  funds  only  by  the  bill 
in  question.    Nor  can  we  doubt,  looking  at  the  events 
which  so  speedily  followed,  that  the  insolvent  must  at 
that  time  have  been  conscious,  even  if  the  hope  remained 
of  eventual  extrication,  how  precarious  was  his  pecuniary 
condition.     It  has  been  suggested  that  he  doubtless  ex- 
pected a  profit  from  his  purchase,  not  many  months  com- 
pleted, of  the  partnership  stock  of  agricultural  imple- 
ments.   But  there  was  nothing  certain  about  such  a 
transaction^  where  the  property  itself  was  mortgaged  for 
the  purchase  money,  except  this — that  the  bills  given  by 
the  insolvent  for  it  had  to  be  paid.    The  re-sale  at  a 
profit,  in  time  to  meet  those  bills  (although  some  appear 
to  have  been  taken  up  by  him)  was  necessarily  a  matter 
of  speculation.     In  no  point  of  view,  therefore,  do  we 
discover  a  palliation  for  the  wrong  done  in  this  case. 
The  insolvent  had  no  claim  whatever  on  the  second  bill ; 
and,  if  he  had  left  it  untouched,  as  he  ought  to  have 
done,  the  instrument  would — notwithstanding  the  seques- 
tration— ^have  gone  to  the  true  owner.    But  by  the  insol- 
vent's unauthorized  act,  its  proceeds  have  been  antici- 
pated in  order  to  pay  the  latter's  debts ;  and  his  principal. 
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for   whom  the   bill  was  virtually  held   in  trust,  will         i^h2 
probably  never  recover  a  shilling  of  it.  lu  ro 

The  Insolvency  Amending  Act  of  1843,  section  18,      Binghaii 

•^        ,     .         ®  ,  'an  insolvoiit. 

makes  every  appropriation  to  the  insolvent's  own  use,  of 
^' trust  funds  or  other  property,  of  which  he  has  the 
charge  or  disposition  as  trustee,  or  as  an  agent  only," — 
punishable  by  refusal  of  his  certificate.  But,  it  was 
urged,  the  insolvent  here  was  a  factor,  acting  for  a 
foreign  principal : — he  was  therefore  legally  the  owner, 
and  as  such  the  actual  vendor  of  the  coffee.  Conse- 
quently he  was  neither  a  trustee,  nor  in  effect  an  agent 
only,  as  to  the  proceeds,  within  the  meaning  of  the 
enactment.  Admitting  however,  that  a  factor  is  an 
agent,  and  m  strictness  bound  to  keep  his  principal's 
money  separate  from  his  own,  it  was  asserted  that  never- 
theless in  practice  this  is  rarely  done;  and  it  was  con- 
tended that,  at  the  utmost,  neglect  of  this  rule  is  a 
matter  of  civil  liability  only,  and  exposes  an  insolvent  to 
no  penal  consequences. 

We  must  not  be  taken  to  assent  to  that  proposition. 
It  is  unnecessary,  however,  to  determine  that  the  case  of 
a  factor  falls  within  the  particular  enactment  cited.  For, 
assuming  that  it  does  not,  yet  we  entertain  no  doubt 
that  the  appropriation  here  was  the  contracting  of  a  debt, 
which  the  insolvent  had  (in  the  language  of  the  same 
section)  no  **  reasonable  or  probable  expectation,"  at  the 
time  of  his  being  able  to  pay.  And  we  are  further  of 
opinion,  that  the  circumstances  of  that  appropriation 
were  such,  as  not  merely  to  justify,  but  to  demand,  the 
withholding  by  us  of  the  insolvent's  certificate  under  the 
previous  section  of  the  statute ;  as  a  case  in  which,  having 
regard  to  an  insolvent's  conduct  generally,  the  Court  is 
empowered  to  grant  or  refuse  the  privileges  conferred  by 
that  instrument.  An  authority  to  the  insolvent  to  use 
these  bills,  if  it  had  existed,  might  have  been  shown. 
Or,  had  their  proceeds  come  iuto  his  hands  in  the  ordi- 
nary course,  and  then  been  expended  merely  because  the 
money  was  mixed  with  his  own,  some  excuse — a  palli- 
ation, at  least,  might  have  been  felt  to  exist.  But  the 
insolvent  here  deliberately  discounted  the  second  bill. 
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the  property  of  his  principal,  for  private  purposes  of  his 
own,  and  appropriated  the  proceeds  to  diem,  at  a  time 
unquestionably  of  heavy  pecuniary  embarrassment,  and 
when  it  was  peculiarly  his  duty,  if  the  position  of  his 
firm  alone  were  considered,  to  have  taken  every  pre- 
caution against  the  consequences  of  failure,  with  money 
belonging  to  others  in  his  hands. 

Appeal  dismissed. 


The  acceptor 
of  a  bill  of 
exchange, 
which  has 
been  altered 
ufter  aooept- 
anoe  witiiout 
his  authority, 
cannot  be 
made  liable 
upon  the  biU, 
hj  reason  of 
his  careles:i- 
ncss,  having 
facilitated  its 
alteration. 


Lea  against  Graham  (a). 

riims  was  an  action  on  an  overdue  bill  of  exchange 
J-  for  £230  10a  6d.,  drawn  by  one  George  Richard- 
8on  on  the  defendant,  and  accepted  by  the  defendant; 
and  endorsed  by  Richardson  to  Frazer  and  Companyt 
who  endorsed  the  same  to  the  plaintiff.  The  defendant 
pleaded  that  he  did  not  accept,  on  which  plea  issue  was 
joined. 

At  the  trial,  before  Wise,  J.,  in  the  August  sittings, 
the  defendant  stated  that  he  knew  Richardson,  and  that 
at  his  request  he  had  accepted  a  bill  drawn  by  Richardson 
for  £30 — that  Richardson  had  written  it  in  his  presence 
— and  that  he  had  signed  it  That  the  signature  to  the 
bill  sued  upon  was  genuine ;  but  that  afterwards,  in  the 
corner  of  the  bill,  the  figure  ^^2"  had  been  inserted 
before,  and  that  ^  10s.  6d. "  had  been  inserted  after,  the 
figure  80;  and  that  in  the  body  of  the  bill  the  words 
**  two  hundred  and  "  had  been  inserted  in  the  blank  left 
between  the  words  "sum  of"  and  the  word  *' thirty" 
and  the  figures  "  10s.  6d."  added  to  it.  All  these  al- 
terations had  been  made  without  his  knowledge  or 
authority. 

Richardson  was  called  and  contradicted  the  defendant's 
evidence,  and  stated  that  the  bill  was  still  in  the  state  in 
which  it  was  when  accepted  by  the  defendant 

Martin,  Q.C.,  for  the  plaintiff,  contended  that  the 
defendant  was  estopped  by  his  gross  carelessness  in 
leaving  these  blanks  from  saying,  as  against  an  indorsee, 

(cf)  Before  Siefhtn^  C.  J.)  and  HYm,  J. 
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that  his  acceptance  was  not  for  the  amonnt  filled  in,  as 
he  had  thereby  misled  the  plaintiff  into  giving  credit  to 
the  bill  as  it  now  appeared ;  citing  Yornig  y.  Qrote  (a), 
HorsfaU  v.  Fauntleray  (h). 

The  learned  Jndge  directed  the  jury  that  the  only 
question  for  them  was,  whether  the  bill  was  altered  after 
the  defendant  had  signed  it  as  he  had  sworn,  and  that 
if  it  was  so  altered  they  must  find  a  verdict  for  the 
defendant ;  and  that  the  plaintiff  could  not  in  that  action 
recover  £30  only,  but  must  recover  all  or  none ;  where- 
upon the  jury  found  a  verdict  for  the  defendant 

Martin^  Q.C.,  having  obtained  a  rule  nisi  for  a  mis- 
direction, 

Sir  W.  Manning^  Q.G.,  now  showed  cause.  The  only 
issue  was  whether  the  defendant  accepted  the  particular 
bill  described  in  the  declaration  for  £230  lOs.  6d. ;  and 
the  issue  now  sought  to  be  raised  is,  that  the  defendant 
had  been  guilty  of  negligence,  whereby  he  is  liable  for 
the  amount  admitted  to  be  falsely  inserted  by  Richardson. 
Such  a  cause  of  action  would  be  in  the  nature  of  an 
action  on  the  case.  You/ng  v.  Chrote  was  a  case  between 
bankers  and  their  customers ;  and  on  the  ground  of  the 
privity  between  them,  the  customer  was  held  liable  for 
the  amount  paid  by  the  banker  on  the  altered  cheque, 
because  by  his  act  he  had  facilitated  or  given  occasion 
to  the  forgery.  But  in  the  present  case  both  are  inno- 
cent parties,  between  whom  there  is  no  such  privity. 
HorsfoR  V.  FavMleroy^  was  the  case  of  an  undisclosed 
principal,  who,  through  his  own  agent,  sent  money  to 
his  creditor,  which  was  misapplied ;  and  as  the  creditor's 
conduct  fetcilitated  the  agent's  fraud,  he  was  held  to 
have  lost  his  remedy  against  the  principal.  But,  in  the 
present  case,  the  defendant  did  not  know  of  the  forgery 
or  of  the  instrument  being  taken  by  the  plaintiff  as 
for  £230. 

MarHn,  Q.C.,  in  support  of  the  rule.  This  was  a 
genuine  acceptance  of  the  defendant's  when  he  put  his 

(a)  4  Bing.  258.  (&)  10  B.  &  C.  755. 
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1862.  name  to  it,  as  in  Toung  v.  Orate  where  the  Oonrt  held 
LsA  the  cheqnei  although  subseqnently  altered,  to  be  a 
^'^  genuine  order ;  and  the  defendant  is  estopped  from  say- 
ing it  is  a  forgery.  [St^hen^  C.  J.  Is  there  not  a  privity 
of  contract  between  a  banker  and  his  customer,  by  which 
the  banker  is  bound  to  pay  every  cheque  for  which  he 
has  funds,  and  which  by  the  act  or  conduct  of  the 
customer  he  may  reasonably  suppose  to  be  his  cheque  ?] 
It  is  contended  that  Oraham,  by  his  acceptance,  makes 
himself  liable  for  any  amount  for  which  he  makes  it 
possible  that  the  bill  should  be  filled  up  without  de- 
tection. Byles  lays  it  down  uniyersally  that  ^^in  case 
any  act  of  the  drawer  facilitates  or  gives  occasion  to  the 
forgery,  he  must  bear  the  loss  himself"  (a).  He  also 
referred  to  the  report  of  Young  v.  Orote  in  Moore  (i). 

Stephen,  C.  J.  The  direction  was  right,  and  the 
rule  must  be  discharged.  The  plaintiff  has  relied  on 
Young  v.  Orotef  which  was  a  case  between  a  banker 
and  a  customer,  and  concerning  which,  in  Boibarts  v. 
Tucker  (c),  Parke^  B.  says,  "in  that  case  the  customer 
had  signed  blank  cheques,  and  left  them  with  his  wife 
to  fill  up.  She  filled  them  up  in  such  a  manner  that  the 
holder  was  enabled  to  add  to  the  amount;  and  it  was 
held  that  the  bankers  who  had  paid  this  larger  amount 
might  charge  their  customer  with  it.  This  was  in  truth, 
considering  that  the  customer  had  by  signing  a  blank 
cheque,  given  authority  to  any  person  in  whose  hands  it 
was  to  fill  up  the  cheque  in  whatever  way  the  blank  per- 
mitted." The  wife  was  her  husband's  agent,  and  the 
clerk  being  her  agent  was  also  the  agent  of  her  husband; 
and  the  cheque  paid  by  the  banker  was  the  customer's 
genuine  order.  There  was  an  authority  implied  to  fill 
up  the  cheque  for  any  amount  which  the  blank  per- 
mitted, that  blank  having  been  left  intentionally  by  the 
customer.  As  against  the  banker,  between  whom  and 
the  customer  there  was  a  privity  of  contract,  it  may  be 
that  the  customer  would  not  be  permitted  to  allege  that 

(a)  p.  291.  (6)  12  Moore,  490. 

(c)  IG  Q.  B.  579. 


CASES   AT  LAW.  291 

he   did    not    aathorize    the    interpolation  of   the  full         ^^^ 
amount    But  at  all  events,  in  that  case,  there  was  an  Lba 

authority,  here  there  was  none;  and  it  seems  to  me  to  graham. 
be  strange  and  unmaintainable  doctrine  that  the  de- 
fendant is  to  be  held  responsible  to  any  stranger  for  any 
sum  fradulently  inserted — that  is,  to  any  party  into 
whose  hands  the  bill  may  fall;  because  merely  by  an 
act  of  negligence,  in  other  words,  by  want  of  sufficient 
observation  and  acuteness,  as  for  instance  by  omitting  to 
perceive  the  existence  of  a  blank  space,  he  has  facilitated 
the  commission  of  the  fraud.  The  question,  therefore, 
is  whether  the  present  defendant  authorized  the  accept- 
ance of  the  bill  sued  on ;  and  I  think  he  did  not  do  so. 
In  Awde  v.  Dixon  (a),  the  defendant  agreed  to  join  B. 
in  making  a  promissory  note  for  his  accommodation, 
provided  C.  would  join,  and  signed  a  note  accordingly, 
leaving  a  blank  for  the  name  of  the  payee ;  C.  refused  to 
join,  but  B.  afterwards  delivered  the  instrument  to  the 
plaintiff  for  value,  whose  name  was  inserted  as  payee; 
but  it  was  held  that  the  plaintiff  could  not  recover,  on 
the  ground  that  the  making  of  it  a  complete  instrument, 
contrary  to  the  directions  of  the  defendant,  rendered  it  a 
false  instrument  as  against  him.  The  principle  is  that 
by  intentionally  leaving  a  blank,  an  authority  is  given 
to  fill  it  up  to  any  amount;  but  here  no  blank  was  left 
by  the  defendant,  and  no  such  authority  can  be  assumed. 
Finally,  even  if  the  defendant  is  liable  in  damages  to  the 
plaintiff  (assuming  him  to  be  an  innocent  holder  for 
value)  for  his  negligence  or  want  of  caution,  he  ought 
not  to  be  held  to  have  actually  made  or  authorized  the 
bill  for  the  interpolated  amount. 

Wise,  J.  No  question  arises  on  these  pleadings 
whether  the  defendant  is  liable  for  negligence.  The 
issue  is  simply  whether  upon  this  altered  instrument 
the  defendant  is  liable.  The  acceptor  is  liable  to  the 
indorsee  by  the  law  merchant  only,  in  case  of  a  valid 
instrument,  and  that  liability  renders  it  unnecessary  for 
an  indorsee  to  prove  consideration.    But  if  the  issue  had 

(a)  6  Exoh.  869. 


292 


SUPREME  COURT  REPORTS. 


1862. 

LSA 

V. 

Graham. 


raised  the  qaestion  of  negligence,  the  plaintiff  would 
hare  been  bonnd  to  show  how  much  he  was  damnified ; 
and,  therefore,  what  value  he  had  given  for  the  bill  If 
this  were  otherwise,  a  premium  would  be  given  to  forgery. 
The  distinction  between  this  case  and  Toung  v.  Orate  has 
been  already  pointed  out 

Bule  discharged  (a). 


Tucker  and  others  v,  Godfrby  (trading  as  Godfrey 

and  Company), 


The  plaintiff 
wrote  to  the 
defendant  **  I 
am  disposed 
to  give  you 
our  promis- 
sory note  at 
four  months, 
withont 
interest,  for 
A.*s  debts, 
and  take  the 
chance  of 
selling  it 


THE  first  count  of  the  declaration  stated  that  one 
ffeUier  was  indebted  to  the  plaintiffs  in  the  sum  of 
£136  18s.  6d.,  and  as  security  for  the  payment  of  such 
debt,  the  plaintiffs  held  certain  property  of  HdUer*s 
under  a  bill  of  sale  ;  and  in  consideration  that  the  plain- 
tiffs would  execute  to  the  defendants  an  assignment  of 
such  bill  of  sale,  the  defendant  promised  the  plaintiffs 
that  he  ^*  would  accept  such  assignment,  and  pay  them 
for  such  assignment  the  amount  of  the  debt  so  due  by 
privately.  If  HeUier  to  the  plaintiffs,  by  giving  his  promissory  note 
your  views,  for  the  amount  of  such  debt  without  interest,  at  four 
send  up  the  months  after  date."  Averment  of  readiness  and  willing- 
ture,  with  in-  uess  to  exccuto  such  assignment  on  the  terms  aforesaid, 
tSl^bilU)f  ^^  ^^^  fulfilment  of  all  conditions  entitling  the  plain- 
sale  to  me : "  tiffs  to  have  such  assignment  accepted  by  the  defendants, 
defendSmt '"^  and  to  be  paid  for  such  assignment.  Breach,  that  the 
replied,  <'  In     defendants  have  refused  to  accept  such  assignment,  and 

fiavour^wA  *^^  ^  P^y  ^^^  ^®  ^^^"^^  ^^  S^'^^^S  ^^^^  promissory  note 
we  beg  here-  as  aforesaid,  whereby  the  plaintiffs  have  been  prevented 
from  obtaining  payment  of  the  aforesaid  debt  from 
EeUier.  There  was  a  second  count  in  trover  for  certain 
furniture,  &c. — a  third  count  in  trespass — and  a  fourth 
for  money  had  and  received. 

Pleas  to  the  first  count,  non  aasumpaU — 2.  Denial  of 
the  breaches.    3.  Statute  of  frauds.    To  the  second  and 


with  to  hand 
aboTe  state- 
ment of  ac- 
counts, show-* 
ing  balance 
due  to  us  of 
£186  18«.  6(i., 
for  which  we 
enclose  a 
promissory 
note  at  four 
months,  with- 
out interest,  for  yon  to  sign,  which  we  wiU  accept  in  satisfaction  of  our  daim :  on  reoeipt 
of  said  promissory  note,  we  will  assign  our  interest  to  you.**    HM  not  a  sufficient 
accepian«x)  of  plaintiffs'  offer  to  constitute  a  complete  contract. 

(a)  Milford,  J.,  was  absent  from  illness. 
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third  counts — 4.  Not  guilty.    And  5.  Not  possessed.  To 
the  fourth  count — 6.  Never  indebted. 

The  case  came  on  for  trial  before  Stephen,  G.  J.,  when 
it  appeared  that  one  HeUier  was  indebted  to  the  plaintiffs 
JE123  Ss.  6d.9  for  goods  supplied,  to  secure  which  he  had 
given  them  a  bill  of  sale  over  bis  ftimiture,  and  growing 
stock,  which  was  duly  recorded  according  to  the  pro- 
visions of  the  Bills  of  Sale  Act  (a). 

On  the  29th  May,  1862,  the  defendants,  who  were  also 
creditors  of  HeUier'Sf  wrote  the  following  letter  to  the 
plaintifb : — 

*'  Gentlemen — I  tried  the  house  at  auction  on  Monday, 
but  could  not  get  an  offer.  Bather  than  let  the  property 
be  sacrificed,  I  am  disposed  to  give  you  our  promissory 
note  at  four  months  without  interest,  for  his  debts,  and 
take  the  chance  of  selling  it  privately.  If  this  meets 
your  views  send  up  the  bills  for  signature,  with  instruc- 
tions to  transfer  bill  of  sale  to  me,  and  I  will  undertake 
the  risk, — ^Yours  truly, 

H.  GODFBEY  &  Co." 

To  this  the  plaintiffs  replied  on  the  2nd  June,  1862. 
"  Mr.  George  Hdlier.    In  account  with  Tucker  &  Co. 

£    s.  d. 

1861,  September  23.    To  goods  as  per  invoice    154   5   6 

1862,  April  19.     Cr.  by  cash  31    0   0 
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123   5   6 
Preparing  bill  of  sale  by  Bowletj  dt  Co,,  and 

costs  incurred  13  13   0 


£13618   6 
Messrs.  H.  Godfrey  &  Co.  I 

Gentlemen — In  reply  to  your  favour  In  re  W.  G. 
EeUier,  we  beg  herewith  to  hand  above  statement  of 
account,  showing  a  balance  due  to  us  of  £136  18s.  6d., 
for  which  we  enclose  a  promissory  note  at  four  months, 
without  interest,  for  you  to  sign,  which  we  will  accept 

(a)  19  Vic,  No.  2.! 


1862. 


TUOKEB 

and  others 

V. 

Godfrey. 
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1862. 


TUCKXB 

and  othon 

V. 

GODFBST. 


in  satisfaction  of  our  claim ;  on  receipt  of  said  promissory 
note,  we  will  assign  oar  interest  to  you. 

We  are,  &c., 

Tucker  &  Co." 

There  was  some  subsequent  correspondence  which  it 
is  unnecessary  to  refer  to. 

The  defendants  did  not  sign  the  promissory  note.  It 
was  contended  by  the  plaintiffs  that  the  letters  of  29th 
May  and  2nd  June  proYed  the  contract  declared  apon 
in  the  first  count. 

The  jury  found  a  verdict  for  the  plaintiffs,  damages 
£136;  leaye  being  reserved  to  the  defendants  to  move 
to  reduce  it  to  £103,  if  the  Court  thought  upon  the 
above  facts  that  the  plaintiffit  were  not  entitled  to  recover 
upon  the  first  count. 

Isaacs  having  obtained  a  rule  accordingly, 

Decembor24.  Martin^  Q.  C,  and  Barley  now  showed  cause.  The 
two  letters  of  May  29th  and  June  2nd,  constituted  a 
complete  agreement;  the  first  contained  an  offer,  of. 
which  the  answer,  although  it  also  indicated  a  mode  of 
carrying  out  the  contract,  was  an  unqualified  acceptance, 
as  in  Clive  v.  Beavmont  (a).  By  th*e  bill  of  sale  the 
goods  were  already  the  plaintiffs' ;  and  as  the  law  does 
not  require  that  there  should  be  a  transfer  of  a  bill  of 
sale,  by  the  acceptance  of  the  offer,  the  property  in  the 
goods  was  at  once  transferred  to  the  defendants.  They 
also  referred  to  Barker  v.  Allan  (b\  and  Bailey  v.  Swed- 
ing  (c). 

Isaacs  contra.  The  plaintiffs'  letter  of  2nd  June  was 
not  a  complete  acceptance  of  the  defendants'  offer, 
[Stephen^  C.  J.  The  plaintiffs  had  a  bill  of  sale  over 
this  property ;  and  at  the  trial,  I  was  of  opinion  that  the 
plaintiffs'  answer  was  an  acceptance  of  the  offer,  and  that 
if  the  defendants  had  sent  down  the  promissory  note 
duly  signed,  the  property  would  have  vested  at  once.] 
The  defendants  were  not  bound  unless  the  bill  of  sale  was 

(o)  Dc  G.  &  S.  3U7.  (6)  5  H.  &  N.  01 ;  2U  L.  J.  Ex.  100. 

(c)  3()  L.  J.  C.  P.,  150. 
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assigned.  There  is  a  difference  between  the  transfer  of 
the  bill  of  pale  and  the  passing  of  the  property  in  the 
goods;  as  by  the  execution  of  a  bill  of  sale,  certain  inci- 
dents are  created  with  regard  to  the  property  contained 
in  the  bill  of  sale,  which  can  only  be  got  rid  of  by  a 
proper  transfer.  The  offer  was  to  send  np  the  bill  for 
signature,  with  instructions  to  transfer  the  bill  of  sale ; 
the  plaintiffs  sent  up  the  bill  for  signature,  but  did  not 
send  any  instructions  to  prepare  the  assignment,  to  which 
the  defendants,  by  their  offer,  were  entitled  at  the  cost 
of  the  plaintiffs. 

Stephen,  C.  J.  Both  my  brother  Judges  think  that 
the  plaintiffs'  letter  of  2nd  June  was  not  an  acceptance 
of  the  offer  contained  in  the  defendants'  letter  of  May 
29th — as  not  being  ad  idem — and  that  this  defect  was 
not  cured  by  the  subsequept  correspondence.  The  de- 
fendants seem  to  have  agreed  for  the  possession  of  a  co- 
temporaneous  instrument,  under  which  they  might  have 
enjoyed  some  advantages ;  and,  although  the  same  object 
might  have  been  attained  without  a  strict  compliance 
with  this  offer,  the  thing  bargained  for  was  not  done, 
and,  therefore,  the  plaintiffs  cannot  recover. 

If  the  latter  had  been  sufficiently  careful  of  their  own 
interests,  they  would  have  at  once  sent  up  instructions 
to  their  attorney  to  prepare  the  assignment  of  the  bill  of 
sale.  For,  supposing  the  plaintiffs  had  become  insolvent 
with  the  defendants'  promissory  note  in  their  possession, 
without  having  assigned  the  bill  of  sale,  it  is  evident 
that  the  defendants  would  have  lost  their  money  and 
their  security  also.  Although,  therefore,  not  free  from 
doubt,  I  do  not  dissent  from  the  opinion  formed  by  my 
brother  Judges. 

MiLFORD,  J.  These  two  letters  do  not,  in  my  opinion, 
constitute  a  binding  agreement  between  these  parties. 
By  the  defendants'  offer,  instructions  were  to  be  sent 
with  the  bill  for  signature;  to  which  the  plaintiffs  reply, 
**  we  send  the  bill  for  your  signature,"  while  they  do  not 
send  the  instructions,  but  only  promise  that  they  will 


1862. 

TUCKBB 

aod  others 

V. 

Godfrey. 


296 


SUPREME  COURT  REPORTS. 


1862. 


TUCKEB 

and  others 

V. 

GODFRISY. 


do  so.     This  was  not  an  acceptance  of  the  defendants' 
o£fer. 

Wise,  J.  The  intention  of  the  defendants  was,  that 
the  assignment  of  the  bill  of  sale  should  be  ooncorrent 
with  the  giving  of  the  promissory  note ;  but  the  letter 
containing  the  plaintiff's  acceptance,  indicates  his  inten- 
tion to  be  that  the  giving  of  the  note  should  be  a  con- 
dition precedent  to  the  transfer  of  the  bill 

Bule  absolute,  to  reduce  the  verdict  to  £103. 


The  juris- 
diction, con- 
ferred on  the 
Ck>Qrtof 
Quarter 
Seanonsby 
sectionaSS 
and  54  of  the 
Buildine  Act, 
has  not  been 
transferred  to 
Hny  one 
Justice  of  the 
Peace  by 
9  Vic,  No.  5, 
section  3. 


Ex  parte  Lawbenoe. 

A  SUMMONS  had  been  obtained,  returnable  in  Cham- 
bers, calling  on  certain  Justices  of  the  Peace  and 
E.  Bdl,  the  city  of  Sydney  surveyor,  to  show  cause  why  a 
writ  of  prohibition  should  not  issue  to  restrain  them  from 
further  proceeding,  in  respect  of  a  certain  order  or  convic- 
tion, and  why  such  order,  &c.,  should  not  be  set  aside ;  and 
a  certain  recognizance  entered  into  by  the  applicant  and 
two  sureties  be  severally  cancelled  and  delivered  up,  on 
the  ground  (amongst  others)  that  the  justices  had  no 
jurisdiction  over  the  subject  matter  of  the  complaint 

The  summons  was  referred  to  the  foil  Court  by 
Stephen^  C.  J. 

The  defendant  had  been  charged  with  an  alleged 
infringement  of  the  regulations  contained  in  sect.  42  of 
the  Building  Act,  8  W.  IV.,  No.  6,  and  had  been  con- 
victed under  the  provisions  of  section  53  (a) ;  the  adju- 

(a)  This  section  is  as  follows: — ** Every  church,  chapel,  meeting- 
house,  dweUing-house,  or  other  building,  and  every  party-wall  and 
other  wall  which  shall  after  the  said  first  day  of  January,  be  built 
within  the  limits  of  this  Act,  shall  be  built  pursuant  to  such  rules 
and  regulations,  and  with  such  materials  as  are  hereinbefore  puv 
ticularly  appointed;  and  if  any  person  or  persons  presume  to  build, 
or  to  begin  ouilding,  or  to  cause  the  building  or  b^^ning  to  build, 
or  to  alter,  or  cause  to  be  altered,  any  building  already  erected,  in 
any  respect  contrary  thereunto,  and  bo  thereof  convicted  by  the  oaths 
of  two  or  more  credible  witnesses,  before  the  Court  of  Quarter 
Sessions  for  the  district  of  Sydney  (whioh  oaths  the  said  Gourt  of 
Quarter  Sessions  is  hereby  empowered  and  required  to  administer)^ 
tiien  the  said  house,  building,  or  waU,  so  irr^;ularly  built,  or  began 
to  be  built,  or  so  irregularly  altered,  or  begun  to  be  altered,  shall  be 
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dicating  justices  deciding  that  the  jurisdiction  thereby        1862. 
conferred  on  the  Quarter  Sessions  had  been  transferred      £x  parte 
to  any  justice  of  the  peace  of  the  said  city  by  9  Via,     Lawmnob. 
No.  5,  sect.  3  (a). 

The  Information,  which  was  in  the  ordinary  form, 
stated  that  **  Charles  La/wrence  did  make  a  certain  addi- 
tion to  a  first  class  building,  situate  in  George-street, 
in  the  city  of  Sydney,  the  external  enclosure  of  such 
addition  being  built  of  wood." 

The  Order  was  in  the  following  words — "That  the 
addition  be  removed  (being  a  nuisance)  within  one 
month  from  this  date ;  defendant  to  enter  into  his  own 
recognizance  in  the  sum  of  £50,  that  the  addition  be 
removed  within  one  month  from  this  date ;  in  default  of 
entering  into  such  recognizance,  to  be  committed  to  her 
Majesty's  gaol,  Darlinghurst,  and  there  remain  until  the 
nuisance  be  abated." 

Idoacs  appeared  in  support  of  the  summons. 

Faucett  appeared  for  the  magistrates. 

Faucett  having  been  called  on  to  support  the  adjudi- 
cation.   There  are  various  jurisdictions  created  by  the 

deemed  a  oommon  nuisanoe,  and  the  builder  and  the  owner  thereof^  or 
one  of  them,  as  the  said  Court  shaU  reanire,  shaU  enter  into  a  reoognizanoe 
in  mch  sum  as  the  said  Court  of  Quarter  Sessions  shall  appoint^  for 
abating  and  demolishing  the  same,  within  such  oonyenient  tune  as  the 
said  Court  shaU  appoint;  or  otherwise  to  amend  the  same  according  to 
such,  rules  and  regulations  as  are  hereinbefore  contained ;  and  in  default 
of  entering  into  such  recognizance,  the  person  or  persons  so  making 
defanlt  shaU  be  committed  to  the  common  gaol  of  Sydney,  there  to  re- 
main without  baU  or  mainprize,  until  he  shall  have  abated  or  demolished, 
or  otherwise  amended  the  same ;  or  until  such  irregular  house  or  build- 
ins  shall  be  abated  or  demolished  by  order  of  the  said  Court,  which 
order  the  said  Court  is  hereby  empowered  to  make ;  provided  always  that 
such  conYiction  be  had  within  three  months  after  such  building  shall  bo 
finiahed." 

(a)  This  section  is  as  follows:— '* All  fees,  fines,  forfeitures,  and 
penalties  which  may  be  incurred  or  imposed  under  the  said  recited  Acts 
respectively,  or  this  Act,  may  be  recovered  in  a  summary  way,  by  any 
BUTTcyor  of  the  said  city,  duly  appointed  under  the  said  last  meDtioned 
Act,  passed  in  the  sixth  year  of  the  reign  of  her  present  Majesty  Queen 
Victoria,  by  information  or  complaint  before  any  justice  of  the  peace  for 
tho  mid  d^ ;  and  all  proceedinRs  in  respect  to  offences  committed  against 
the  provisions  of  the  said  recited  Acts,  or  of  this  Act,  shall  be  heara  and 
determined  in  a  summary  way,  before  any  such  justice  of  tho  peace,  aud 
according  to  the  provisions  of  an  Act  of  the  said  Governor  and  Conncil, 
passed  in  the  fifu  year  of  the  reign  of  his  late  Majesty,  King  William 
the  Fourth,  intituled,  An  Act  to  regulate  mmtnary  procecditigs  be/ore 
jwstiee$  of  the  peace. 
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L^^'^j Buildmg  Act;  some  sections  give  the  parties  injtured  a 

Ex  parte  right  to  Certain  penalties  recoverable  by  action  of  debt  in 
Lawbbncb.  ^j^q  Supreme  Court ;  other  sections,  like  the  53rd  section, 
remit  the  parties  to  the  jurisdiction  of  the  Court  of 
Quarter  Sessions ;  and  some  sections  provide  that  redress 
shall  be  afforded  by  ^^  one  or  more  justice  or  justices  for 
the  district  of  Sydney."  But  by  9  Vic,  No.  5,  sect  3, 
the  legislature  intended  to  vest  all  these  various  jaris- 
dictions  in  the  justices  of  the  city  of  Sydney,  and 
thereby  to  create  one  uniform  course  of  procedure ;  and 
it  is  contended  that  the  words  ^  fees,  fines,  forfeitores, 
and  penalties  "  are  sufficiently  large  to  carry  out  this 
intention. 

Stephen,  C.  J.  By  section  53  of  the  Building  Ad, 
8  W.  lY.,  No.  6,  after  any  person  has  been  convicted, 
before  a  Court  of  Quarter  Sessions,  of  building  or  alter- 
ing any  building  contrary  to  the  provisions  of  that  Act, 
'^then  the  said  house,  building,  wall,  so  irregularly 
built,"  shall  be  deemed  a  common  nuisance;  and  the 
builder  shall  enter  into  recognizances  to  abate  the  same, 
or  in  default  shall  be  committed  until  he  shall  have 
abated  such  nuisance,  or  until  such  nuisance  be  abated 
by  order  of  the  Court  And  by  section  54,  any  two 
justices  may  direct  the  removal  of  such  buildings  as 
have  been  declared  nuisances  by  the  said  Court  of  Quarter 
Sessions.  By  some  other  sections  of  this  Act  certain 
penalties  are  inflicted,  recoverable  before  any  one  justice 
of  the  district  of  Sydney ;  and  by  other  sections  certain 
civil  remedies  are  provided,  enforceable  in  the  Supreme 
Court.  But  9  Vic,  No.  5,  sect.  3,  enacts  that  all 
fees,  fines,  forfeitures,  and  penalties,  which  may  be  in- 
curred or  imposed  under  the  Building  Act,  may  be  re- 
covered in  a  summary  way  by  information  before  any 
justice  of  the  peace  of  the  said  city;  and  that  all  pro- 
ceedings in  respect  of  offences  committed  against  the 
provisions  of  the  said  Act  shall  be  determined  summarily, 
according  to  the  provisions  of  the  5  W.  IV.,  No.  22. 
It  has  been  contended  that  by  this  section  the  jurisdiction 
conferred  on  the  Qunrter  Sessions,  by  sections  53  and  54 
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of  the  Building  Act^  has  been  transferred  to  any  one  1862. 
justice.  I  am  of  opinion  that  this  is  not  the  correct  con-  £x  parte 
struction  of  9  Via,  No.  5,  sect.  3.  It  appears  to  me  Lawbbnck. 
that  that  section  only  refers  to  offences  punishable  by 
penalty — to  offences  which  are  to  be  followed  by  an 
adjudication  of  a  fine  or  imprisonment;  whereas,  by 
sections  53  and  54,  a  peculiar  jurisdiction  has  been  con- 
ferred on  the  Quarter  Sessions  to  declare  certain  build- 
ings a  common  nuisance,  and  thereupon  specific  pro- 
ceedings are  to  follow,  and  large  powers  are  to  be 
exercised  either  by  that  Court  or  by  the  justices  of  the 
district.  I  can  see  no  reason  why  this  peculiar  juris- 
diction should  be  transferred  to  one  justice;  and  I  do 
not  think  that  such  was  the  intention  of  the  legislature, 
as  indicated  by  the  9  Vic,  No.  5,  sect  3.  The  Court  of 
Quarter  Sessions  must  proceed  according  to  the  course  of 
the  Common  Law,  and,  therefore,  by  indictment  and  by 
a  jury;  and  the  Act  provides  that  after  a  conviction, 
before  this  tribunal,  the  nuisance  may  be  abated.  This 
jurisdiction  has  not  been  taken  away  from  the  Court  of 
Quarter  Sessions  by  the  Act  referred  to. 

MiLFOBD,  J.  The  jurisdiction  created  by  sections  53 
and  54  of  the  Building  Act  has  not,  in  my  opinion,  been 
transferred  by  9  Vic,  No.  5,  sect.  3.  It  appears  to 
me  that  this  section  only  refers  to  cases  where  a  fine  or 
imprisonment  are  inflicted  at  the  time  of  the  adjudication. 
But  in  cases  provided  for  by  sections  53  and  54  of 
the  Building  Act,  if  the  party  offending  be  convicted  by 
the  oaths  of  two  or  more  credible  witnesses,  before  the 
Court  of  Quarter  Sessions,  then  the  said  building  shall 
be  deemed  a  common  nuisance,  and  the  builder  is  to 
enter  into  a  recognizance  to  abate  the  same.  This  juris- 
diction appears  to  me  to  be  of  quite  a  different  character 
to  the  jurisdiction  mentioned  in  9  Vic,  No.  5 ;  and  this 
circumstance  shows  that  it  was  not  intended  to  be  trans- 
ferred by  that  Act. 

Wise,  J.    In  the  9  Vic,  No.  5,  the  words  used  are     • 
*'all  fees,  fines,  forfeitures,  and  penalties/'  imposed   by 
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^1862.        8  W.  IV.,  No.  6,  may  be  recovered  summarily  before 

Ex  parte     any  justice.    But  in  order  to  avoid  a  manifest  repng- 

Lawbbnoe.  uancy  these  words  must,  in  my  opinion,  be  limited  in 
their  meaning  to  proceedings  which  were  formerly  taken 
before  justices  of  the  peace.  It  could  not  have  been  in- 
tended to  abrogate  the  jurisdiction  existing  under  the  old 
Act ;  for  the  Court  of  Quarter  Sessions  might  require  the 
offender  to  enter  into  recognizances ;  and  then  two  justices 
of  the  peace  of  the  district  might  order  the  removal  of  the 
nuisance.  But  by  9  Vic,  No.  5,  one  justice  is  empowered 
to  hear  and  determine  the  offences  transferred  by  that 
Act,  according  to  the  procedure  directed  by  5  W.  IV., 
No.  22.  Now,  this  latter  Act  provides  for  cases  which 
are  to  be  decided  on  by  justices  of  the  peace,  and  not 
by  the  Court  of  Quarter  Sessions;  and,  therefore,  by 
a  reasonable  construction  of  9  Vic,  No.  5,  sect  3,  it  ap- 
pears to  me  not  to  affect  the  jurisdiction  vested  in  the 
Quarter  Sessions.  The  prohibition  must  go,  and  as  the 
justices  have  appeared  and  defended  their  proceeding  it 
must  go  with  cost& 

Prohibition  granted  with  costa 


Bbenan  against  Bussell. 

After  avordict  fjIRESPASS  to  land,  libel,  and  slander.  Pleas  to 
li^redinopen  ^^^  count,  not  guilty  and  not  possessed;   to  the 

Court,  Btate-     second  and  third  count,  not  guilty.     Issue  thereou. 

1^  flome  of  the  ^^^  <^^^  ^^  ^'^^^  before  Wise^  J.,  and  a  special  jury 
jurors  in  the  of  twelve,  in  the  August  sittings,  when  a  verdict  was 
their  feUow  found  on  the  trespass  count,  for  the  plaintiff,  with  a 
iSfcSff^  farthing  damages;  and  for  the  defendant,  on  the  other 
separation,       couuts.     After  the  verdict  had  been  delivered  and  before 

reoe?^ble  as  *^®  ^^^^  ^^  ^®^^  ^^®  ^^^  ^^  plaintiff's  counsel  applied 
ovidenoe  of  for  a  certificate  for  costs,  on  the  ground  that  the  trespass 
Se  jS?.^  was  malicious.  On  that  the  foreman,  in  open  Court  (the 
Where  the       jury  being  still  in  the  box),  stated,  that  if  the  jury  had 

damages  re- 

covercKl  are 

under  £20,  as  a  general  rule  the  Court  wiU  not  grant  a  new  trial,  on  the  ground  that  the 

verdict  is  against  the  evidence. 
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supposed  the  verdict  would  carry  costs,  ten  of  them         1862. 

would  have  found  a  verdict  for  the  defendant    Another  brinan 
juryman  stated  that  he  did  not  think  the  jury  had  any-  ^* 

thing  to  do  with  the  question  of  costs. 

Martinj  Q.  C,  had  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  the  misconduct  of  the  jury. 


Sir  W.  Manning,  Q.  C,  and  FaticeU  now  showed 
cause.  The  declaration  of  the  juryman  is  in  effect  that 
ten  of  the  jury  were  prepared  to  do  wrong,  but  that  they 
did  not  do  it ;  and  it  is  intolerable  that  the  jury  should 
avowedly  find  that  the  plaintiff  has  proved  his  case,  if 
he  does  not  obtain  costs ;  but  that  he  has  not  proved  it, 
if  the  verdict  will  carry  costs.  In  order  to  avoid  the 
dangers  to  which  all  verdicts  would  be  liable,  if  evidence 
of  this  kind  were  allowed  to  be  received,  the  cases  show 
that  the  Courts  will  not  receive  affidavits  of  what  has 
taken  place  in  the  jury  room,  Roberts  v.  Hughes  (a) ;  or 
as  to  the  mode  in  which  the  jury  have  arrived  at  their 
verdict,  Burgess  v.  Langley  (b) ;  or  as  to  what  is  passing 
in  a  juryman's  mind,  contrary  to  what  is  passing  in 
Court,  uncontradicted  by  him  at  the  time;  Baphael 
V.  The  Bank  of  England  (c).  [Wise,  J.  In  Poole  v. 
Whiteombe  (d),  Mr.  Justice  Chrompton  told  the  jury  that 
they  had  no  right  to  be  influenced  by  the  question  of 
costs  in  considering  the  amount  of  damages;  and  the 
Court  of  Common  Pleas  supported  the  ruling  of  the 
learned  Judge,  on  the  ground  that  if  the  jury  were 
allowed  to  consider  the  question  of  costs,  it  would  involve 
a  transfer  of  jurisdiction,  and  iutroduce  uncertainty  into 
the  administration  of  justice.] 

Martin,  Q.  C,  contra.  The  jury  have  clearly  been 
guilty  of  misconduct ;  and  if,  as  in  the  case  of  Hale  v. 
Cove  (e),  the  Court  set  aside  a  verdict  because  the  jury 
had  decided  it  by  lot,  even  although  it  happened  to  be 
according  to  the  evidence  and  opinion  of  the  Judge, 
the  Court  will  surely  grant  a  new  trial  in  the  present 

(a)  7  M.  &  W.  899.         (ft)  5  M.  &  G.  725.         (c)  17  C.  B.  172. 
(rf)  3  F.  &  P.  70.  («)  Str.  642. 


Deo.  10, 15. 
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1862.        case,  where  the  verdict  recorded   was   maaifeatly  the 
Bbenan      verdict  of  but  two  ont  of  the  ten  jurymen,  and  where,  at 
^'  the  end  of  six  hours,  if  the  ten  jurymen  had  remained  of 

the  same  opinion,  the  verdict  must  have  been  found  for 
the  defendant.  Bex  v.  Wooler  (a)  is  an  authority  to 
show  that  it  must  be  intended,  under  ordinary  circum- 
stances, that  the  verdict  is  given  with  the  assent  of 
all  the  jurymen ;  but  that  evidence,  although  not  from 
the  jurymen  themselves,  will  be  received  that  such  is  not 
the  case.  And,  although  the  cases  show  that  the  Conrt 
will  not  receive  a£Sdavits  of  what  takes  place  in  the  jury 
room,  the  reason  being  that  if  verdicts  could  be  got  rid 
of  by  such  means,  it  might  happen  that  a  juryman, 
being  a  friend  to  one  of  the  parties,  and  not  being  able 
to  bring  over  his  companions  to  his  opinioo,  might  aiter- 
wards  lie  by,  and  by  this  means  set  aside  a  verdict  to 
which  he  had  himself  been  a  party,  Owen  v.  War- 
burton  (I) ;  still  this  reason  does  not  exclude  evidence  of 
what  takes  place  in  open  Court  before  the  jury  have  left 
the  box,  and  when,  therefore,  all  are  present ;  BoberU  v. 
Hughes  (o).  There  is  an  essential  difference  between 
receiving  a£5davits  from  a  portion  only  of  the  jury  and 
from  the  whole  of  them ;  and  the  declaration  by  one  in 
open  court,  in  the  presence  of  all,  and  not  contradicted 
by  any,  is  equivalent  to  a  statement  by  the  whole  body. 
In  Burgess  v.  Langley,  on  which  the  other  side  relied, 
Mr.  Justice  Oresswell  said  that  ^if  the  statement  made 
in  the  affidavit  had  come  from  the  officer  in  charge  of  the 
jury,  it  might  have  been  attended  to."  And  in  HaU  v. 
Poyser  {d\  Pollock^  0.  B.,  is  reported  to  have  said  that 
if  it  was  clear  that  the  jury  had  split  the  difference  and 
so  come  to  a  decision,  he  should  have  thought  that  the 
parties  were  entitled  to  a  new  trial.  [Stepheuj  C.  J. 
When  the  verdict  is  recorded,  are  not  tiie  jury  fwadi 
officio  ?  In  the  present  case,  the  jury  were  not  disputing 
as  to  the  correctness  of  the  verdict,  but  as  to  the  recovery 
of  costs ;  and  suggesting  that  the  verdict  would  be  one 
way  or  the  other,  according  to  the  result  that  would  follow 

(a)  6  M.  &  S.  369.  (6)  1  N.  B.  326. 

(c)  7  M.  &  W.  399;  S.  C,  1  D.  N.  R  82.  (d)  13  M.  &  W.  002. 


V. 

BusasLL. 
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as  to  costs.]    The  statement  was  not  as  what  verdict  the 1862. 

jarymen  intended  to  deliver ;  but  to  show  the  verdict  bbenan 
actually  delivered  by  them,  which  in  Dcmfiily  v.  Hyde  (a) 
the  Court  of  Exchequer  received  If  this  evidence  be 
receivable,  the  conclusion  is  irresistible  that  the  jury 
have  not  given  a  verdict  on  the  merits,  or  in  effect  found 
a  verdict  for  the  plaintiff  at  alL  He  also  referred  to 
Straker  v.  OrcAam  (b\  Aylett  v.  JeuM  (c),  Harding  v. 
Hewitt  (d),  Bentley  v.  Fleming  (e).  He  was  then  pro- 
ceeding to  contend  that  the  verdict  was  against  evidence. 
[Stephen,  C.  J.  Even  assuming  that  the  verdict  is 
against  evidence,  will  the  Court  disturb  it  when  the 
damages  are  under  £20  ?]  There  has  been  a  relaxation 
of  this  rule  in  recent  cases,  because  the  reason  for  it, 
namely,  that  it  would  be  in  mercy  to  the  applicant  to 
refuse  the  rule,  because  he  was  bound  to  pay  the  costs 
of  the  first  trial  as  a  condition,  was  removed  by  the 
Common  Law  Procedure  Act  of  1857,  20  Vic,  No.  31, 
sect.  16,  which  directs  the  costs  of  the  first  trial  to  abide 
the  event  of  the  second,  unless  the  Court  shall  otherwise 
order.  He  referred  to  Tedd  v.  Douglas  (/),  AUum  v. 
Baultbee  (g\  Haine  v.  Davey  (A),  Armitage  v.  Halley  (t). 

Stephen,  C.  J.  The  verdict,  in  my  opinion,  ought 
not  to  be  disturbed.  If  it  were  conclusively  proved  by  a 
third  person  who  heard  what  was  going  on  through  a 
keyhole  or  window,  that  the  jury,  although  they  con- 
sidered the  defendant  entitled  to  a  verdict,  found  a 
verdict  for  the  plaintiff  by  way  of  compromise,  in  order 
that  neither  of  the  parties  should  either  receive  or  pay 
costs,  I  presume  such  a  verdict  would  be  set  aside.  But 
there  is  an  uniform  current  of  decisions  that  no  evidence 
ought  to  be  received  from  jurors  of  what  passes  in  the  jurors' 
room.  And,  as  I  see  no  difference  in  principle  between  what 
is  stated  by  one  of  the  jurors  in  open  Court,  and  what  is 
stated  on  affidavit,  I  am  opinion  that  we  ought  not  to 
take  any  notice  of  such  a  statement,  although  made  in 

(a)  6  Jur.  183.  (6)  4  M.  ft  W.  721.     (o)  2  Wl.  Bl.  1299. 

id)  8  D.  P.  0,  598.   («)  1  C.  B.  482.         (/)  5  Jur.  N.  8.  1029. 
ig)  9  Exch.  738;  28  L.  J.  Ex.  208.  (/*)  4  A.  &  E.  892. 

(0  4  Q.  B.  917. 
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1862.  the  presence  of  his  fellow-jurors,  as  to  what  passed  in 
Brbnan  the  jurors'  room  with  regard  to  a  point  collateral  to  the 
^^^*  issue,  and  as  to   which  the  jury  had  no  jurisdiction; 

and  which  statement,  if  received,  would  in  effect  convict 
them  of  misconduct,  since  the  verdict  ought  not»  legally, 
or  with  regard  to  the  troth,  to  depend  on  the  question 
whether  the  plaintiff  would  or  would  not  get  costs.  It 
has  been  attempted  to  liken  the  present  case  to  the  cases 
which  will  be  found  in  the  reports,  where  evidence  has 
been  received  to  show  what  verdict  has  been  actually  re- 
turned ;  as  for  instance,  where  the  foreman  by  a  laptw 
Knguas  said  that  the  verdict  was  for  the  plaintiff,  when 
he  meant  to  say  that  it  was  for  the  defendant ;  DaunHj 
V.  Hyde.  But  in  the  present  case,  it  is  difficult  to  find 
out  what  was  meant  by  the  statement  made ;  and,  at  all 
events,  it  does  not  appear  to  me  to  come  within  the 
principle  referred  to. 

I  am  of  opinion  that  we  should  shut  our  ears  to  these 
disclosures,  and  decide  as  if  we  had  never  heard  them. 
And  if  we  do  this,  I  do  not  think  that  a  new  trial  should 
be  granted.  I  do  not  give  any  opinion  as  to  the  pro- 
priety of  the  verdict.  But,  assuming  that  it  is  against 
evidence,  the  general  rule  is  that  no  new  trial  is  granted 
in  cases  where  the  damages  are  less  than  £20.  If  title 
had  been  in  issue,  as  if  there  had  been  a  plea  of  liberum 
tenementum,  there  might  have  been  some  reason  for 
contending  that  the  defendant  was  entitled  to  have  his 
case  considered  by  a  second  jury. 

MiLFOBD,  J.  I  am  very  glad  that  the  secrets  of  the 
jury  room  are  not  allowed  to  be  discovered,  even  by 
themselves.  In  the  present  case,  the  evidence  that  has 
been  offered  is,  in  effect,  what  one  juryman  said  had  taken 
place  in  the  jury-room,  and  as  we  are  precluded  from 
receiving  it,  I  do  not  see  that  the  verdict  is  perverse  or 
improper ;  and  it  is  unnecessary  to  consider  whether  it  is 
against  evidence,  because  all  the  cases  show  that  new 
trials  are  not  granted  where  the  damages  are  so  small, 
unless  some  considerable  interests  are  incidentally  in- 
volved. 
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Wise,  J.  This  rule  must  be  discharged,  and  this  ^^^' 
will  be  a  clear  decision  that  this  Court  follows  the  Brenak 
Courts  of  Westminster,  wheti  they  lay  down  that  affi-  BusmL. 
davits  of  jurymen  of  what  takes  place  in  the  box  cannot 
be  received ;  Straker  v.  Graham^  Boberts  v.  Hughes^ 
and  Bailey  v.  Macanday  (a).  I  have  been  unable  to 
find  any  recent  decision  to  the  contrary.  This  rule  per- 
mits jurymen  or  others  to  state  what  has  taken  place 
during  the  delivery  of  the  verdict,  for  the  purpose  of 
showing  what  that  verdict  was;  but  not  the  process 
by  which  that  result  had  been  arrived  at.  Since  the 
Common  Law  Procedure  Acts,  as  before,  the  Courts 
have  refused  to  disturb  verdicts  where  the  damages  are 
under  £20,  unless  some  permanent  rights  between  the 
parties  are  involved,  or  there  are  some  other  unusual 
circumstances  connected  with  the  case ;  Adams  v. 
The  Midland  Railway  Company  (h),  Mostyn  v.  Coles  (c), 
Hawkins  v.  Alder  (e2),  and  Allum  v.  BouUbee  (e).  In 
the  present  case  no  question  of  title  was  in  issue ;  and 
there  is  no  occasion,  therefore,  to  consider  whether  the 
verdict  was  against  the  evidence,  although  I  may  add  I 
was  perfectly  satisfied  with  it. 

Kule  discharged. 


(a)  13  Q.  B.  824.  (b)  31  L.  J.  Ex.  35. 

(c)  31  L.  J.  Ex.  151  (rf)  18  C.  B.  Gil. 

(e)  9  Excb.  71 ;  23  L.  J.  Ex.  208. 
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1863. 


January  9.  In  the  matter  of  Gabroll  (a). 

Procecdin  s  A  WRIT  of  habeas  corpus  had  been  granted  by  Stephen, 
Trtd  wwes'  ^  C.  J.,  directed  to  the  gaoler  of  Her  Majest/s 
andOhildren'B  gaol,  at  Maitland,  requiring  him  to  have  the  body  of 
giSatod  by  Sir  •'^^^  ^'  Oarroll  detained  under  his  custody,  together 
^hn  Jervis'  with  the  day  and  cause  of  his  being  taken  and  detained, 
warmnt  of  ^  Undergo  and  receive  all  and  singular  such  things  as 
commitment     the  Said  Court  should,  &o. 

or  ft  ^iriuipss 

for  refusing  to  Beturn,  That  before  the  coming  to  me  of  the  said 
*SSioM^  writ  (viz.,  on  Monday,  January  5,  A.D.  1863)  John 
the  form  pro-    CarroU  was  committed  to  my  custody  by  the  warrant  of 

Joi^j^  ^'  ■^-  ^^y  ^^  ^-  ^^'  junior.  Esquires,  two  of  Her 
Act,  is  Yalid.    Majesty's  Justices  of  the  Peace,  &c.     A  copy  of  which 

Jt  to^'S-  fo^lo^s  •»  th«8«  words :- 

nation^ is  «To  John  Oeorge  Balb,  senior,  sergeant  of  police, 
to^nswer  ^  stationed  at  Maitland,  in  the  colony  of  New  South 

whether  ho  is  Wales,  and  to  the  keeper  of  the  gaol  at  Maitland, 

the  father  of  •     .v  -j       i 

the  child.  ^  the  said  colony. 

wlwSJor  a  **  Whereas  information  was  laid  before  Edward  Denny 

Justice  of  tho  Day^  Esquire,  one  of  Her  Majesty's  Justices  of  the 
^mirfor  Pf ace,  in  and  for  the  said  colony,  for  that  one  John 
contempt  ?       CorroU  doth  refuse  to  contribute  towards  the  support  of 

his  illegitimate  child,  bom  of  the  body  of  one  Mary  Ann 
Devine.  And  the  said  Joh/th  Carroll^  summoned  as 
aforesaid,  now  appearing  before  us,  two  of  Her  Majesty's 
Justices  of  the  Peace,  in  and  for  the  said  colony,  and 
who  being  a  competent  and  compellable  witness  in  that 
behalf,  and  having  been  also  duly  summoned  to  attend 
as  a  witness  in  that  behalf,  being  now  here  duly  sworn 
as  a  witness  in  the  matter  of  the  said  information,  doth 
refuse  to  answer  certain  questions  concerning  the  pre- 
mises which  are  now  here  put  to  him  without  offering 
any  just  excuse  for  such  his  refusal.  These  are,  there- 
fore, to  command  you,  the  said  constable,  to  take  the 

(a)  In  Chambers,  before  MUford^  J.;  /SitepJkm,  C.  J.,  and  fPtM,  Jf 
sitting  as  assessors. 
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said  John  CarroU,  and  him  safely  to  convey  to  the  gaol        1863. 

at  Maitlandy  aforesaid,  and  there  deliver  him  to  the  in  the  matur 

keeper  thereof,  together  with  this  precept;  and  we  do    ofCABROLL. 

hereby  command  you,  the  said  keeper  of  the  said  gaol, 

to  imprison  him  for  such  his  contempt,  for  the  space  of 

seven  days,  unless  he  shall  in  the  mean  time  consent  to 

be  examined,  and   to  answer  concerning  the  premises; 

and  for  your  so  doing    this  shall  be  your    sufficient 

warrant    Given  under  our  hands  and  seals  this  fifth  day 

of  January,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  sixty- three. 

Edward  D.  Day,  J.P. 

Benjahin  Lee,  Junr.,  J.P." 

Brenan  now  moved  that  the  prisoner  should  be  dis-     January  9. 
charged     The  prisoner  is  not  an  admissible  witness ;  as 
by  the  Deserted  Wives  and  Children's  Act  (a),  sect  9, 
he  is  liable  to  a  fine  for  non-compliance  with  any  order 
of  maintenance  which  the  justices  may  make,  of  which 
fine  a  moiety  by  sect  16  is  to  be  paid  into  the  hands  of 
the  Colonial  Treasurer,  and  to  be  appropriated   to  the 
Grown.     It  thus  appears  that  the  proceeding  is  of  a 
strictly  penal  character,  and  the  prisoner  is  therefore 
within  the  exception  provided  for  by  sect.  3  of  16  Vic, 
No.  14^  which  enacts  that  nothing  herein  contained  shall 
render  any  person,  who  in  any  criminal  proceeding  is 
charged  with  the  commission  of  any  indictable  offence, 
or  any  offence  punishable  on  summary  conviction,  com- 
petent or  compellable,  to  give  evidence  for  or  against 
himself.     Secondly,  the  commitment  is  under  sect  7  of 
Jervis's  Act  (h);  but  by  sect.  35,  that  Act  is  not  to 
extend  to  any  complaints,  orders,  or  warrants,  in  matters 
of  baatardy,  made  against  the  putative  father  of  any 
bastard  child ;  and,  therefore,  there  is  no  power  to  com- 
mit in  the  present  case,  for  justices  have  no  power  to 
commit  for  contempt     Thirdly,  the  warrant  is  bad,  for 
not  averring  that  the  information  was  on  oath ;  because, 
if  there  was  no  oath,  the  justices  had  no  jurisdiction  at 
all  under  4  Vic,  No.  5,  and,  therefore,  no  power  to  com- 

(a)  4  Vic,  No.  5.  (6)  11  &  12  Vic,  c.  43. 
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1863.        mit;  and  the  decision  in  Bateman's  Case  (a)  would  be  in- 
in  the  matter  applicable.    Lastly^  no  adjadication  is  shown  to  have 
of  Carroll,    taken   place,  and  the  recital  of  it   in   the  warrant  is 
not  sufficient.      [Wise,  J.,  referred   to  Ex  parte  Fer- 
nandez (h).]     In  that  case  the  nature  of  the  questions 
is  stated  in  the  warrant. 

Hdrayd  contra.  Proceedings  in  bastardy  are  in  the 
nature  of  civil  proceedings ;  and,  therefore,  the  prisoner, 
who  is  a  party,  in  whose  behalf  the  proceeding  is  de- 
fended, is  made  competent  and  compellable  to  give 
evidence  by  16  Vic,  No.  14,  sect.  2;  and  Ex  parte 
Barman  (c),  was  a  distinct  decision  of  Mr.  Justice 
Dickenson  to  that  effect  Secondly,  section  35  is  not  in 
force  in  this  colony,  where  the  procedure  is  uniform  on 
all  the  matters  excepted  by  that  section  ;  it  only  is  ap- 
plicable to  the  Imperial  Statutes  relating  to  theoL 
Lastly,  the  warrant  is  good,  because  it  strictly  followH 
the  form  given  in  the  schedule  to  Jervis^s  Act  (G.  iv.), 
which,  by  sect.  32,  are  ''good,  valid,  and  sufficient  in 
law."  He  also  cited  Cropper  v.  Horton  (d),  and  Pettit 
V.  Addingtan  (e), 

Stephen,  C.  J.  I  am  of  opinion  that  the  prisoner 
must  be  remanded.  The  first  point  is  whether  the 
justices  have  power  to  put  this  particular  question  at  all. 
In  Oke*8  Synopsis  (/),  I  find  the  following  note  on  this 
subject — "The  word  criminate,  as  we  apprehend,  only 
protects  the  party  from  answering  such  questions  as  tend 
to  subject  him  to  some  penalty  or  punishment ;  and  does 
not  apply  where  the  question  merely  tends  to  fix  a  eivU 
responsibility  on  him  (see  46  G.  III.,  c.  37),  as  in  the 
case  of  an  application  for  an  order  in  bastardy;  for 
although  it  is  an  offence  to  beget  a  bastard  child,  and 
punishable  in  the  ecclesiastical  courts,  the  prosecution 
must,  by  27  G.  III.,  c.  44,  s.  2,  have  been  commenced 
within  eight  calendar  months  (from  the  sexual  con- 

(a)  WUkinion*$  Australian  Magistrate,  p.  529. 

00  80  L.  J.  0.  P.,  321.  (o)  October,  1854. 

(d)  8  D.  ft  B.  866.  (e)  Peake  62.  (/)  p.  60. 
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nexion),  and,  therefore,  the  putative  father  would  not,  i863._ 
in  many  cases,  be  amenable  by  lapse  of  time  to  that  pro-  jq  the  matter 
ceeding;  and  according  to  the  decision  of  TetUerden^  of  Carroll. 
C.  J.,  in  Roberts  v.  AUatt  (a),  he  is  not  excused  from 
answering  a  question  on  that  ground ;  the  time  limited 
for  proceeding  being  past  An  objection  that  a  question 
woidd  tend  to  degrade  a  witness  is  equally  untenable, 
as  will  be  seen  from  Phillipa  on  Evidence  (b\  where  the 
learned  author,  on  commenting  on  this  point,  says — 
'  The  doubt  only  exists  where  the  questions  put  are  not 
relevant  to  the  issue,  but  are  merely  propounded  for  the 
purpose  of  throwing  light  on  the  witness's  character, 
for  if  the  transactions  to  which  the  witness  is  inter- 
rogated form  any  part  of  the  issue,  he  will  be  obliged 
to  give  evidence,  however  strongly  it  may  reflect  upon 
his  character.'"  So  that  where  the  question  asked  is 
material  to  the  issue,  although  it  may  be  derogatory  to 
the  witness's  character,  it  must  be  answered.  The  next 
point  for  consideration  is,  whether  by  section  35  bastardy 
cases  in  this  colony  are  excluded  from  the  operation  of  Sir 
John  Jervi$*8  Act.  And  I  am  of  opinion  that  the  exclusion 
contained  in  sect.  35,  does  not  apply  to  proceedings  under 
the  Deserted  Wives  and  Children's  Act ;  and  I  find  that 
I  expressed  the  same  opinion  in  Ex  parte  Bose^  cited 
in  Wilkinson^s  Magistrate  (c),  and  the  reason  thevein 
given  by  me  for  the  exclusion  contained  in  section  35 — 
namely,  that  probably  by  the  English  statutes,  minute 
and  special  directions  and  forms  had  been  provided, 
with  which  it  was  thought  unnecessary  and  perhaps  in- 
expedient to  interfere — is  the  reason  assigned  by  Mr. 
Archhold  (d).  But  that  reason  has  no  force  in  this 
colony.  The  Deserted  Wives  and  Children's  Act  is  more 
comprehensive  than  the  Bastardy  Acts  in  England.  In 
the  latter,  the  claim  is  made  by  the  woman  herself;  here, 
by  sect.  7  (a),  the  complaint  may  be  made  either  by  the 
mother  or  any  reputable  person,  showing  that  it  was 
the  interests  of  the  public  at  large,  and  not  those  of  the 

(a)  M.  &  M.  194.  (6)  2  Ph.  £y.  421.  (e)  p.  529. 

((/)  Sec  Wil1(in8on*»  AnstnUian  Magutratr,  80. 
(e)  4  Vic,  No.  5. 
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1803.  mother  alone  which  the  Legislature  were  considering.  And 
In  tho  matter  scction  8  shows  that  the  Deserted  Wives  and  Children's 
of  Carroll.  Act  is  not  a  mere  bastardy  Act,  bat  that  deserted  wives, 
and  legitimate  as  well  as  illegitimate  children,  are  within 
the  scope  of  its  operation,  and  it  does  not,  therefore,  M 
within  the  terms  of  sect.  35.  The  proceedings  under 
the  Deserted  Wives  and  Children's  Act  were  formerly 
regulated  by  5  W.  IV,,  No.  22,  which  has  been  for  the 
most  part  repealed  by  Sir  John  Jervis's  Act ;  and  I  do 
not  think  that  the  Legislature  would  sweep  away  an  Act 
by  which  the  proceedings  under  the  Deserted  Wives  and 
Children's  Act  were  regulated,  without  substituting  some 
other  procedure.  It  is  to  be  remembered  that  under  the 
Deserted  Wives  and  Children's  Act,  orders  can  be  made 
against  the  mother  as  well  as  the  father,  and  in  &voar  of 
the  wife  as  well  as  the  child ;  if  then  Sir  John  Jervis's 
Act  could  be  held  to  apply  to  all  orders  under  the  Act, 
except  cases  of  bastardy,  different  kinds  of  procedure 
would  regulate  proceedings  under  the  same  Act.  If  a 
complaint  were  made  against  a  married  woman  for  desert- 
ing her  child,  the  proceedings  would  be  under  Sir  John 
Jervis's  Act ;  but  if  against  the  reputed  father,  for  desert- 
ing his  legitimate  offspring,  the  proceedings  would  be 
according  to  5  W.  IV.,  No.  22.  I  think  this  cannot 
have  been  tho  intention  of  the  Legislature  when  Sir 
John  Jervis's  Act  was  adopted ;  and  therefore,  I  think, 
section  35  does  not  apply.  The  warrant  would  be  bad  at 
Common  Law,  because  it  does  not,  on  the  face  of  it,  show 
that  the  question  which  the  person  refused  to  answer  was 
a  lawful  question ;  and  also,  becanse  it  ought  to  show 
that  the  justices  had  jurisdiction,  and,  therefore,  that 
there  had  been  a  complaint  on  oath.  But  Sir  John  Jervis's 
Act  has  given  certain  forms,  which  the  Legislature  in- 
tended should  be  followed ;  and  the  present  warrant, 
following  one  of  those  forms,  does  not  set  out  the 
question  which  the  prisoner  refuses  to  answer.  It  would 
seem  that  it  was  intended  to  be  left  to  the  justices  to 
adjudicate  whether  the  question  asked  was  a  lawful 
question,  and  whether  the  excuse  given  for  not  answer- 
ing was  a  lawful  excuse.    That  may  or  may  not  be  a  wise 
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provision  of  the  Legislatare  with  which  I  have  nothing     _  1863. 
to  do.     But  supposing  that  the  question  were  illegal,  in  the  matter 
and  that  in  some  way  or  other  we  became  cognizant  that    ^^  Carroll. 
the  man  was  in  prison  for  refusing  to  answer  an  un- 
lawful question,  we  should  of  course  order  his  discharge. 

MiLFOBD,  J.  The  exception  in  sect.  85  does  not,  in 
my  opinion,  comprehend  proceedings  under  the  Deserted 
Wives  and  Children's  Act,  because  the  colonial  statute 
relates  directly  to  cases  of  wives  and  children,  and  to 
bastardy  cases  only  collaterally  and  incidentally,  and 
can  in  no  correct  sense  be  considered  an  Act  relating  to 
**  matters  in  bastardy."  In  England,  the  adjudication  is 
that  the  defendant  is  the  father ;  here,  the  adjudication 
aasnming  that  he  is  the  father,  orders  the  defendant 
to  pay  certain  sums  for  the  maintenance  of  the  child 
or  wife. 

Wise,  J.  On  the  power  of  Justices  of  the  Peace  to 
commit  for  contempt,  we  do  not  give  any  decision  at  all 
on  the  present  occasion.  Although  I  have  given  that 
question  much  consideration,  I  have  been  able  to  find  no 
decision  directly  in  point.  I  find  that  some  text  books 
assume  that  this  power  exists ;  and  it  is  not  unlikely  that 
this  opinion  may  have  arisen  from  a  misapprehension 
of  the  words  used  by  HoU,  C.  J.,  in  i2.  v.  Rogers  (a), 
which  are  as  follows — '*A  contemptuous  carriage  and 
behaviour  to  a  magistrate  was  a  breach  of  the  good 
behaviour;  and  he  to  whom  such  aiTront  is  offered  may 
bind  him  to  his  good  behaviour,  or,  if  he  have  no 
sureties,  commit  him  until  he  find  some ;  so  in  this  Oourt, 
if  a  witness  be  insolent  we  may  commit  him  for  the 
immediate  contempt,  or  bind  him  to  his  good  behaviour  ; 
but  we  cannot  indict  him  for  it,  and  that  is  the  course 
according  to  the  Common  Law  of  England.  And  a 
binding  to  good  behaviour  is  not  by  way  of  punishment, 
but  it  is  to  show  that  when  one  has  broke  the  good 
behaviour  he  is  not  to  be  any  more  trusted."  In  8tone*8 
Justices  Manual  (h),  it   is  stated  that   Sir  F,  Pollock, 

(o)  7  Mod.  24.  (&)  p.  381. 
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186S.        now  C.  B.,  and  Sir  FT.  FoUettj  when  law  officers  of  the 
In  the  matter  Crown,  advised  tliat  justices  had  no  power  to  commit  for 
of  garboll.    eontempty  and  that  the  proper  course  was  to  indict  the 
offender.    If  this  warrant  were  to  be  considered  merely 
by  the  rales  of  the  Common  Law,  it  would  be  bad 
among  other  reasons  for  not  setting  out  the  question^  see 
Cropper  y.  Horton  (a).     But  I  am  of  opinion  that  pro- 
ceedings under  the  Deserted  Wives  and  Children's  Act  are 
regulated  by  11  and  12  Vic,  c.  43,  and  that  they  are  not 
excluded  by  section  35.    That  section  withdraws,  from 
the  operation  of  Sir  John  Jervis^a  Act,  certain  matters 
which  were  already  provided  for  in  England,  by  Imperial 
Statutes  directing  particular   procedures  and  the  use 
of  particular  forms ;  and  Ex  parte  Bakewell  (b)  is  an 
authority  to  that  effect.    But  in  this  colony  no  separate 
forms  or  procedure  were  ever  in  force  in  matters  of 
bastardy.     When  4  Vic,  No.  5  was  passed,  its  proceed- 
ings were  regulated  by  5  W.  IV.,  No.  22,  which,  before 
Sir  John  JerMs  Acts  were  adopted,  was  the  statute 
usually  regulating  all  matters  before  justices.    A  further 
objection  is,   that  if  section  35  were  held  to  be  ap- 
plicable, there  would  be  separate  procedures  in  matters 
provided  for  by  one  Act,  as  has  been  already  pointed  out. 
As  the  warrant  follows  the  form  given  in  the  schedule  to 
Sir  John  Jervis^s  Act,  I  have  come  to  the  conclusion, 
although  not  without  considerable  hesitation,  that  it  is 
sufficient.     But  I  think  the  words  of  the  statute  are 
imperative ;  and  the  decisions  in  England  seem  to  sup- 
port this  construction ;  see  Ex  parte  Allison  (c).     As  to 
the  mode  of  bringing  before  the  Court  the  particular 
question  for  refusing  to  answer  which  a  witness  is  com- 
mitted, and  thus  inquiring  into  its  legality  or  reasonable- 
ness, I  see  no  difficulty  in  bringing  the  circumstances  for- 
ward by  affidavit  or  deposition.  The  party  will  not  in  this 
way  contradict,  but  confess  and  avoid  the  return ;  for  it 
could  never  have  been  intended  that  a  witness  should  be 
at  the  uncontrolled  mercy  of  the  justices.    In  the  present 
case  the  Court  has  decided  that  the  question  was  lawful. 

The  prisoner  was  remanded. 

(a)  8  D.  &  R.  106.  (6)  2G  L.  J.  M.  C.  150. 

(c)  24  L.  J.  M.  C.  73. 
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1862. 


Moss  and  others  against  Barnett.  By  a  deed 

of  assignment 

THIS  was  an  action  by  the  plaintiffs  who  were  trustees  ^g^J^g*^ 
under  a  deed  of  assignment  against  the  defendant  ''allhiBper- 
for  breach  of  an  implied  covenant  contained  in  the  deed  ^^^,    ' 
of  assignment.    The  first  count  stated  that  defendant  had  assets,  debts, 
coyenanted  that  he  would  not  do  any  act  in  derogation  of  teis/uid 
his  deed,  or  whereby  any  of  his  said  estate  and  efiFects  offsets  of 
should  be  hindered  or  prevented  from  coming  to  the  tion,orof  ^ 
hands  of  the  plaintiffs;  and  averred  as  a  breach  that  which  he  wnn 
'*  the  defendant,  against  the  will  and  without  the  consent  to  which  he 
of  the  trustees,  received,  retained,  and  still  refuses  to  pay  ^"j^^^**^  "' 
to  the  plaintiffs  a  sum  of  money,  part  of  his  estate,  and  entitled  in 
effects  assigned  as  aforesaid,  being  commission  allowed  aversion"' 
and  due  to  him  as  one  of  the  executors  of  the  will  of  his  remainder,  or 
late  father,  whereby  the  plaintiffs  have  lost  and  been  ^^^•" 
deprived  of  the  said  sum  of  money."    There   was  also  assignment 
a  count  for  money  had  and   received.     The  defendant  performed 
pleaded  to  the  first  count,  first,  that  he  did  not  covenant ;  certain  servi- 
second,  a  traverse  of  the  breach ;   and  to  the  second  ^'  ^  t^^x 
count,  never  indebted ;  on  which  pleas  issue  was  joined,      of  which  after 

The  following  are  the  clauses  of  the  assignment  deed,  mentf?)^' 
to  which  it  is  necessary  to  refer.    The  assignor  "  granted,  a^nnts 
bargained,  sold,  assigned,  transferred,  and  set  over  "  unto  he  ^wi*^  ' 
the  trustees  "all  the  personal  estate,  property,  assets,  aUowedoom- 
debts,  good  chattels,  and  effects  of  every  description  of  his  « pains 
him  the  said  FT.  B.,  or  of  which  he  is  possessed,  or  any  JJ°^^*'^'*^^  *L 
person  in  trust  for  him,  or  to  which  he  or  any  other  such  of  the  Charter 
person  is  entitled  legally,  or  equitably,  in  possession,  ^^^"J^^^^nt 
reversion,  remainder,  or  expectancy,  and  all  the  estate,  A.  was'en- 
right,  title,  interest,  property,  benefit,  claim,  and  demand  ^*i^^on^^^ 
whatsoever  at  law  and  in  equity  of  him,  the  said  W.  £.,  and  not  the 
of,  in,  to,  out  of,  or  upon  the  same."    Then  there  was  a  *"q^;^  p^,^ 
power  of  attorney  from  the  assignor  to  the  trustees,  "  to  MU/ordy  j. 
ask,  demand,  sue  for,  recover,  and  receive  of  and  from  S^rte«Vere 
all  and  every  person  or  persons  who  are,  is,  or  shall  be  entitled  to 
debtors  to  the  said  W,  Bamett  on  any  account  whatso-  sion  in  Equity. 
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1862.        ever,  and  from  any  or  either  of  the  same  persons^  or 

Mo88        whom  else  it  may  conoem>  all  and  every  sum  and  snmg 

and  othera     ^f  money,  goods,  wares,  merchandize,  estate,  property,  and 

Babnett.     effects,  which  now  are  or  is  due,  or  owing,  or  belonging, 

or  which  shall  become  due  or  belonging  to  him ; "  and 

subsequently    W.  Bamett   covenanted    that   he   would 

*^  from  time  to  time,  &c.,  make,  do,  and  execute,  or  join 

in  making,  doing,  and  executing  every  such  act,  deed, 

confirmation,  conveyance,  and    assurance,  matter,  and 

thing    whatsoever    for    the    further,  better,  and  more 

effectually  conveying,  assigning  and  assuring  the  said 

estates  "  (a). 

The  case  came  on  for  trial  before  Wise,  J.,  in  the 
November  sittings,  when  it  appeared  that  the  plaintiffs 
became  trustees  of  FT.  Bwmett  under  an  assignment  deed 
executed  on  the  15th  August,  1861 ;  that  the  assignor's 
father  died  25th  March,  1860,  having  made  W.  BameU 
one  of  his  executors ;  and  that  the  amount  now  sought 
to  be  recovered  was  the  amount  of  commission  which  had 
been  apportioned  to  him  by  order  of  MUford,  J.,  in 
August,  1862,  on  the  executors  passing  their  accounts. 
All  the  assets  in  respect  of  which  the  commission  had 
been  allowed  were  received  before  the  assignment. 

The  jury  found  a  verdict  for  the  plaintiff  with  leave 
to  the  defendant  to  move  to  enter  the  verdict  for  the 
defendant;  or  if  the  Court  should  think  that  plaintiff 
was  entitled  only  to  a  portion,  the  Gourt  to  fix  the 
amount  of  such  portion. 

Sir  W,  Manning,  Q.  C,  accordingly  having  obtained 
a  rule  mm, 

December  18.  Martin,  Q.  C,  now  showed  cause.  All  the  work  done 
by  the  executors,  as  executors,  was  done  before  the 
assignment;  and  the  right  to  the  remuneration  had 
therefore  then  accrued,  although  the  amount  was  subject 
to  the  Judge's  discretion.  Section  17  of  the  Charter  of 
Justice  (h)  directs  that  the  Ck)urt  shall  allow  to  any 

(a)  That  the  covenant  stated  in  the  declaration  was  implied,  see 
AfdUm  v.  Athina,  18  G.  B.  249. 
(h)  Stephen's  Pr.  (Ed.  1848),  p.  17. 
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exeoutor  or   administrator  ''such  commission  or  per-        1862. 
centage  out  of  the  assets  as  shall  be  just  and  reasonable  ~    mobb 
for  their  pains  and  troubles  therein.    Provided  that  no     *"^  ^^^^^ 
allowance  whatever  shall  be  made  for  the  pains  and      Babmbtt. 
trouble  of  any  executor  or  administrator  who  shall  neglect 
to  pass  his  accounts  or  to  dispose "  of  the  assets  as  by 
law  is  required.    This  Court  has  decided  that  the  com- 
mission is  to  be  allowed  on  the  receipts  only,  and  nothing 
on  disbursements  or  remittances,  for  they  are  involved 
necessarily  in  the  duties  of  an  executor  and  are  compen- 
sated by  the  charge  on  the  receipts.    In  the  estate  of 
SmdU  (a).    The  executor  is  entitled  then  to  this  com- 
mission on  the  receipts,  and  although  bound  to  pass  his 
accounts  in  order  to  see  how  the  matters  stand,  he  is  not 
paid  for  doing  this.    The  first  count  of  the  declaration 
is  framed  on  the  authority  of  AuUon  v.  Aihins  (b). 

Sir  W.  Mamhing,  Q.  C,  and  Stephen,  contra.  The 
commission  is  estimated  on  the  amount  of  the  receipts, 
but  not  for  receiving  the  assets,  and  was  not  ascertained 
until  the  order  of  the  Judge  had  been  obtained.  There 
might  have  been  some  misappropriation  or  irregularity 
by  the  executors  after  the  assignment,  on  account  of 
which  the  Court  might  have  diminished,  or  even  alto* 
gether  taken  away  the  per-centage,  so  that  at  the  time 
of  the  assignment  the  right  to  the  commission  was  only 
inchoate,  and  it  cannot  therefore  be  considered  as  an 
aaset  in  the  trust  estate. 

By  the  rules  of  conveyancing  hopes  for  the  future  and 
possible  chances  cannot  be  transferred.  [Milford,  J. 
May  it  not  amount  to  an  agreement  to  convey?  and 
would  not  a  Court  of  Equity  consider  the  thing  agreed 
to  be  done  as  done?]  The  amount  was  not  ascertained, 
and  was  too  indefinite  to  pass  by  the  deed  of  assignment 

Stephen,  C.  J.  By  5  Vic,  No.  9,  sect.  37,  after  the 
execution  of  any  such  deed  of  assignment,  and  after  pub- 
lication of  the  requisite  notice,  all  and  singular  the 
property  of  the  debtor  having  executed  such  deed,  of  any 

(a)  2  October,  1852.  (6)  18  C.  B.  249. 


316  SUPREME  COUBT  REPORTS. 

18C2.  description  whatsoever,  and  all  his  rights  and  credits, 
M068  including  all  debts  due  to  him  are  absolutely  vested  in 
and  others  ^j^^  trustees.  By  the  Charter  of  Justice  the  Court  may 
Barnett.  allow  a  commission  to  executors  for  their  pains  and 
trouble  in  the  administration  of  the  assets.  And  it  has 
been  argued  that  the  Court  having  after  an  assignment 
allowed  a  commission  for  pains  and  trouble  bestowed  by 
the  assignor  before  such  assignment;  such  commission 
passed  to  the  trustees  by  the  deed.  I  am  of  opinion 
that  it  did  not  pass.  The  only  object  of  the  statute  is 
to  pass  to  the  trustees  claims,  which  can  afterwards,  if 
necessary,  be  enforced.  Does  then  the  assignment  deed 
carry  it  farther  ?  it  conveys  all  property,  &c.,  to  which  he 
is  ^^  entitled  legally  or  equitably  in  possession,  reversion, 
remainder  or  expectancy.**  An  expectancy  is  something 
more  than  a  mere  hope  or  expectation ;  it  means  some- 
thing that  a  person  can  then  claim,  but  which  he  is 
not  entitled  to  enjoy  immediately ;  I  am  of  opinion, 
therefore,  in  the  present  case,  that  W.  Barnett  the 
assignor  had  no  right,  or  property  in  this  commission 
when  he  executed  this  assignment;  it  was  something 
which  the  Court  might  have  withheld,  either  entirely  or 
in  part.  If  he  had  failed  in  passing  his  accounts,  or  if 
he  had  misappropriated  the  funds  or  put  the  testator's 
estate  to  improper  expenses  the  Court  would  have  reduced 
the  commission  or  refused  it  altogether.  The  whole, 
therefore,  of  his  claim  was  inchoate;  something  which 
might  grow  into  a  claim,  but  which  was  not  then  an 
existing  claim. 

MiLFOBD,  J.  I  entertain  some  doubts,  but  I  am 
inclined  to  think  that  this  alleged  claim  could  not  pass 
under  the  assignment,  because  it  was  nothing  that  was 
settled  or  ascertained ;  it  did  not  amount  to  a  ehose  in 
action.  It  appeared  to  me  that  it  might  have  been  con- 
sidered as  an  agreement  to  pass  something  not  actually 
in  existence;  and  if  it  were  such  an  agreement,  a  Court 
of  Equity  if  called  upon  might  have  enforced  it  I 
think  it  doubtful,  therefore,  whether  a  Court  of  Equity 
would   not  be  inclined  to  say  that  the  assignor  had 
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become  entitled  to  thin  money.     But  I  do  not  see  how  1862. 

such  right  could  be  taken  notice  of  in  an  action  at  law,  uosa 

as  I  am  clearly  of  opinion  that  it  did  not  pass  under  the  »»"i  ^^^'^ 

deed..  Babnett. 

Wise,  J.  The  substantial  question  is  whether  W. 
Burnett  had  such  a  title  to  this  commission  that  it 
would  pass  under  the  deed.  I  think  that  it  did  not  pass 
because  it  was  only  an  inchoate  possibility,  an  advantage 
that  he  might  by  subsequent  good  conduct  obtain.  It 
was  not  therefore  a  right  vested  in  him  at  the  time  of 
the  assignment. 

Kule  absolute. 


The  Queen  against  Burns  (a). 

SP£GIAL  case  reserved  for  the  consideration   of  the   The  prisoner 
Judges  under  13  Vic,  No.  8,  by  Wise,  J.  Stodfo? 

"  The  prisoner  was  tried  before  me  at  the  last  Maitland  **  unlawfully 

«  ««;  »^«  and  indecently 

aSSl^-  assaulting" 

The  first  count  of  the  indictment  charged  him  with  an  adult 

'unlawfully    making     an     assault    upon    one    Arundel  found  guilty, 

Frances  Brimbhy  with  intent  then  to  ravish  and  car-  ^^^^^^^ 

ually  know  the  said  Arundle  Frances  Brimble  against  mentwlth 

her  will.'    The  second  count  alleged  that  he  *did  un-  ^^|f*^'' 

lawfully  and  indecently  assault  the  said  Arundle  Frances  motion  in 

BrimbleJ    The  jury  found  him  guilty  upon  the  second  j^'^ent 

count.  that  the 

Mr.  Barley f  counsel  for  the  prisoner,  before  sentence  ^as  autho^ 
was  passed,  moved  in  arrest  of  judgment — on  the  ground  ^^^  ^  i^ 
that  the  second  count  showed  no  indictable  offence;  A.  sect 28; 
F.  Brvmhle  being  shown  to  be  a  married  woman,  and  11  -^bW  also  that 

aflffl?  verdict 

Vic,  No.  30,  sect.  4,  having  therefore  no  application,  the  infer- 
He  also  contended  that  at  any  rate  no  sentence  of  hard  ^J^°?  Yt^, 
labor  could  be  passed.    I  overruled  these  objections  and  vhetiier  it 
sentenced  the  prisoner  to  three  years'  imprisonment  with  ^^^g^e^^. 
hard  labor,  being  of  opinion  that  I  had  the  power  to  pass  victlon  might 
such  sentence  by  virtue  of  16  Vic,  No.  17,  sect.  28.  by  t^g.  iv., 

(a)  Before  Stephen,  C.  J.,  and  WUe,  J.  c-  <54,  seot.  21, 
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186'^-  Feeling  some  doubt  on  this  point,  however,  I  reqaest 

Tho  QuKBN    the  opinion  of  the  Court  as  to  the  legality  of  the  sentence. 

BuRKB.  Edwabd  Wisb. 

Supreme  Court,  Sydney, 
September  23, 1862." 

October  10.  Da/rley  for  the  prisoner.  The  prosecotrix  in  the 
present  case  being  an  adult  female ;  the  prisoner  cannot 
be  convicted  of  an  indecent  assault  upon  her.  Before 
the  11  Vic,  No.  30,  no  such  offence  was  known  to  the 
criminal  law  of  this  colony ;  but  by  section  4  of  that 
statute,  **  if  any  person  shall  unlawfully  and  indecently 
assault  any  female  child  under  the  age  of  twelve  years" 
he  is  made  guilty  of  a  misdemeanor.  That  section  creates 
this  particular  kind  of  offence,  but  also  limits  it  to  cases 
where  committed  upon  female  children  within  the  speci- 
fied age.  The  16  Vic,  No.  18,  sect  28,  empowers  the 
Court  to  inflict  hard  labor  in  addition  to  the  imprison- 
ment, to  which  any  one  convicted  of  any  indecent 
assault  was  then  liable.  The  latter  statute  refers  to 
^^any  indecent  assault"  as  a  well  understood  offence, 
dnd  must  be  limited,  therefore,  in  its  operation  to  that 
offence  which  was  created  by  11  Vic,  No.  30,  sect.  4, 
as  when  the  16  Vic,  No.  18,  was  passed,  that  was  the 
only  offence  known  to  the  criminal  law  as  an  '*  indecent 
assault."  Where  specific  things  are  mentioned  in  a 
statute,  everything  else,  even  of  a  similar  nature,  which 
are  not  enumerated,  must  be  intended  to  be  excluded, 
according  to  the  maxim  expressio  univs  est  exdimo  dlierms. 
He  also  referred  to  The  Oovemor  of  Company  for 
Smelting  Lead  v.  Biehardson  (a),  and  Bex  v.  Woodland  (b), 
cited  in  Brooms*  Maodms  (o).  It  is  contended  that 
the  decision  in  B,  v.  Curtis  (d)  is  inapplicable,  because 
in  that  case,  the  di£Sculty  may  have  been  cured  by 
verdict.  Therefore,  as  this  count  is  evidently  framed 
under  11  Vic,  No.  30,  sect.  4,  which  only  applies  to 
offences  against  children  under  twelve  years  of  age,  and 
the  16  Vic,  No.  18,  sect.  28,  refers  only  to  that  offence, 

(o)  3  Burr,  1344.  (6)  2  East  166. 

(o)  p.  516.  ((0  12th  April,  1861. 
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the  prisoner  must  be  discharged.    The  count  is  also  bad        1862. 
for  not  stating  the  circumstances  of  indecency,  so  as  to    The  Quejsn 
enable  the  Court  to  see  on  the  record  that  the  punish-        bubns. 
ment  inflicted  was  legal.    The  16  Vic,  No.  18,  sect.  28, 
empowers  the  Court  to  give  hard  labor  in  addition  to 
the  imprisonment  to  which  a  person  convicted  of  an 
assault  was  liable,  if  the  assault  is  an  indecent  assault. 
In  the  present  case  the  prisoner  has  been  sentenced  to 
imprisonment  with  hard  labor;  and  as  the  jurisdiction 
to  inflict  hard  labor  depends  upon  the  existence  of  cir- 
cumstances of  indecency,  those   circumstances  should 
appear  on  the  record,  in  order  to  enable  the  Court  to  say 
whether  they  are  indecent  or  not 

Sir  W.  Manningy  Q.  C,  for  the  prosecution.  (He  was 
desired  to  confine  his  argument  to  the  second  point.)  If 
the  Court  think  that  the  hard  labor  portion  of  the 
punishment  cannot  be  supported,  it  can  amend  the 
judgment  by  striking  out  such  portion  of  the  sentence. 
The  statute  13  Vic,  No.  8,  sect.  2,  enables  the  Court  to 
direct  an  entry,  that  *^  the  party  conyicted  ought  not 
to  haye  been  convicted,  or  to  arrest  the  judgment,  or  to 
make  such  other  order  as  justice  may  require.''  [Stephen^ 
0.  J.  I  do  not  think  that  will  enable  us  to  amend  the 
judgment]  The  information  is  right;  it  is  framed 
under  16  Vic,  No.  18,  sect  28,  and  it  is  su£Scient  to 
use  the  words  of  the  statute.  The  circumstances  of 
indecency  may  be  incapable  of  definition ;  but  whether 
they  are  or  are  not  indecent,  is  for  the  decision  of  the 
Judge  who  tries  the  case.  Reference  to*  the  other  ofiences 
named  in  sect  28  shows  that  this  is  the  correct  con- 
struction. As,  for  instance,  in  an  information  for  an 
assault  ''occasioning  actual  bodily  harm,"  it  is  un- 
necessary to  describe  the  particular  bodily  harm  that 
has  been  occasioned.  This  section  does  not  create  any 
new  crime,  or  direct  the  Court  to  give  certain  increased 
punishment ;  but  vests  in  the  Court  a  discretion  to  give 
certain  additional  punishment,  if  the  crimes  therein 
mentioned,  and  which  are  all  existing  known  crimes,  are 
committed    under    circumstances    of   aggravation.     He 
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1862. «lso  referred  to  Beg.y.  Curtis  i(l2ih  April,  1861)  (a). 

Tho  QuEBN    [  Wise,  J.,  referred  to  B.  v.  Wdb  (6).] 


V. 
BURNB. 


Stephen,  C.  J.  I  am  of  opinion  that  there  is  nothing 
in  the  first  objection.  By  11  Via,  No.  30,  sect.  4,  an 
indecent  assault  upon  any  female  child  under  twelve 
years  of  age,  is  made  punishable  **  by  hard  labor  upon 
the  roads  or  other  public  works  of  the  colony,  for  any 
term  not  exceeding  three  years."  The  16  Via,  No.  18, 
sect.  28,  directs  that  in  cases  of  indecent  assault,  as  of 
other  offences  therein  enumerated,  the  Court  may  sentence 
the  offender  *'  to  be  imprisoned  for  any  term  now  warranted 
by  law,  and  also  to  be  kept  to  hard  labor  during  the 
whole  or  any  part  of  such  term  of  imprisonment"  But, 
as  for  indecent  assaults  upon  female  children  under 
twelve  years  of  age,  hard  labor  on  the  roads  is  the  only 
punishment  provided  by  11  Vic,  No.  30,  sect.  4,  that 
particular  offence  cannot  be  referred  to  by  16  Vic.,  No. 
18,  sect  28,  which  provides  an  aggravated  punishment 
for  offences  which  were  already  liable  to  imprisonment 
The  latter  section  does  not  create  any  new  offence ;  but 
after  enumerating  certain  other  offences  it  provides  that 
in  cases  of  assault,  where  the  offender  was  liable  to  im- 
prisonment, he  should  be  liable  to  imprisonment  and 
hard  labor,  if  circumstances  of  indecency  were  added. 
With  regard  to  the  second  objection,  the  Court  will  take 
time  to  consider. 

Wise,  J.  The  words  used  in  11  Vic,  No.  3,  sect.  4, 
involve  a  contradiction ;  for  there  cannot  be  an  asstiult 
with  the  consent  of  the  party  assaulted ;  Bex  v.  Bead  (c). 
By  16  Vic,  No.  18,  sect  28,  hard  labor  can  be  inflicted 
upon  any  one  who  is  liable  to  imprisonment  for  "any 
indecent  assault"  But  this  section  cannot  refer  to  the 
oflence  provided  for  by  sect  4  of  11  Vic,  No.  30,  which 
is  punishable  by  hard  labor  on  the  roads,  and  which  may 
be  committed  with  the  consent  of  the  person  injured. 

Cur.  ad.  vuU, 

(a)  See  Appendix.  (b)  2  C.  &  K.  98S. 

(o)  2  C.  &  K.  967. 
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The  judgment  of  the  Court,  on  the  seoond  objeotioDy 
was  delivered  by 

Stbphbn,  C.  J.  We  think  that  after  yerdiot  this 
informatioQ  is  good.  In  B.  y.  Waters  (a)  the  prisoner 
was  charged  with  assaulting  an  in&nt  female  child,  and 
throwing  her  in  and  upon  a  heap  of  dust  and  ashes,  and 
leaving  her  there  exposed  to  the  cold  air,  and  by  reason 
of  such  exposure  the  child  died.  And  it  was  held  that 
as  the  indictment  charged  the  death  to  have  been  caused 
by  the  wrongful  act  of  the  prisoner,  and  the  jury  had 
found  her  guilty,  the  omission  to  state  the  age  of  the 
child  was  immaterial,  for  it  must  be  taken  after  verdict 
that  the  child  was  unable  to  take  care  of  itself  and  escape 
the  consequences  of  the  unlawful  act  of  the  prisoner,  and 
therefore  the  count  was  good.  But  if  the  count  were 
not  good  at  common  law,  we  think  that  the  conviction 
can  be  sustained  by  7  6.  IV.,  c  64,  sect.  21,  which  pro- 
vides that  **  where  the  offence  charged  has  been  created 
by  any  statute,  the  information  shall,  after  verdict,  be 
held  sufBcient  to  wai^rant  the  punishment  prescribed  by 
the  statute,  if  it  describe  the  offence  in  the  words  of  the 
statute,"  even  if,  on  which  we  intend  to  give  no  opinion, 
the  information  would  not  be  valid  on  demurrer. 

Conviction  sustained. 


1862. 
The  QxJBBN 

V. 

BUBNB. 

October  24. 


(a)  1  Den.  G.  O.  86;  2  G.  &  K.  8G4. 
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1862. 


The  Queen  against  Morrison  (a). 

WM  dSS?b!S  QPECIAL  case  reserved  for  the  consideration  of  the 
in  aninfonna-  ^  Judges,  under  13  Vic,  No.  8,  by  Wise,  J. 
riement^^^'  "  ^'^^  prisoner  was  tried  before  me  in  the  July  Criminal 
clerk  to  £  IF.  Sittings  at  Darlinghurst  for  embezzlement,  and  found 
oihmwny^  guilty,  and  sentenced  to  imprisonment  with  hard  labor 
ing  on  boBi-  in  Darlinghurst  gaol  for  three  years.  He  was  described 
nSeand'titie  ^^  *^®  indictment  as  clerk  to  Ewan  WaUaee  Oafneron, 
of  the  N.  8.  w.  David  Jones,  and  others  carrying  on  business  under  the 
Bible  Society;  uame  and  title  of  the  New  South  Wales  Auxiliary  Bible 
and  the  Society,  and  the  property  embezzled  was  described  as 

bezzled  was  haying  been  received  for  and  in  the  name  and  on  the 
ha?in^^  account  of  the  said  Ewan  WaUaee  Cameron,  David 
reoeiyed  for     Jones,  and  others  carrying  on  business  under  the  name 

S^i'Lid^n  ^^  *^*'®  ^f  ^^^  N®^  ^^^^  ^^}^  Auxiliary  Bible 
the  aooonnt  of  Society.    It  was  proyed  in  eyidence  that  the  said  Bible 

ji  •    i     ^of     www  ^  • 

a?^/  and  Society  had  been  established  many  years  according  to 
others  carry-    certain  rules  contained  in  a  book  which  is  made  part  of 

n^anndefthe  ^^  ^^^® '  ^^  ^^^  ^^^  socoud  pages  of  this  book  were 
name  and  title  put  in  eyidence.  The  treasurer  and  other  officers  are 
AnxUiary'  '  appointed  each  year  at  the  annual  meeting  of  subscribers, 
BibU  Society,  but  the  prisoner  was  appointed  by  the  committee  in 
memlMraof  September,  1859.  His  duties  were  to  take  charge  of 
the  Society      ^^^  stock,  to  attend  to  the  sales,  to  keep  the  books,  to 

weretoconeiBt  •*     *  ^         x     xu  -ix        x  • 

of  subeoribers  act  as  assistant  secretary  to  the  committee,  to  receiye 
By  RSe^t^^e  ^^°^®^  ^^  account  of  sales  and  subscriptions,  to  account 
oommittee       as  called  upon,  and  to  pay  all  monies  to  the  credit  of 

r^^f  mSS!*  *^®  ^^^  ^^  ^^^  ^^**^  Wales.  The  monies  embezzled 
berB.  By  Rule  were  receiycd  for  the  sale  of  books  in  the  year  1860. 
tlS'^St^  There  was  eyidence   that   David  Jones  had  paid  his 

retired  anna- 
aUy.  By  Rule 

5  a  benefactor  of  £10  was  a  life  member.  The  tzeasorer  and  other  ofSoers  were  appointed 
annnalW  at  a  meeting  of  rabacriben.  The  prisoner  was  appointed  by  the  oommittee  in 
September,  1859.  The  embezzlements  took  plaoe  in  1860.  D,  J,  had  paid  his  annual 
subacription  for  1860 ;  but  E,  W,  0.,  who  was  a  life  member,  had  not  EM,  that  both  D.  /. 
and  E,  W.  C,  were  members  of  the  society,  and  that  they  carried  on  business  either  as  mem- 
bers of  the  society  or  of  the  committee,  and  that  the  information,  therefore,  was  good. 

(a)  Before  Stephen^  0.  J.,  and  Wue,  J. 
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annaal    subscription;    but    it   was    shown  that   Eunm        1862. 
Wallace  Cameron  had  not.     It  was   proved,  however,    Tho  Qubbn 
that  Mr.  Cameron  was  a  life  member,  and  that  he,  as     ^   ^* 
well  as  Damd  Jones,  had  been  appointed  and  had  acted 
on  the  committee  in  the  year  1860 ;  the  year  when  the 
money  was  embezzled.    The  jury  found  expressly  that 
David  Jones  had  paid  his  annual  subscription  for  I860, 
and  I  ruled  that  upon  the  construction  of  the  Bules 
that  Cameron  was  lawfully  a  member  of  the  committee ; 
and  that  the  prisoner  was  properly  described  as  clerk  to 
Cameron,  Jones,  and  others. 

At  the  request  of  Mr.  Hdroyd,  the  prisoner's  counsel, 
I  have  reserved  the  question  as  to  the  correctness  of  the 
indictment  for  the  consideration  of  the  Court." 

Appended  to  the  case  were  the  Bules  of  the  society, 
but  it  is  only  necessary  to  refer  to  the  following : — 

"Bules  of  the  New  South  Wales  Auxiliary  Bible 
Society. 

^  I. — This  society  shall  be  designated  *  The  Auxiliary 
Bible  Society  of  New  South  Wales.' 

**  III. — Each  subscriber  of  one  pound  sterling  annually 
shall  be  a  member ;  and  each  benefactor  of  ten  pounds 
sterling  shall  be  a  life  member. 

"  IV. — ^The  business  of  the  society  shall  be  conducted 
by  a  president,  one  or  more  vice-presidents,  a  treasurer, 
one  or  more  secretaries ;  and  a  committee  (being  mem- 
bers of  the  society)  of  not  less  than  ten — any  .three  of 
whom  shall  form  a  quorum. 

**  Y. — One-fourth  of  the  committee,  being  those  who 
have  attended  least  frequently  during  the  year,  shall 
retire  annually,  but  be  eligible  for  re-election. 

^  YII. — ^That  a  depositary  be  appointed  to  take  charge 
of  the  bibles  and  testaments,  and  to  dispose  of  them 
under  the  direction  of  the  committee." 

On  the  second  page  under  the  title  of  "  Office  Bearers 
and  Committee,"  after  the  names  of  the  Patrons,  &o., 
were  the  names  of  the  committee,  among  which  were 
E.    W.    Cameron    and    JD.   Jones;    and    then    followed 
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1863. 
The  Queen 

T. 

MORRTBON. 

October  10. 


''accredited    agents    of   the  society/'  /.   H.   Morrison, 
depositary  and  assistant  seoretary,  &c." 

• 
Hclroyd  for  the  prisoner.  In  the  information  the 
prisoner  is  described  as  the  clerk  to  Cameron  and  Jones 
and  others.  It  was  shown  that  he  was  appointed  by  the 
committee  in  1859,  and  that  the  alleged  embezzlement 
took  place  in  1860.  The  Bales  show  that  the  prisoner 
was  not  the  clerk  to  the  committee,  but  that  he  was  the 
''  accredited  agent  of  the  society,"  and  the  ^'  depositary 
and  assistant  secretary ; "  he  does  not,  therefore,  come 
within  the  terms  of  the  statute  7  and  8  Q.  IV.,  c  29, 
sect.  27.  By  Bule  4  also,  it  appears  that  the  committee 
were  to  consist  only  of  members  of  the  society ;  and  by 
Bule  3  those  members  are  to  consbt  of  subscribers  of 
one  pound  sterling  annually,  and  do  not  comprehend 
life  members  who  are  the  benefactors  of  ten  pounds. 
Mr.  Cameron  was  proved  to  be  a  life  member;  but  it 
was  not  proyed  tlmt  he  had  paid  his  subscription  in 
1860,  and,  therefore,  he  could  not  be  a  member  of  the 
committee.  By  Bule  5  one-fourth  of  the  committee  are 
to  retire  annually ;  it  appears^  therefore,  that  the  com- 
mittee is  a  floating  body,  and  as  it  was  not  shown  that  the 
committee  consisted  of  the  same  members  in  1860  as  in 
1859 ;  or  that  the  prisoner  was  re-appointed  by  the  new 
committee,  or  receiyed  any  instructions  as  to  his  duties  in 
1860 1  it  is  submitted  that  there  is  no  eyidence  that  he 
was  their  clerk  in  1860  when  the  embezzlement  took 
))1aee.  He  also  referred  to  12.  y.  WooUey  (a).  [Stephen, 
C.  J.  Is  it  not  immaterial  who  are  the  committee  ?  The 
Bible  Society  are  carrying  on  business  in  Sydney;  but 
the  committee  may  be  only  those  who  are  responsible  for 
the  debts  of  the  society,  and  the  money  to  their  credit 
in  the  Bank  belongs  to  the  Society.  The  prisoner  could 
not  be  described  as  the  servant  of  the  society,  because 
it  has  no  corporate  existence;  but  it  is  sufficient  to 
describe  him  as  the  seryant  of  any  member  of  the  society 
and  **  others ;  "  and  to  lay  the  property  embezzled  in  the 
same  way,  now  as  D.  Jones  was  proved  to  be  a  member 

(o)  4  Oox,  0.  C.  255. " 
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of  the  society^  I  think  the  property  and  euipluynieut  are 
correctly  stated.  Wise,  J.  There  may  be  a  fallacy  ia 
supposing  that  the  Bible  Society  has  any  legal  eidstence 
at  all ;  the  subscribers  are  not  responsible  for  the  acts 
of  the  committee;  can  there  be  any  property  without 
any  possible  liability  ?  Stepheny  C.  J.  The  prisoner  is 
not  stated  to  be  servant  of  the  subscribers,  nor  is  the 
property  laid  in  them.] 

BfUler  for  the  prosecution.  Where  goods  stolen  are 
the  property  of  ps^ers  in  trade,  they  may  be  described 
as  the  goods  of  one  or  more  of  the  partners,  and  others ; 
7  6.  IV.,  c.  64,  sect.  14;  and  with  a  view  to  this  des- 
cription it  is  not  necessary  that  a  strict  partnership  should 
exist.  Arch.  Cr.  PL  262.  [Stephen,  C.  J.  The  pro- 
perty embezzled  by  the  clerk  or  servant  must  by  the 
statute  belong  to  the  master  of  such  clerk  or  servant.  A 
prisoner  described  as  the  servant  of  A.  cannot  be  con- 
victed under  the  statute  of  embezzling  the  property  of  B. 
IL  V.  Toumaend  (a).]  Here  there  are  only  one  set  of 
persons  described.  [Stq^^hen,  C.  J.  I  should  see  no 
difficulty  if  the  words  **  carrying  on  business  under  the 
name  and  title  of  the  New  South  Wales  Auxiliary  Bible 
Society"  were  omitted;  but  does  not  that  description 
imply  that  the  property  belonged  to  them  as  distin* 
guished  from  the  society?]  It  is  contended  that  the 
question  whether  the  money  embezzled  was  the  property 
of  the  society  or  of  the  bommittee  is  immaterial.  B.  v. 
Murphy  (b)  was  also  referred  to. 

Our.  ad.  vult. 


18ti2. 


rv 


The  QiEKN 

V. 
MURRIBON. 


The  judgment  of  the  Court  was  now  delivered  by 
Stephen,  C.  J.  We  are  of  opinion  that  both  Cameron 
and  Jones  were  proved  to  be  members  of  the  committee, 
and  as  such  members  of  the  New  South  Wales  Auxiliary 
Bible  Society,  and  accordingly  they  carried  on,  or 
managed  the  business  of  the  society,  either  as  members 
of  the  society  or  as  members  of  the  committee — whether 


October  24. 


.1 


(a)  1  Den.,  G.  0. 167;  2  0.  &  E.  16S. 
(6)  4  Cox  C.  C.  106. 
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1862.        in  one  character  or  the  other  is  immaterial.    The  infor- 
Thc  QuEFN    mation  therefore  is  good,  and  there  was  su£Scient  evidence 

MoRliBOK.     to  support  it 

Conviction  sustained. 


Ex  parte  Bornulph  and  Company  (a). 

An  appeal  W18  rPHIS  was  a  summons,  returnable  in  Chambers,  callmg 

Sfde^iS^f  ^  ^P^^  ^^^^  MaeUan,  Donald  GampbeU,  and  Joha 
a^ldOom-'  Morgan^  and  certain  other  parties  who  were  described 
theCoortc^  as  the  iSrm  of  NeabiU  and  party,  to  show  cause  why  a 
app»Ea,formed  writ  of  prohibition  should  not  be  issued,  restraining 
soof'tlS^^^  them  from  further  proceeding  with  or  under  the  order 
Gold  Fields'  made  by  Harold  Madean^  D.  Campbell^  and  J.  Morgan, 
legally  c^uti-  restraining  the  applicants  from  proceeding  with  their 
^^'^f  >i  ^^'^  ^^^  ^^  injunction  issued  by  Harold  Maelean, 
chairman  not  restraining  them  from  working  their  claim,  granted  on 
^n«?f  ri  ht  '^P*®^^^  27th,  on  the  grounds,  amongst  others,  that 
for  8ix  months,  the  order  and  injunction  were  prematurely  and  im- 
li^l^lj?^  properly  made,  the  said  Harold  Maclean  not  being  the 
granted  a        holder  of  a  miner's  license. 

prohibition 

^^Q^^Lg  The  application  had  been  referred  by  Milford^  J.,  to 
&  the  Conrt    the  full  Court. 

of  appeal,  in 

the  decision  From  the  various  affidavits,  it  appeared  that  the  appli- 
appealedfpom.  cants  were  claimholders,  in  numbers  35  and  36  on  the 
December  23.  gouth  Caledonian  lead,  on  the  Lachlan  Gold  Fields, 
and  that  there  had  been  disputes  between  them  and 
Messrs.  NesbiU,  Frasser  and  party,  claimholders  in 
numbers  46  and  47,  Victoria  lead,  Lachlan  Gold  Fields, 
with  respect  to  the  right  of  the  applicants  to  continue 
working  on  their  frontage  line.  That  an  order  had 
been  made  by  Mr.  Broum^  who  was  a  justice  of  the 
peace  and  a  gold  Commissioner,  for  the  removal  of  the 
applicants  from  the  ground  described  as  numbers  35  and 
36,  Caledonian  lead.  Against  this  decision  notice  of  appeal 
had  been  lodged,  and  the  case  came  on  before  the  Court 
of  appeal,  of  which  Harold  Maclean  was  chairman,  at 

(a)  Beforo  Stephm^  C.  J.,  and  Wite^  J. 
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itathursty   which    refused    to    reyerse    the    order;   and         I8ti2. 
Harold  Madean  issued  an   injunction   restraining    the      Expart«" 
appellants   from    working    the    claim.     The    affidavits     Borhulph 
showed  that  Harold  Maclean  did  not  hold  a  miner's 
right. 

Sir  W.  Harming,  Q.  C,  in  support  of  the  application. 
The  affidavits  show  that  Mr.  Commissioner  Brown  has 
ordered  the  removal  of  the  applicants  from  the  ground, 
which  order,  pending  the  appeal,  is  suspended;  but 
when  it  is  confirmed  by  the  Court  of  appeal,  it  at  once 
operates.  If  the  present  application  succeeds,  and  the 
prohibition  is  granted,  Mr.  Brown's  order  is  suspended; 
but  if  it  is  refused,  the  effect  is  the  same  as  if  the  appeal 
had  been  successful.  The  Court  has  already  decided 
this  question ;  Ex  parte  Harrkon  (a). 

Martin^  Q.  C,  and  Stephen  contri.  After  Mr.  Brown^s 
order  had  been  made,  the  Court  of  appeal  recom- 
mended that  it  should  be  confirmed.  It  is  admitted 
that  the  Court  of  appeal  had  no  jurisdiction  over  Mr. 
Brovm^s  order;  but  not  setting  aside  an  existing  order 
is  not  doing  anything,  but  simply  abstaining  from  doing 
anything;  and  nothing,  therefore,  has  been  done  by  the 
Court  of  appeal  with  which  this  Court  will  interfere. 
It  has  been  assumed  by  the  other  side  that  there  has 
been  an  injunction  by  the  Court  of  appeal,  but  no  such 
injunction  exists.  Mr.  Brown  had  jurisdiction  to  make 
the  order  made  by  him,  and  that  order  is  not  got  rid  of  by 
being  brought  before  a  Court  which  had  no  jurisdiction 
to  deal  with  it  He  also  referred  to  Butterworth  v. 
WcUerhouse  (6),  Boberts  v.  Hvmby  (c),  and  Bacon's  Ahridg- 
ment,  tit  Prohibition. 

Stephen,  C.  J.  I  entertain  no  doubt  that  the  writ 
must  go.  The  following  facts  are  deducible  from  the 
affidavits;  Mr.  Commissioner  Brown,  under  the  regu- 
lations, declared  a  certain  lead  bearing  in  a  certain 
direction,  and  granted  to  that  lead  a  certain  protection 
area;  that  is,  some  supposed  portion  of  land  within 

(a)  Supra  256.  (b)  3  Burr.  1689.  (c)  3  M.  &  W.  120. 
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1862.  which  no  other  person  was  to  be  allowed  to  dig,  after- 
Ex  parte  wards^  disputos  arising  between  the  applicants'  party  and 
^Co"''^"  the  party  of  the  respondents,  Mr.  Commissioner  Brown, 
in  the  exercise  of  the  power  vested  in  him  by  section  15 
of  the  Gold  Fields'  Act,  25  Vic,  No.  4,  decided  that  the 
respondents  were  in  the  right,  and  that  the  applicants 
were  in  the  wrong  as  to  the  dispate  in  question.  After 
some  other  steps  had  been  taken,  to  which  it  is  mi- 
necessary  that  I  should  more  particularly  refer,  the 
parties  went  before  the  Court  of  appeal  at  Bathurst,  of 
which  Mr.  HarcM  Madea/n  was  the  Chairman ;  and  the 
Court  of  appeal  refused  to  reverse  the  order  of  Mr. 
Commissioner  Brawn,  that  is,  they  confirmed  it.  Bat 
Mr.  Ha/rold  Maclean  is  shown  by  the  affidavits  not  to 
have  held  a  miner's  right  for  six  months,  which  qualifi- 
cation the  Chairman  is  required  to  possess  by  sect  30  of 
the  Gold  Fields'  Act,  according  to  the  true  construction 
of  that  section  as  decided  by  this  Court;  Ex  parte 
Haarison  (a).  There  was,  therefore,  no  Court  of  appeal 
But  it  has  been  contended  that  this  writ  should  not 
issue,  because  there  is  nothing  to  prohibit  But  I  am 
clearly  of  opinion  that  there  is  something  upon  which 
this  writ  will  attach.  The  order  of  Mr.  Commissioner 
BrotJDn  has  not,  in  our  opinion,  been  confirmed  by  a  duly 
constituted  Court  of  appeal ;  and  if  we  refuse  to  grant 
this  application,  it  would  be  equivalent  to  saying  that 
Mr.  Broum*8  order  had  been  confirmed  by  a  Court  of 
appeal.  We  grant  the  prohibition,  therefore^  to  restrain 
this  alleged  Court  of  appeal,  but  without  prejudice  to 
the  order  of  Mr.  Braum  in  this  matteir,  or  to'  any  appeal 
which  may  be  pending,  if  there  is  one  pending.  We 
say  merely  that  the  Court  of  appeal  had  no  jurisdiction 
to  act,  and,  therefore,  no  jurisdiction  to  sustain  this 
order ;  and  we  prohibit  any  proceedings  by  the  Court  of 
appeal  upon  any  matter  of  appeal  instituted,  either  by 
the  applicants'  party  or  the  party  of  the  respondents. 

Wise,  J.    The  rule  must  be  made  absolute,  as  we 
must  avoid  doing  anything  to  assist  in  carrying  out  the 

(a)  Supra  256. 
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order  made  by  the  alleged  Court  of  appeal.  We  thus  1862. 
leave  everything  which  was  done  prior  to  the  proceed-  ex  parte 
ings  before  the  Court  of  appeal,  altogether  untouched ;  ^^q^^" 
if  pending  the  appeal,  the  order  of  Mr.  Brown  is  sus- 
pended, it  will  remain  suspended;  if,  by  quashing  the 
proceedings  of  the  Court  of  appeal,  the  order  comes  into 
operation,  such  will  now  be  the  result.  On  this  appli- 
cation we  only  set  aside  all  the  proceedings  before  the 
Court  of  app^,  and  prevent  their  being  made  use  of  by 
either  party.  No  doubt  the  Government  will  take  care 
that  the  provisions  of  the  Grold  Fields'  Act  are  carried 
into  effect,  by  appointing  a  chairman  of  the  appellate 
Court  who  possesses  the  statutory  qualification,  and  not 
deprive  those  on  the  Gold  Fields  of  the  privilege  given 
them  by  the  Act,  of  having  their  disputes  decided  upon 
by  their  own  local  Court,  which  will  then  proceed  under 
section  31.  But  until  this  Court  is  duly  constituted  the 
miners  must  remain  without  remedy. 

Prohibition  granted. 


Ebswgbth  and  another  against  Hicket  (a).  October  7. 

THIS  action  had  been  referred  to  the  award  of  John  ii.havingBa(Hl 

Hay,  W.  0.  Wentworth,  and  E.  B.  Cornish,  or  any  ^J^^t^^ 

two  of  them.     On  July  30,  /.  Hay  and  E,  B.  Cornish  tho  action  was 

published  their   award.     Pending  the   arbitration,   the  ^nSj^'thc 

plaintiffs  assigned  all  their  property  to  trustees  for  the  arbitration,  ^i. 

benefit  of  their  creditors.  estate  for  the 

Shq^pard,  for  the  defendant,  had  obtained  a  rule  nisi  or^iton.  xho 

to  set  aside  the  award,  on  the  following  ground — That  award  having 

as  the  plaintiffs  had  transferred  all  their  rights  in  the  ^yorofil., 

subject  matter  of  the  action  to  their  trustees,  of  which  ^«W  on 

the  arbitrators  had  notice,  the  award  was  bad  for  direct-  a  aside  that  it 

ing  payment  of  the  sum  awarded  to  the  plaintiffs,  and  J^  correct  iu 
for  not  determining  the  rights  of  the  trustees. 

It  appeared  that  no  suggestion  of  this  assignment  had 
been  entered  on  the  record ;  but  the  following  agreement 

(a)  Before  Stephen,  U  J.,  and  Wiee^  J. 
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18G2. 

Ebbwobth 
and  another 

V. 

HlCKET. 


was  entered  into  between  the  attormes  of  the  parties :— 
"Supreme  Court.  Ebeworth  and  another  v.  Hiekey, 
Sydney^  19th  June.  It  is  hereby  agreed  by  and  between 
the  undersigned,  as  solicitors,  acting  for  and  on  behalf 
of  the  plaintiffs  and  defendant,  respectively,  that  the 
estate  of  the  plaintiffs,  haying  been  assigned  to  trustees 
for  the  benefit  of  creditors,  the  following  persons  (naming 
the  trustees)  be  considered  as  plaintiffis  instead  of  the 
now  plaintiffis,  and  that  they  will  perform  and  abide  by 
the  award  to  be  made  herein,  and  pay  all  such  costs 
in  the  same  manner  as  if  their  names  were  added  by 
suggestion  on  the  record,"  signed  by  the  respective 
attorneys.  Referring  to  the  Memorandum  of  June  19, 
the  affidavit  of  the  plaintiffs'  attorney  stated  that  in  May 
he  had  conversed  with  the  defendant's  attorney  with 
reference  to  the  latter^s  costs,  in  the  event  of  the  arbi- 
trators awarding  that  plainti£Gs  should  pay  all  or  any 
part  of  the  costs  of  the  defendant ;  and  he  stated  that  he 
should  require  security  for  such  costs,  but  that  there  was 
no  necessity  to  enter  a  suggestion  on  the  record,  and 
suggested  that  the  trustees  should  make  themselves 
liable  for  such  costs  if  any;  and  accordingly,  on  June 
19,  at  his  request,  with  llie  authority  of  the  trustees, 
he  (plaintiflb'  attorney)  signed  the  memorandum,  and  that 
after  the  date  and  execution  of  the  deed  of  assignment, 
it  was  agreed  by  the  trustees  and  Mr.  Mumin  that  the 
reference  should  be  contiiaiued  and  carried  on  by  him 
without  any  alteration  in  the  parties  to  this  cause.  An 
account  of  the  personal  estate  was  set  forth  in  the 
second  schedule  to  the  assignment  deed,  which  included 
a  debt  due  from  /.  B.  Frith  for  £5555  lOs.,  with  the 
following  note  set  opposite  thereto — "This  will  be  re- 
duced by  the  amount  of  award,  should  any  amount  be 
awarded  against  Mr.  Hiokey  under  the  arbitration  now 
pending;  such  amount,  however,  being  pledged  to  Mr. 
Mwnm  by  our  letter  to  him,  dated  15th  August,  1862." 
The  award  directed  the  payment  of  the  sum  awarded 
to  F.  Eimoorth  and  /.  Ebsworik,  or  W.  Spain,  their 
attorney. 
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Dofrley  and  Sheppard  now  moved  to  make  the  rule 
absolute.  Pending  the  arbitration  between  the  Ebs- 
worths  and  Eickey^  the  Mmoorths  assigued  their  estate ; 
and  the  note  referring  to  FrUVs  debt,  attached  to 
schedule  2  of  the  deed  of  assignment,  shows  that  the 
subject  matter  of  the  arbitration  was  intended  to  vest  in 
the  trustees,  although,  according  to  the  terms  of  the 
memorandum  of  the  respective  attornies,  no  suggestion 
was  formally  entered  on  the  record;  and  the  award, 
therefore,  being  in  favor  of  Hiohey^  without  mentioning 
the  trustees,  is  clearly  bad.  Further,  assuming  that  the 
memorandum  was  merely  intended  to  refer  to  the  question 
of  costs,  by  the  deed  of  assignment  all  the  Ebsworths* 
property  ^'of  any  description  whatsoever,  and  all  his 
rights  and  credits,  including  all  debts  due  to  him "  (a), 
and,  therefore,  the  contingent  liability  of  Hiekey  to  J^- 
warthSf  passed  to  the  trustees,  and  can  be  assigned  by 
them  to  a  purchaser  for  valuable  consideration  who  could 
thereupon  sue  Hiekey ;  and  by  7  Vic,  No.  19,  sect.  11, 
such  purchasers  are  protected  from  the  consequences  of 
fraud,  of  which  they  have  no  notice.  As  there  is  no 
final  discharge  of  all  future  [claim  against  Hiekey  by  the 
award,  he  is  still  liable  to  be  sued  by  the  trustees  or 
their  vendee ;  and,  therefore,  the  award  is  bad  (b).  But 
it  is  further  contended  that  this  memorandum  has  the 
same  effect  as  a  saggestion  on  the  record,  and  puts  the 
trustees  in  the  place  of  Hiekey^  and  makes  them  parties 
to  the  reference.  The  affidavits  on  both  sides  show  that 
such  was  the  intention  of  the  memorandum,  and  the 
award  is  therefore  bad  for  not  deciding  respecting  all 
the  parties;  Winter  v.  Munton  (c),  Harris  v.  Paynter, 
cited  in  BusseU  on  Awards  (d).  Assuming,  however, 
that  the  trustees  are  not  parties  to  the  arbitration, 
Hiekey  ought  not  to  be  bound  for  want  of  mutuality ; 
Marsh  v.  Wood  (e),  Sidddl  v.  Bourse  (/),  Antram  v. 
Chace  (g),  Ferrer  v.  Owen  (A),  Permel    v.    Wcdker  (i). 

(a)  3  Yio.,  No.  9,  sect  7.  (6)  BusseU  on  Awards,  29i. 

(e)  2  Mooro  723.  (d)  p.  265. 

(e)  9  B.  &  a  S59.  (/)  6  B.  &  0. 258. 

(g)  15  East  209.  (/»)  7  B.  &  0.  427. 

(t)  18  0.  B.  651 ;  26  L.  J.  O.  P.  9. 


1862. 

Ebswobth 
and  another 

V. 
HlOKET. 

October  21. 


332 


SUPREME  COURT  REPORTS. 


1862. 

Ebsworth 
and  another 

V. 
HlCKEY. 


The  trustees  also  are  the  substantial  plaintifi'B  in  the 
action  against  Mickey ;  and  the  award  is  bad  for  making 
the  money  payable  to  a  third  party,  because  Hiekey  is  still 
liable  to  be  sued  by  the  trustees,  5  Vic,  No.  9,  sect  37, 
and  a  plea  of  payment  to  the  Ebeworths  would  be  no 
defence.  Lastly,  if  the  award  is  void,  the  Court  will 
set  it  aside  altogether,  and  not  refer  it  back  to  the 
arbitrators,  except  on  a  separate  motion;  Parkinson 
V.  Smith  (a).  [Stephen,  C.  J.,  referred  to  Bradleg  v. 
Phelps  (b).] 

Sir  W.  Manning,  Q.  C,  MaHin,  Q.  C,  and  Ste^lien 
contra.  As  to  the  objection  that  the  money  is  awarded  to 
be  paid  to  the  Ebsworths,  and  not  the  trustees,  the  assign- 
ment deed  contains  a  clause  empowering  the  trustees  to 
sue  in  the  Ehsworths^  name.  [Wise,  J.  Is  not  the  clause 
directing  the  trustees  to  sue  in  the  Ebsworths*  name  im- 
proper, when  the  statute  (c)  provides  that  they  shall  sue 
in  their  own  name?  Stewart  v.  Qreaves  (d),]  There 
is  also  no  evidence  that  the  arbitrators  were  made  ac- 
quainted with  the  assignment,  or  had  any  notice  of  the 
assignees.  Further,  Hickey  is  bound  by  the  agreement 
of  his  attorney  that  the  proceedings  should  go  on  in  the 
Ebsworths'  name ;  in  other  words,  that  there  should  be  no 
change  on  the  record ;  and  the  memorandum  is  based  on 
that  assumption,  for  otherwise  costs  would  have  followed 
as  against  the  trustees  without  any  special  stipulation. 
The  trustees  are  not  bound  to  proceed  in  the  name  of 
the  Ehsworths.  Under  the  old  English  Bankruptcy 
Act,  if  an  action  had  been  commenced  by  the  bankrupt 
before  suing  out  the  fiat,  and  it  was  continued  by  the 
assignees,  they  were  obliged  to  carry  on  the  proceedings 
in  the  name  of  the  bankrupt  until  judgment,  when  and 
not  before  they  made  themselves  parties  to  the  action  by 
scire  fadasy  Eretchman  v.  Beyer  (e);  and,  therefore, 
the  award  being  in  the  EhswortM  names  is  correct. 
No  power  is  given  to  the  trustees  to  substitute  their 

(o)  30  L.  J.  Q.  B.  178.  (5)  6  Exch.  897;  21  L.  J.  Ex.  310. 

(c)  5  Vic,  No.  9,  sect.  37.       (d)  10  M.  &  W.  711. 

(e)  1  T.  B.,  cited  in  Aicb.  Bkplcy  (10  Ed.)  474. 
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names ;  and  the  arbitrators  were  bound  to  reoognize  the 
Ebtuforths  alone.  Bankruptcy  is  no  reyooation  of  the 
submission — Andr&WB  v.  Palmer  (a),  Taylor  y.  Shuttle- 
foorth  (J),  HdH>e  y.  FerrarB  (c\  Eemswcrih  y.  Brian  {d) — 
much  less  an  assignment  under  the  statute.  [Wiee,  J.. 
How  can  a  party,  by  referring,  withdraw  his  effects  from 
the  operation  of  the  Insolyent  Act  ?]  This  is  not  an  in- 
solyency,  but  an  assignment.  But  Sturges  y.  Owtzon  (e) 
shows  that  where  there  is  an  insolyency,  the  assignee 
may  disafSrm  the  submission;  but  if  he  does  not  dis- 
affirm, he  is  bound  by  the  award.  Marsh  y.  Wood  only 
decides  that  the  insolyency  of  one  party  justifies  his 
opponent  in  reyoking  the  submission.  In  Pennell  y. 
Walher  (/)  the  Court  would  not  interfere  under  the 
circumstances,  because  the  assignees  were  not  to  be  de- 
priyed  of  their  priyilege  of  ayoiding  the  defendant's  set- 
off, which  was  not  ayailable  before  the  arbitrators.  If 
the  assignee  can  be  shown  to  be  bound,  the  arbitration 
stands,  notwithstanding  the  bankruptcy ;  the  assignee 
may  repudiate  or  he  may  acquiesce.  The  memorandum 
and  the  affidavits  show  that  the  trustees  acquiesced  and 
agreed  to  be  bound  ;  and  Hiekey,  therefore,  cannot  com- 
plain that  he  is  liable  to  be  harassed  again;  Dod  y. 
Herring  (jg\  Govett  y.  Richmond  (A).  And  Hiekey  him- 
self is  bound  by  his  acquiescence  for  months  after  the 
assignment,  knowing  that  the  Ebewortha^  names  were 
being  continued,  and  taking  his  chance  of  the  decision 
being  in  his  fayor.  The  trustees  need  not  be  nominally 
parties;  it  is  sufficient  that  they  are  substantially  so. 
There  would  be  a  complete  defence  on  equitable  grounds 
if  the  defendants  were  sued  by  the  trustees. 

Darleg  in  reply.  There  is  no  eyidence  of  any  assent 
by  the  trustees.  The  trustees  must  sue  in  their  own 
name,  or  the  count  would  be  bad  under  the  act ;  and  a 
plea  of  payment  to  the  Ebsworths  would  be  no  defence, 


(a)  4  a  &  Aid.  250. 

0)  8  DowL  779. 

«)  7  Bxoh.  17 ;  21  L.  J.  Ex.  38. 
(/)  18  0.  B.651 ;  26  L.  J.  0.  P.  9. 
(g)  3  Stm.  148  ;  S.  0.  on  Appeal ;  1  Bubs.  &  M.  53. 
(/♦)  7  Sim.  1. 


!: 


(5)  6  B.  N.  0.  277. 
(d)  1  C.  B.  138. 
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because  all  debts  due  to  the  Efmoariha  vest  in  the  trustees. 
Assuming  bankruptcy  not  to  revoke  the  submission^  the 
cases  show  that  they  are  not  bound  by  the  award  unless 
they  are  parties  to  it.  The  trustees  were  bound  to  get 
themselves  made  parties  to  the  record.  In  HdUi  v. 
Ferrars  the  Court  refused  to  interfere,  because  the  party 
against  whom  the  award  was  made  had  his  remedy  over; 
but  Hieheif  has  no  such  redress.  In  Dod  v.  Herring  the 
assignees  attended  the  meetings,  and  distinctly  adopted 
the  proceedings.  It  was  the  duty  of  the  trustees  to 
give  notice  of  the  assignment  to  the  arbitrators.  K  the 
award  had  been  in  favor  of  Htekeiff  he  would  have  had 
no  remedy  against  the  trustees.  He  also  referred  to 
Aiming  v.  Hartley  (a). 

Stephen,  C.  J.  The  award  was  I  think  right  If 
bankruptcy  does  not  operate  to  revoke  a  reference,  a 
fortiori  a  statutory  assignment  does  not.  It  strikes  me 
as  very  doubtful  whether,  under  sect  37  of  5  Vic,  No.  9, 
the  trustees  of  an  assigned  estate  are  compelled  to  sue  in 
their  own  name.  But  I  am  clearly  of/  opinion  that  in  a 
pending  action  the  trustees  had  no  power  to  substitnte 
their  own  names  for  Ebsworths* ;  therefore,  their  only 
course  was  to  proceed  with  the  case  as  it  stood.  The 
arbitrators,  on  the  other  hand,  were  for  a  similar  reason 
bound  (on  the  record,  so  to  speak,)  to  recognize  in  tenns 
the  Ehawortha  alone ;  for  the  name  of  the  trustees  ooold 
only  have  been  substituted  by  motion  to  the  Court  The 
written  memorandum  signed  by  the  attorneys  for  Hidcey  ' 
and  the  trustees,  only  amounted  to  this — ^that  the  latter 
agreed  to  be  bound  by  the  reference,  and  to  accept  the 
award,  as  if  themselves  named  in  it.  Hichey  on  his  part 
assented  that  the  case  should  proceed,  the  trustees  so 
agreeing.  And  after  such  an  undertaking,  if  the  trustees 
were  to  sue  Hickey  on  the  same  cause  of  action,  the  latter 
would  in  my  opinion  have  a  good  defence  (under  the 
Common  Law  Procedure  Act)  on  equitable  grounds. 

Wise,  J.    I  think  the  award  valid.    Prima  faeie  it 
is  good;  and  there  is  no  statute  making  it  compulsory 

(a)  27  L.  J.  Ex.  145. 
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when  one  of  the  parties  becomes  insolvent  that  proceed- 
ings shonld  be  carried  on  in  the  name  of  the  assignees. 
Where  the  assignees  have  consented  to  be  parties,  they 
would  be  liable  to  attachment  for  non-compliance  with 
the  award.    But  this  application  is  not  to  make  the 
award  a  rale  of  Court  as  against  the  trustees ;  and  they 
are  not  therefore  parties  to  it.    They  are  parties  to  the 
award  so  far  that  they  cannot  now  dispute  it,  for  although 
not  parties  nominally^  they  had  notice  of  it,  and  they 
assented  to  it  going  on ;  and  they  are,  therefore,  bound 
by  it  and  precluded  from  suing  Hkkey  for  anything 
contained  in  the  reference,  as  in  Oovett  y.  Biehnond  (a), 
where  a  third  party  haying  a  claim  on  a  subject  of 
reference  between  A.  and  B.,  and  not  bringing  forward 
his  claim  was  held  in  Equity  bound  by  the  award,  which 
was  decreed  to  be  specifically  performed  without  any 
consideration  for  the  right  of  the  third  party.    The 
same  principle  was  applied  in  Dod  y.  Herring,  where  the 
assignees  had  acquiesced  in  the  proceedings,  and  Taylor 
y.  Parry  (h)  is  decided  on  the  same  principle.    These 
authorities  show  that  there  may  be  such  an  acquiescence 
as  to  preyent  assignees  from  disputing  its  results,  although 
they  are  not  properly  parties  to  it    In  case  of  bank- 
ruptcy the  assignees  may  Repudiate  the  submission  if  they 
like;  but  if  they  go  on  without  repudiating,  they  are 
bound.    My  present  impression  is,  that  the  trustees  had 
no  right  to  sue  in  the  name  of  the  WmoortM,  according 
to  the  principle  of  the  decision  in  Steward  y.  Oreawea  (0), 
that  where  a  statutory  power  to  sue  is  given,  it  must  be 
exercised  by  the  person  named  in  the  statute. 

Bule  discharged. 


1802. 

Bbswobth 
and  another 

V. 

HiCKST. 


(a)  7  Sim.  1. 


(b)  1  M.  &.  a.  622. 


(0)  10M.&W.711. 
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Ebsworth  and  another  agaimt  Hickgy. 

Matters  in      (^TEPHEN  for  the  plaintiflfe,  had  obtained  a   role 
were  referred  caUing  on  the  defendant  to  show  cause  why  an 

tore^^one^MT  ****ch''^®i^*  should  not  issue  against  him  for  not  paying 
pointed  by  £3027  28.,  the  sum  awarded,  and  also  £62  4s.y  the 
"^^II     costs  of  the  award.     The   affidavit  of  the  defendant's 

who  were  to 

chocflo  an  attorney  was  to  the  effect  that  the  award  was  made  by  J. 
a^d^aa^to^  floy  and  E.  B.  Cornish,  "without  first  taking  the  opinion 
be  made  by  of  or  Consulting  W.  C.  Wentworth,  and  W.  0.  WeiU- 
iny\wTof*'  ««^A  has  declared  his  dissent  to  the  said  award."  The 
tbcm.  They  affidavit  of  W.  C.  Wentworth  stated— « After  the  eyi- 
onTof^e^"  dence  on  both  sides  had  been  closed  at  a  meeting  of 
wbiiratorg  /.  Eay^  and  E,  B,  Comiah,  and  myselt;  in  the  matter 
the  award  of  the  said  arbitration,  /.  Hay  and  E.  B,  Cornish  pro- 
P'opwwd  by  posed  to  give  the  plaintiffs  an  amount  enormously  in 
were  insiBted  excess  of  what  I  conceivcd  the  evidence  would  justify. 
^id»  ^'^^^  I  stated  that  I  could  not  agree  to  any  such  proposal,  as 
from  tbe  arbi-  being  opposed  to  a  fair  and  equitable  adjustment  of  the 
*ttiOT  iwo'on^  differences  between  the  parties ;  and  that  if  it  were  in- 
asnbaeqaent  sisted  on,  and  to  Constitute  the  basis  upon  which  the 
Btoa^S^^eir  *''t)itration  was  to  be  made,  I  should  withdraw  from  the 
solicitor  to  arbitration.  I  believe  /.  Hay  and  E,  B,  Oomish  had 
aw^fwrnoh,  fiirther  meetings  in  the  matter  of  the  arbitration.  I  did 
when  it  was  '  not  receive  any  notice  to  attend  such  meetings,  nor  was 
pi^  bef^  '  consulted  further  as  to  the  award  made  herein."  It 
the  dissoi-  appeared  from  the  affidavits  of  Mr.  Haiy,  one  of  the  arbi- 
to^bS^hero-  trators  who  executed  the  award,  that  W.  C.  WentworA 
faaed  to  sign  **  attended  all  the  meetings  of  the  arbitrators  in  the 
i^en  ezecnted  Inference  except  on  the  occasion  of  their  instructing  their 
ty  ^%?^  solicitor  to  prepare  the  award  which  occurred  after  the 
motion  for'  meeting  particularly  referred  to  by  W.  0.  Wentworik  in 
f  ?no  "ftdfli-  ^^®  affidavit,  at  which  he  refused  to  join  in  the  award ; " 
ment  of  the  and  that  after  the  award  had  been  drawn  up,  namely,  on 
Sie^Md**  the  day  on  which  the  award  was  signed,  the  two  arbitra- 
was  good  and  tors  took  the  award  to  W.  C.  Wentworth,  placed  it  before 
mi^t*te  ^1e  ^™'  ^^^  explained  its  nature  and  contents,  and  asked 
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him  to  sign  it,  but  he  refused  to  do  so ;  and  that  they 
then  went  back  to  their  solicitors  and  executed  it. 

Darley  and  Sheppard  now  showed  cause^  The  re- 
fusal of  Wentworth  to  agree  in  the  award  was  not  final, 
nor  was  it  treated  by  the  other  two  arbitrators  as  such. 
For  after  the  meeting  at  which  Wentworth  said  that  he 
could  not  agree  to  the  proposed  award,  it  appears 
from  Mr.  Hay's  afiSdavit  that  there  was  another  meeting 
of  the  two  arbitrators,  when  they  instructed  their 
solicitor  to  prepare  the  award ;  and  which  when  drawn 
up  and  taken  by  them  to  Mr.  Wentworth  he  refused  to 
sign.  It  thus  appears  that  there  was  another  meeting, 
at  which  the  award  was  finally  determined  upon,  but  of 
which  meeting  Mr.  Wentworth  had  no  notice;  and  that 
the  arbitrators  themselves  did  not  consider  Wentworth's 
previous  dissent  as  final.  The  award,  therefore,  is  bad. 
In  re  Pering  v.  Eeymer  (a)  ;  at  all  events  the  Court  will 
not  enforce  it  by  attachment,  but  allow  the  Ebsworths  to 
proceed  by  action.  Lord  v.  Lord  (6),  Stdlworth  v.  Inns  (c), 
Hinton  v.  Meade  (d).  In  re  Beck  (e).  Mr.  Wenttoorth's 
affidavit  states  that  he  believed  there  were  further 
meetings  of  the  other  two  arbitrators,  of  which  he 
received  no  notice,  nor  was  he  consulted  further  as  to  the 
award,  and  this  affidavit  is  not  contradicted.  The  award 
is  also  wrong  for  directing  Eickey  to  pay  a  specific  sum 
for  costs,  or  if  the  Ebsworths  should  pay  the  sum  that  it 
should  be  refunded  to  them  by  Eickey,  The  arbitrators 
had  no  power  to  assess  their  own  costs^  or  to  deprive  the 
parties  of  the  right  of  having  them  taxed  by  the  proper 
officer ;  and,  therefore,  the  costs  should  have  been  taxed 
before  they  were  demanded.  Murnin  (/)  had  in  Equity 
a  lien  on  these  funds,  and  ought,  therefore,  to  have  been 
a  party  to  the  award.  Bums  v.  Carvalho  (g),  and  as 
Hickey  hsid  notice  of  this  claim  there  is  nothing  to  prevent 
Murnin  filing  a  bill  against  him,  there  having  been  no 
acquiescence    on    the    part    of   Murnin  as  in  Dod  v. 


1862. 

Ebsworth 
and  another 

V. 
HlOKEY. 

October  24. 


(a)  3  A.  &  £.  245. 
(c)  13  M.  &  W.  465. 
(e)  1  0.  ;B.  N.  S.  695. 

Y 


(5)  5  E.  &  B.  404;  26  L.  J.,  Q.  B.,  34. 
(d)  24  L.  J.  Ex.  140. 
(/)  Supra,  530.  (^)  4  M.  &  0.  690. 
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1862         Herring  (a),  so  as  to  prejudice  his  lien  on  the  fund.  Will 

EB8W0BTH     the  Court  then  grant  an  attachment  by  means  of  which 

and  another    ^i^Jcey  will  either  have  to  go  to  prison,  if  he  does  not  pay 

Hicmnr.      the  mgney ;  or  be  liable  to  be  sued  in  Equity,  if  he  does? 

On  the  point  as  to  the  assignment  of  costs  by  the  award 

they  also  referred  to  Boberts  v.  Eberhardt  (&),  Barnes 

V.  Hayward  (c).     IStepheUy  C.  J.,  referred  to  ThrelfaU  v. 

Fanshawe  (c?).] 

Sir  W.  Manmng,  Q.  C,  Martin,  Q.  C,  and  Steplien  in 
support  of  the  rule.  As  to  the  costs,  although  they  are 
not  taxed,  there  is  no  suggestion  that  the  amount  is 
either  unreasonable  or  excessive ;  and  if  they  were  thought 
so  by  the  party,  an  order  could  be  obtained  giving  the 
Prothonotary  liberty  to  review  the  charges,  Bussell  o» 
Awards  (e).  If  no  such  application  be  made,  it  is  to  be 
presumed  that  the  amount  is  right ;  or  that  he  knew  the 
costs  of  such  taxation  would  fall  on  himself.  [Darky, 
By  asking  for  an  order  to  tax,  the  defendant  would  admit 
the  validity  of  the  award.]  [Stephen^  C.  J.,  referred  to 
Bradley  v.  Timstow  (/).]  Mumin'a  alleged  equitable 
lien  is  immaterial.  [Stephen,  G.  J.  Assuming  that  the 
award  is  good,  can  the  Court  compel,  by  attachment, 
Mickey  to  pay  this  money,  if  by  doing  so,  Hickey  renders 
himself  liable  to  a  bill  in  Equity  ?]  Assuming  that  it 
is  a  good  and  equitable  lien,  it  appears  that  Murtiin  has 
been  cognizant  of  these  proceedings ;  and  that  he  as  well 
as  the  Ebsworths  consented  to  the  award  going  on  in  the 
Ebawarths^  name;  and  has,  therefore,  consented  to  the 
recovery  of  this  money  by  the  Ebsworths.  The  other  ob- 
jections are  more  properly  objections  to  the  award ;  and 
being  extrinsic  to  the  award  cannot  be  taken  in  a  motion 
for  an  attachment,  Bussell  on  Awards  (g);  and  the 
affidavits  show  that  there  was  no  other  meeting  of  the 
arbitrators  after  Wentworth  had  expressed  his  dissent, 
except  the  one  when  the  attorney  was  instructed  to  draw 
the  award  which  had  previously  been  agreed  to. 

(a)  8  Sim.  143;  S.  C,  1  B.  &  M.  153. 

(6)  3  C.  B.  N.  8.  482 ;  27  L.  J.  C.  P.  70.  (o)  1  H.  &  N.  742. 

(d)  19  L.  J.,  Q.  B.,  334.  '  (e)  p.  367. 

(/)  1  B.  &  P.  34.  (i)  p.  695, 
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Stephen,  C.  J.  It  is  impossible  to  read  Mr.  Went- 
worth's  affidavit  withont  seeing  that  he  intended  not  to 
attend  any  more  meetings  of  the  arbitrators.  But  it  has 
been  argued  that  the  two  arbitrators  who  were  agreed 
afterwards  dealt  with  Mr.  Wentworih  in  such  a  way  as  to 
bring  the  case  within  the  authority  of  In  re  Perring  v. 
Keymer  (a),  where  a  proposed  award  was  shown  at  a 
meeting  of  the  three  arbitrators,  to  which  one  of  them 
objected,  and  declared,  after  discussion,  that  if  the  other 
two  would  not  alter  their  views,  they  must  make  the 
award  by  themselves,  and  he  would  not  join  in  it.  But 
afterwards  a  draft,  different  from  that  of  the  proposed 
award,  was  sent  by  mistake  to  the  dissentient  arbitrator 
by  the  other  two ;  and  he  returned  it  with  comments  and 
objections.  The  other  two  subsequently  made  an  award 
corresponding  with  that  originally  proposed,  without 
again  submitting  it  to  the  third  arbitrator,  and  the  Court 
set  it  aside.  The  third  arbitrator  was  misled  by  having 
had  the  draft  award  sent  to  him,  and  by  returning 
his  comments  and  objections,  intimated  his  willingness 
to  go  on  with  the  arbitration.  There  was,  therefore, 
no  final  refusal  to  agree.  But  I  see  no  evidence  in 
the  present  case  that  Mr.  Hay  and  Mr.  Cornish  ever 
changed  their  minds  or  altered  the  basis  of  their  award 
after  WentwortKs  expression  of  his  intention  to  have 
nothing  more  to  do  with  it,  nor  do  I  see  any  necessity 
for  their  further  consulting  with  Wentworih,  I  also 
think  that  the  meaning  of  this  written  memorandum 
is  that  all  parties,  Mwmin  as  well  as  the  trustees, 
should  go  on  with  the  award  to  its  final  termination. 
There  is  no  apprehension  that  Murnin  could  succeed 
in  obtaining  by  bill  in  Equity  from  Hiekey  the  money 
which  by  the  award  Hiekey  is  bound  to  pay  to  the 
Ebsworths;  for,  in  the  first  place,  ilft^rmVs  consent  and 
acquiescence  to  these  proceedings  going  on,  and,  secondly, 
the  fact  that  the  money  was  paid  by  Hiekey  under  the 
compulsion  of  a  Court  having  full  jurisdiction  to  compel 
such  payment,  would  be  a  sufficient  answer  to  any  such 


1862. 

Bbswobth 
and  another 

V. 
HlOKlSY. 


(a)  3  A.  <fe  £.  245. 


HiCKEY. 
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1862.        suit    I  also  think  that  it  was  correct  to  make  the  preeent 
Eb8wobth~^  application  in  the  name  of  the  Ebsworths. 

and  another 

^^  Wise,  J,    I  am  of  opinion  that  it  would  not  he  an 

objection  to  the  award,  although  it  appeared  that  one 
only  of  the  arbitrators  directed  a  clerk  to  prepare  the 
award,  because  it  does  not  become  their  award  until 
they  have  assented  to  it,  and  signed  it.  But  assiuning 
that  there  was  another  meeting  of  Mr.  Hay  and  Mr. 
Cornish,  after  the  meeting  referred  to  in  Mr.  WerUworth's 
affidavit,  I  am  of  opinion  that  Mr.  WenttvortJis  conduct 
was  equivalent  to  a  withdrawal  from  the  reference,  and 
that  the  other  two  arbitrators  would,  therefore,  have  been 
justified  in  making  the  award  without  consulting  Hr. 
Wentworth  any  further.  In  In  re  Perring  v.  Eeymer,  the 
third  arbitrator  having  withdrawn  on  the  assumption  that 
the  award  was  to  be  on  a  certain  basis,  the  other  two  ar- 
bitrators afterwards  changed  their  minds,  and  again  called 
in  their  colleague,  because,  as  their  conduct  intimated, 
they  did  not  continue  in  the  same  opinion;  the  other, 
therefore,  recalled  his  withdrawal,  and  sent  in  his  com- 
ments and  objections,  of  which  they  took  no  notice ;  but 
in  the  words  of  Lord  Denman,  "the  others  were  at 
least  bound  to  hear  what  he  had  to  say  in  support  of 
them.  It  was  only  upon  full  notice  given  to  him,  that 
they  were  entitled  to  proceed  without  him."  The  same 
principle  is  recognized  in  the  case  of  In  re  Beck  (a). 
But  in  the  present  case  Wentworth  withdrew  after  express- 
ing his  dissent  from  the  proposed  award ;  and,  therefore, 
it  was  unnecessary  to  send  the  award  again  to  Wentworth; 
because  the  parties  have  not  been  deprived  of  Went- 
worth'8  assistance  except  through  his  own  act  I  am  also 
of  opinion  that  the  only  persons  to  enforce  the  award  arc 
the  Ebstvorths.  The  liability  of  Hickey  has  passed  into  a 
judgment,  and  the  Ebsworths,  and  not  the  trustees,  might 
bring  an  action  upon  it ;  therefore,  the  Ebsworths  are  the 
proper  persons  to  apply  for  an  attachment.  The  conduct 
of  Murnin  has  been  such  that  a  Court  of  Equity  would 
consider  him  concluded  by  the  terms  of  the  award,  OovdJt 
V.  Richmond  (b).  Rule  absolute. 

(a)  1  C.  B.  N.  S.  695.  (6)  7  Sim,  1. 
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Cowl  against  Macdokald. 

ABXTLE  had  been  obtained  calling  on  J.  8.  Bowlingy     compliance 
District  Court  Judge,  to  show  cause  why  he  should  ^ju^^^do 
not  sign  and  settle  a  case  on  appeal.  under  sect.  94 

It  was  an  action  of  slander,  tried  on  June  25th,  in  ^*^^i'e?''* 
which  the  plaintiff  had  obtained  a  verdict  with  £200  prescribing 
damages.    No  question  was  reserved  at  the  trial ;  but  on  Q^i^ier  of 
the  27th,  defendants  filed  a  notice  of  their  intention  to  giving  notice 
apply  for  a  new  trial,  and  after  sundry  adjournments  a  ^n^tSli'p'J^ 
new  trial  was    finally  refused  on  August  18th.      On  cedent  to  the 
July  30th,  notice  of  appeal  had  been  filed.  appeal. 

The  following  was  the  judgment  of  the  learned  Dis* 
trict  Court  Judge : — 

"  I  have  taken  time  to  consider  whether  I  ought  to 
sign  and  settle  the  appeal  herein.  The  case  was  tried  on 
the  25th  day  of  June,  1862,  when  a  verdict  was  given 
for  the  plaintiffs. 

Notice  of  appeal  was  given  on  the  80th  July ;  and  the 
question  is,  had  not  the  defendants  been  guilty  of  such 
laches  that  they  are  now  precluded  from  appealing. 

I  have  read  the  several  cases  following — 8tone  v. 
Deane  (a),  Foster  v.  Qreen  (6),  Sacking  v.  Lee  (c),  Wood^ 
house  V.  Woods  (d),  Evans  v.  Matthews  (e).  I  have  also 
read  the  brief  in  the  case  of  Whyte  v.  The  Bank  of  New 
South  Wales ;  the  facts  of  that  case  are  different  from  the 
facts  of  the  present,  and  I  do  not,  therefore,  feel  myself 
bound  by  the  decision  reported  to  have  been  arrived  at 
thereiu. 

The  point  having  been  taken  by  the  plaintiffs,  that  I 
have  no  jurisdiction  to  sign  and  settle  the  appeal  upon 
the  authority  of  8tone  and  another  v.  Deane^  &c.;  I 
reluctantly  come  to  the  conclusion  that  I  have  no  such 


f: 


o)  27  L.  J.  Q.  B.  819.  (b)  80  L.  J.  Ex.  268. 

c)  29  L.  J.  Q.  B.  206.  (d)  29  L.  J.  M.  0. 149, 

(«)  26  L.  J.  Q.  B.  166. 
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jurisdiction^  as  the  giving  notice  of  appeal  within  six  clear 
days  of  the  day  of  trial  is  a  condition  precedent  to  the 
right  of  appeal." 


October  27.        Butler  now  moved  to  make  the  rule  absolute.     The 
motion  for  a  new  trial  was  pending,  and  xmtil  that  was 
decided  notice  of  appeal  was  not  given.     Hacking  v. 
Lee  (a)  is  a  distinct  authority  to  show  that  the  Bules  are 
only  intended  to  regulate  the  procedure  on  appeal,  but 
not  to  deprive  the  party  of  his  right  to  appeal,  which  is 
given  him  by  section  94  in  distinct  terms.   The  limitation 
as  to  the  time  and  manner  of  giving  notice  of  appeal  is 
contained  in  the  proviso  to  the  section,  and  cannot  be 
intended  to  override  the  enacting  part  of  the  clause. 
The  decision  in  Stone  v.  Dean  (5),  which  is  relied  upon, 
was  on  sect.  14  of  13  &  14  Vic,  a  61,  which  itself  pro- 
vides expressly  that  notice  of  appeal  and  security  shall 
be  given  within  ten  days  after  the  determination  intended 
to  be  appealed  against.     But  the  District  Court  Act, 
by  "  leaving  the  time  and  manner  "  of  giving  notice  and 
security  to  be  prescribed  by  the  Bules,  shows  that  it  was 
not  intended  that  exact  compliance  with  them   should 
be  a  condition  precedent  to  the  enjoyment  of  the  right  of 
appeal ;  for  it  has  been  already  decided  by  this  Court  in 
White  V.  The  Bank  of  New  South  Wales  (o)  that  com- 
pliance with  Rule  115,  as  to  giving  notice  of  the  deposit, 
is  not  such  a  condition  precedent.    Rule  118  only  pro- 
vides that  notice  of  appeal  shall  be  given  within  six 
clear  days,  and  evidently  relates  to  the  procedure  on 
appeals ;  and  the  Court  will  not,  by  intendment,  take 
away  that  right  of  appeal  which  is  favored  by  the  com- 
mon law,  without  express  negative  words.     The  Rules 
will  thus  have  the  effect  of  preventing  the  appeal  from 
being  made  an  instrument  of  delay,  because  execution 
will  issue  in  the  usual  course,  unless  otherwise  ordered 
by  the  Judge.     [Stephen,  C.  J.     Rule  121   seems  to 
be  in  favor  of  your  argument.]      In  the  judgment  of 
Cromptonf  J.,  in  Hacking  v.  Lee,  he  intimates  his  opinion 
that  none  of  the  Rules  could  have  the  effect  contended 

(a)  29  L.  J.  Q.  B.  20i.       (&)  27  L.  J.  Q.  B.,  319.        (c)  Supra  109. 
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for,  althongh  it  might  be  otherwise  where  the  proyisions        1862. 
were  contained  in  the  statute  itself.  Ck)WL 

V. 

_  .  -  ,  -  Maodonald. 
Holroyd  contra,  relied  on  the  cases  cited  m  the  judg- 
ment of  the  District  Court  Judge,  and  contended  that 
the  notice  of  appeal  had  not  been  given  within  six  clear 
days  of  the  trial,  pursuant  to  Rule  188,  and  that,  there^ 
fore,  the  appellants  were  too  late. 

The  judgment  of  the  Court  was  now  delivered  by  Novembot  20. 

Wise,  J.  This  was  an  application  for  a  rule  in  the 
nature  of  a  mandamus,  to  compel  one  of  the  Judges 
of  the  Sydney  district  to  settle  a  case  on  appeal.  The 
motion  was  set  down  by  mistake  as  a  special  case,  and 
was  heard  by  consent  at  the  sittings  after  term.  It  was 
objected  by  Mr.  Holroyd,  on  behalf  of  the  plaintiff,  who 
had  succeeded  in  the  Court  below,  that  the  notice  of 
appeal  not  having  been  given  within  six  clear  days  of 
the  day  of  trial,  pursuant  to  Bule  118,  the  appellants 
were  too  late.  The  question  turns  upon  the  construction 
of  sect.  94  of  the  District  Courts  Act,  which,  after 
enacting  that  in  certain  cases  the  dissatisfied  party  may 
appeal,  contains  the  following  proviso : — Provided  that 
"  such  party  shall,  within  such  time  and  in  such  manner 
as  shall  be  prescribed  by  the  Bules  to  be  made  under 
this  Act,  give  notice  of  such  appeal  to  the  other  party 
or  his  attorney." 

We  are  of  opinion  that  this  proviso  makes  the  rules 
which  prescribe  the  time  and  manner  of  giving  notice  of 
appeal  part  of  the  enactment,  and  consequently  a  com- 
pliance with  such  Bules  is  a  condition  precedent  to  the 
exercise  of  the  statutory  right  of  appeal.  White  v.  The 
Bank  of  New  South  Wales  (a)  was  referred  to  as  an 
authority  to  the  contrary ;  but  in  that  case  the  notice  of 
appeal  was  given,  and  the  amount  required  as  security 
deposited  in  time,  although  the  case  on  appeal  was  not 
presented  for  signature  within  the  time  mentioned  by 
Bule  122.  We  held  that  this  Bule  was  not  incorporated 
with  section  94,  and  was  like  a  similar  rule  under  the 

(a)  Supra  159. 
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English  County  Court  Act  (a)  directory  merely^  non-com- 
pliance with  which  would  only  prevent  the  appeal  being  a 
stay  of  execution.  But  the  Bule  now  under  consideration, 
however  strictly  relating  to  the  time  of  giving  notice  of 
appeal,  is  to  be  construed  imperatively.  This  decision 
is  in  accordance  with  Stone  v.  Dean  (b),  Woodhouse  v. 
Woods  (c),  and  Morgan  v.  Edwards  (d).  The  notice  of 
appeal  was  given  indeed  within  six  days  of  the  dismissal 
of  a  motion  for  a  new  trial,  but  this  is  immaterial,  as  the 
learned  Judge  had  not  at  the  trial  reserved  any  question. 
Where  this  is  done,  the  time  for  appeal  would  run  from 
the  date  of  his  judgment,  as  that  would  be  his  final 
determination  or  direction  in  point  of  law;  Foster  v. 
Green  (e). 

Motion  discharged  with  costs. 


October  10. 


CatUo 
which  wero 
under  tho 
charge  of  A., 
who  was  an 
infant,  wero 
tttolen.    Held^ 
that  the  pro- 
perty in  the 
cattle  was 
rightly  laid  in 
A. 


The  Queen  against  Newman. 
SPECIAL  case  stated  under  13  Vic,  No.  8,  Sect  1. 

"  The  prisoner  was  convicted,  on  very  clear  evidence, 
of  having  stolen  several  head  of  horned  cattle,  and  was 
by  me  sentenced  thereupon  to  five  years'  hard  labour  on 
the  roads.  The  only  point  reserved  is,  as  to  the  owner- 
ship of  those  animals.  It  was  reserved  at  the  instance 
of  the  prisoner's  counsel,  and  depends  on  the  following 
circumstances. 

The  property  was  laid  in  Joseph  Miller,  a  lad  of  not 
quite  twenty  years  of  age,  who  had  charge  of  the  cattle, 
on  behalf  of  his  sister  (or  brothers  and  sisters)  and  him- 
self, as  the  parties  ultimately  entitled  to  them.  The 
following  is  the  whole  of  Millers  evidence,  on  cross- 
examination,  as  to  that  matter : — 

*  The  cattle  belonged  to  my  father's  estate.  At  present 
they  are  mine ;  I  am  the  protector  of  them.  When  my 
sister  comes  of  age  the  cattle  are  to  be  divided.     No 


(a)  See  EackingY.  Lee,  29  L.  J.  Q.  B.  204. 
(5)  27  L.  J.  Q.  B.  319. 
Id)  29  L.  J.  M.  G.  108. 


(o)  6  Jur.  N.  S.  421. 
(e)  30  L.  J.  Ex.  263. 
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account  is  kept  of  them.    I  am  in  charge  of  them.     I        i862. 

pay  for  the  license  of  the  land,  but  do  not  know  in  whose   "rhe  Queen 

name  the  license  is  taken  out/    The  witness  afterwards     _  ▼• 

said — *  It  is  taken  in  my  name.     My  father's  name  was 

also  Joseph  MiUer.     I  am  not  twenty.     My  stepfather 

lives  on  the  ground.     There  is  a  will,  and  there  are 

executors.     A   new  station  has  been  acquired  by  me. 

The  cattle  fed  sometimes  on  this,  and  sometimes  on  my 

father's.     I  believe  that  Mr.  Marsh,  one  of  the  executors 

of  the  will,  takes  out  the  licenses.     The  fees  are  paid  out 

of  the  estate,  I  believe,  except  my  own,  which  I  pay  for. 

I  have  seen  the  bullock  and  cow  on  my  own   station 

withiti  five  weeks  of  the  time  of  my  seeing  them  with 

Mr.  Glazier.* 

The  question  is,  whether  the  property  was  or  not,  on 
these  facts,  as  against  a  mere  wrong  doer,  sufBciently 
shown  to  be  in  the  witness. 

Alfred  Stephen." 

Solroyd  for  the  prisoner.  The  property  was  im- 
properly laid  in  the  child,  and  ought  to  have  been  laid 
in  MarsKs  executors.  Where  the  goods  have  been  held 
to  be  rightfully  described  as  the  goods  of  a  child,  have 
the  cases  of  clothes  and  other  necessaries  ;  Boscoes 
Criminal  Mjidenoe  (a),  B,  v.  Hughes  (b\  Here  the 
child  was  a  mere  stockman ;  and  the  licenses  for  tho 
station  were  taken  out  by  one  of  the  executors.  In 
Scott's  Case  (c),  and  Gahey's  Case  {d\  the  property  was 
not  laid  only  in  infants.  The  prisoner  might  now  be 
charged  with  larceny  of  cattle  belonging  to  Marsh's  execu- 
tors. Where  the  property  of  an  intestate  has  been  stolen, 
it  ought  to  be  laid  in  the  Curator,  and  not  in  the  person 
in  possession. 

No  counsel  appeared  for  the  Crown. 

Stephen,  C.  J.  It  is  difficult  to  say  in  whom  the 
property  of  these  cattle  strictly  is ;  it  may  be  in  either 
the  devisee  or  the  executor.     But  the  law  says  that  the 

(a)  p.  627.  (5)  0.  &  M.  598. 

Ce)  R  &  B.  13.  (d)  Id.  l78. 
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property  in  such  case  may  be  laid  in  the  bailee  or  person 
having  the  charge  of  the  thing  stolen.  Is  there,  there- 
fore, any  evidence  that  Joseph  Miller  was  a  bailee  of 
these  cattle  ?  He  might  be  more  or  less  responsible  as 
bailee,  but  was  he  not  a  bailee  ?  Was  he  not  entitled  to 
keep  these  cattle  for  himself  and  for  others  ?  If  I  gave 
a  horse  to  a  boy  to  hold,  and  the  horse  is  converted  by 
A.  while  in  the  boy*s  possession,  the  latter  is  a  bailee  of 
the  horse,  although  he  cannot  sue  A.  for  the  conveision 
except  by  his  next  friend.  I  am  of  opinion,  therefore, 
that  Joseph  Miller  was  a  bailee  of  these  cattle,  and  that, 
therefore,  the  property  was  rightly  laid  in  him. 

Conviction  sustained. 


'Whereinan 
action  in  the 
Supreme 
Ck>urt  the 
verdict  is  less 
than£80;bnt 
the  amonnt  of 
the  verdict 
added  to  the 
amonnt  paid 
into  Court  is 
greater  than 
£30;  the 
plaintiff  is 
entitled  to  his 
costs  'without 
a  Judge's  cer- 
tificate under 
sect.  101  of 
the  District 
Oourt  Act, 
unless  there 
has  been  a 
tender  of  the 
amount  paid 
into  Court. 


Bakclat  against  Manby. 

THE  plaintiff  sued  the  defendant  for  £55  8s.  8d.,  for 
goods  sold  and  delivered.  The  defendant  pleaded 
first,  as  to  £4  19s.  6d.,  never  indebted ;  second,  as  to  £14 
8s.  8d.,  set-off;  third,  as  to  the  residue  payment  into 
Court,  £36  Os.  6d.  Issue  was  joined  on  the  first  and 
second  plea,  but  no  issue  was  joined  on  the  third  plea. 
The  cause  was  tried  before  Wise,  J.,  and  the  jnry  found 
a  verdict  for  the  plaintiff,  with  £13  7s.  2d.  damages. 
After  the  verdict  the  plaintiff  took  out  of  Court  the  £36 
Os.  6d.,  paid  by  the  defendant,  and  filed  a  nolle  proseqm 
as  to  the  defendant's  third  plea. 

The  plaintiff  then  taxed  his  costs,  and  was  allowed  by 
the  Prothonotary  to  recover  the  general  costs  of  the 
cause.  At  the  taxation  the  defendant  objected  that  less 
than  £80  had  been  recovered,  and  that  as  no  certifi- 
cate had  been  obtained,  the  plaintiff  was  not  entitled  to 
such  costs;  this  objection  was  overruled  by  the  Protho- 
notary. 

The  defendant  then  applied  in  Chambers  to  TTiS^,  J^to 
set  aside  the  Prothonotary's  allocatur,  and  this  application 
was  dismissed  with  costs.  His  Honor  stated  that  the  effect 
of  the  nolle  prosequi  was  the  same  as  if  it  had  been  filed 
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immediately  after  plea  pleaded,  and  the  defendant  had        1862. 

then  taken  the  £36  Os.  6d.  out  of  Court ;  and,  further,      Babclat 

that  the  words  of  the  District  Court  Act  showed  that       j^^^y 

the  intention  of  the  Act  was  that  the  plaintiff  recovering 

more  than  £30  by  bringing  his  action  was  entitled  to  his 

costs;  and  that  James  v.  Vane  (a)  was  an  authority  in 

&yor  of  the  plaintiff.     In  that  case  there  had  been  tender 

before  action^  which  the  plaintiff  ought  to  have  accepted 

and  have  sued  for  the  balance ;   and  that,  therefore,  he 

only  recoTored  by  bringing  the  action,  this  smaller  sum. 

He  also  referred  to  Chambers  v.  Wiles  (h). 

A  rule  ndsi  haying  been  obtained  to  rescind  the  order 
of  Wise,  J., 

Saiamons,  for  the  defendant,  now  moved  to  make  the  Jone  10. 
mle  absolute.  The  effect  of  entering  a  noUe  proseqm 
as  to  any  portion  of  the  plaintiff's  claim,  is  to  withdraw 
from  the  record  all  such  cause  of  action,  Amor  v.  CWA- 
hert  (c) ;  and  to  deprive  him  of  all  right  to  say  that  he 
has  "recovered"  such  amount;  Jam^  v.  Vane  (d), 
Ooodee  v.  Ooldamith  (e).  He  also  referred  to  1  Williams* 
Saunders  207,  note  2,  Tamiin's  Law  Dictionary,  Tit. 
NoUe  Prosequi. 

Sheppard  contra.  The  argument  on  the  other  side  is 
to  the  effect  that  by  mere  force  of  entering  a  nolle  prose" 
jui  the  plaintiff  has  cut  out  of  his  declaration  something 
which  the  defendant  has  admitted  to  be  due,  which  is 
absurd.  The  entering  the  nolle  prosequi  was  a  mere 
irregularity  which  the  defendant  waived  by  receiving 
the  replication  without  objection.  This  money  was 
recovered  in  the  action  within  the  101st  section  of  the 
District  Court  Act.  He  also  referred  to  Chambers  y. 
Wiles,  Fallows  v.  Bird  (/  ). 

Stephen,  C.  J.  The  question  is  whether  the  plaintiff 
is  entitled  to  his  costs  as  having  recovered  more  than 
£30.    The  cases  cited   by  the  defendant  do  not  apply. 

(o)  29  L.  J.  Q.  B.,  169.  (6)  24  L.  J.  Q.  B.  267. 

(c)  3  M.  &  G.  1.  (d)  20  L.  J.  Q.  B.  169. 

(«)  2  M.  *  W.  202.  (/)  2  0.  M.  &  B.  460. 
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1862. If  the  defendant's  argument  were  valid,  a  plaintiff  who 

Barclay     had  a  claim  of  £50  against  a  defendant,  might  be  com- 
^  ^-  pelled  to  sue,  and  if  the  latter  without  making  any  tender 

before  action,  paid  £30  into  Court,  and  the  plaintiff, 
therefore,  recovered  only  £20  by  verdict,  he  would  be 
deprived  of  his  costs,  although  he  had  recovered  the 
£50  in  consequence  of  bringing  his  action,  and  although 
the  conduct  of  the  defendant  had  obliged  him  to  incur 
the  costs  of  so  doing.  But  the  defendant  says  further, 
"  You  have  entered  a  nolle  prosequi  as  to  d^6,  and  so 
as  respects  that  amount  you  are  out  of  Court,  because 
the  old  decisions  show  that,  notwithstanding  the  ncBe 
prosequi,  you  can  sue  again;  and,  therefore,  you  did 
not  recover  that  amount  in  this  action."  Now  is  it 
incorrect  to  say  that  the  plaintiff  has  recovered  this  £36 
notwithstanding  the  entry  of  this  prosequi?  I  think 
that  it  is  not  incorrect.  There  have  been  oversights  and 
irregularities  on  both  sides,  but  we  cannot  say  that  the 
money  paid  into  Court  by  the  defendant  and  taken  out 
by  the  defendant  has  not  been  recovered  because  of  these 
irregularities.  The  Bule,  therefore,  will  be  discharged, 
but  under  the  circumstances  without  costs ;  and  the  order 
of  Mr.  Justice  Wise  will  be  varied  so  far  as  it  awards 
costs  to  the  plaintiff. 

Wise,  J.,  concurred. 

Bule  discharged  without  costs. 
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Pennington  against  Manby.  October  i7. 

•^  A  warrant 

JUDGMENT  haying  been  signed  by  the  plaintiff  in  b.  authorized 
^     the  preceding  case  he  issued  execution  on  June  the  A- *^  ^^ . 

„ .,  '^     -.,       '^_    ,    .    ,  -111  .         1  1   judgment  in 

Dtn.      On   May  22nd  judgment  had   been  signed  and  an  action  for 
execution  issued  upon  a  warrant  of  attorney  given  to  naoj^eyii^d 

__    T\  Jo  and  received 

W.  Pennington  by  the  defendant  Manby.    The  warrant  for£iiii.   A. 

of  attorney  authorized  judgment  to  be  entered  up  in  an  ^^^1^"^^' 

action  ''of  debt  for  money  had  and  received  for  the  sum  aotionforwork 

of  £112    sterling,  at    the    suit"  of   Pennington;    and  ^^Jsoa^^^^^ 

thereupon  to  confess  the  same  action  or  else  to  suffer  a  ^s,  costs,  and 

judgment  by  **nil  dicit,*'  or  otherwise  "to  pass  against  t?on.Uponthe 

me,  &c.,  in  the  said  action ;  and  thereupon  that  execution  application  of 

may  iajue  for  the  said  sum  of  £112,  together  with  costs  execution' 

of  suit"     The  judgment  signed  was  in  an  action  for  CTeditorofB., 

work  and  labour  performed,  and  on  accounts  stated;  aside  the  judg- 

and  after  stating  the  formal  parts,  it  concluded  "  there-  °^®°*  and  exe- 
fore  it  is  considered  that  the  plaintiff  do  recover  against      when  a! 

the  defendant  the  said  £150,  and  £3  5s.  for  costs  of  suit.  "^fiJ"^^" 

,  ,        .    ,  A      -X  ment  he  filed 

It  was  endorsed  '^judgment  upon  warrant  of  attorney  an  affidavit 
for  £112  and  £3  5«.  costs  of  suit."     Pennington  also  ]^li^;^^^ 
filed  an   affidavit  that  "the  abovenamed  defendant  is  truiyindebted 
justly  and  truly  indebted  to  me  in  the  sum  of  £112,  for  ^^'^f'^^j*^^ 
work  and  labour  done  and  performed  by  me  for  the  said  for  work  and 
defendant  and  for  money  found  to  be  due  from  the  said  fopm^ffl^y 
defendant  to  me  upon  accounts  stated  between  us."  an  insofflciont 

A  rule  had  been  obtained  calling  on  W.  G.  Pennington  ^Uh  Me4  of 
to  show  cause  why  the  warrant  of  attorney  given  to  him  the  Supreme 
by  the  defendant,  and  the  judgment  and  execution  thereon  Mwch,  I85u? 
should  not  be  set  aside.  Quture, 

whether  a  foe 
being  payable 

Sheppard  moved  to  make  the  rule  absolute.      This  to  the  Crown 
application  may  be  made  by  a  judgment  creditor  who  a  writ  of  sum- 
has  an  interest  in  defeating  a  prior  judgment.    Semple  ™^y;  "^^®' 
V.    Nicholson  (a),  Newland    v.     WatMn  (6),  Martin   v.  17,  such  writ 

(a)  28  L.  J.  Ex.  217.       (6)  9  Bing.  113.       (o)  3  B.  &  Ad.  934.  w^f of^'^ 

attorney. 


V. 

Manbt. 
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1862.  No  writ  of  summons  has    issued  according  to  the 

Penionoton  Common  Law  Procedure  Act,  and,  therefore,  there  is 
no  valid  process  of  law.  The  Crown  has  also  been  de- 
priyed  of  the  fee  to  whiqh  it  is  entitled  under  15  Yic., 
17 ;  and  the  judgment,  therefore,  is  void. 

Secondly,  the  warrant  of  attorney  only  authorizes  the 
judgment  to  be  signed  for  £112,  and  in  any  action  for  any 
money  had  and  received ;  whereas,  judgment  has  been 
signed  for  £150  and  costs,  and  in  an  action  for  work 
and  labour ;  and  it  is  therefore  void.  Page  v.  South  (a). 

Lastly,  by  the  4th  Bule  of  March,  1856  Q)\  before 
suing  out  execution  the  plaintiff  is  to  **  file  an  account  of 
what  is  justly  due  to  him  under  such  judgment ; "  which 
is  to  be  verified  by  oath.  The  affidavit  filed  does  not 
give  any  information  beyond  that  contained  in  the  judg- 
ment. The  warrant  of  attorney  is  therefore  bad ;  and  the 
judgment  and  the  execution  ought  to  be  set  aside. 

Fcmeett  contra.  The  Court  will  not  entertain  this 
application  by  a  third  party,  unless  it  is  a  fraudulent 
transaction,  Martin  v.  Martin  (c),  Ghipp  v.  Harm  (5). 
In  Semple  v.  Niehohon  there  was  a  substantial  defect; 
and  in  contravention  of  the  Stamp  Act.  The  want  of 
the  writ  of  summons  would  only  amount  to  an  irregu- 
larity which  has  been  waived  by  the  defendant  as  in 
Gharlesworih  v.  Ellis  (e).  The  warrant  has  been  sub- 
stantially followed  ;  it  authorizes  a  judgment  in  an  action 
of  debt ;  and  the  judgment  was  signed  in  an  action  of 
debt.  If  judgment  recovered  were  pleaded,  this  judg- 
ment would  be  ample  evidence  for  the  jury  that  it  was 
the  same  cause  of  action ;  and  the  affidavit  filed  giyes 
all  the  information  required.  Bule  4  is  inapplicable  to 
such  a  case. 

Stephen,  G.  J.  The  judgment  and  execution  must 
be  set  aside ;  the  Court  has  a  general  jurisdiction  orer 
warrants  of  attorney,  and  at  the  instance  of  a  third  person 
having  an  interest  in  defeating  the  judgment  which  has 

(a)  2  Dowl.  &  L.  108.  (5)  Sup.  Ct  Pr.  47. 

(c)  3^B.  &  Ad.  937.  (d)  6  M.  &  W.  430. 

(e)  7  Q.  B.,  678, 
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been  signed  without  suflScient  authority  will  interfere,        1862« 

and  not  allow  him  to  be  prejudiced.    The  power  con-    fenmingtoh 

ferred  by  the  warrant  must  be  strictly  pursued,  which       --T- 

authorizes  a  judgment  in  an  action  for  money  had  and 

received,  but  the  judgment  signed  is  for  work  and  labour 

performed,  which  appears  to  me  to  be  a  substantially 

different  thing.    Further,  the  judgment  is  signed  for 

£150  and  costs,  whereas  the  warrant  authorizes  it  to  be 

signed  for  £112  only :  and  I  think  that  if  the  judgment 

had  been  signed  for  £112  and  costs,  it  would  have  been 

irregular  according  to  the  authority  of  Fage  v.  South. 

The  Common  Law  Procedure  Act  directs  that  all  ^*  actions 

shall  be  commenced  by  writ  of  summons ;  and  it  may  be 

that  a  defendant  by  his  conduct  as  by  appearing,  might 

waive  this  objection ;  but  yet  a  third  party  might  take 

advantage  of  the  illegality,  as  in  Semple  v.  Nichohon  (a), 

where  judgment  signed  on  an  unstamped  warrant  was  set 

aside  at  the  instance  of  a  judgment  creditor,  on  the 

ground  that  it  was  in  fraud  of  the  revenue.    But  it  is 

unnecessary  to  decide  this  point  on  the  present  occasion. 

Lastly,  I  think  there  has  not  been  a  compliance  with 

Kule  4,  which  was  made  for  the  protection  of  defendants, 

and  is  applicable  to  this  case. 

Wise,  J.  The  execution  is  bad  for  not  following 
Bule  4,  and  must  be  set  aside.  The  judgment  also  is 
bad,  for  the  warrant  does  not  authorize  any  appearance  in 
the  action  specified  in  the  judgment  I  think  there  is 
much  force  in  the  argument  derived  from  the  cases  under 
the  Stamp  Act,  as  to  the  necessity  of  a  writ  of  summons, 
but  it  is  unnecessary  to  decide  the  point. 

Judgment  and  execution  set  aside  without  costs. 


(a)  28  I^.  J.  Ex.  217, 
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1862. 


Barclay  against  Manbt. 
Pennington  against  Manby. 

There  being  fJlHIS  was  an  application  on  the  part  of  the  sheriff,  and 
between^he  ^^*  Barclay^  for  an  order  on  Mr.  Pennington  to  pay 

special  bailifls  over  the  proceeds  of  an  execution  against  one  Mavby^ 
two  execution  *^®  judgment  having  been  set  aside  at  the  instance  of 
creditors  of      Barclay y  who  was  a  judgment  creditor  of  Manby's. 
had^rio7  '*  appeared  on  the  affidavits  that,  on  June  30th,  Javm 

possefisionof    Martin,  who  had  been  appointed  as  special  bailiff  to 

fiTOOQS  861Z6Q 

The  special  *  execute  three  writs  of  fi.  fa.  at  the  suit  of  Barclay 

^^^\^^f{  against  Manhy^  took  possession  of  goods  and  chattels  at 

lowing  guar  Manby*8  residence ;  that  after  he  had  so  taken  possession, 

ronteotothe  qj^q  Bum,  a  special  bailiff  appointed  to  execute  ^fi.fa, 

ofi?.— **i  at  the  suit  of  Pennington  v.  Manby ,  claimed  "by  virtue 

^ou^a  ffuaran-  ^^  ^^^^  warrant  prior  possession  of  the  said  goods  and 

teethatlwiU  chattels,"  and  in  consequence  of  such  claim   Martin, 

shOTSairp^  under  the  instructions  of  Barclay's  attorney,  withdrew 

ceeds  realized  from  possession  in  Consideration  of  receiving  the  follow- 

tlJe'^eff^te  ""^  i»S  undertaking  from  Burn  :— 

levied  on  in  «  Eden,  22nd  July,  1862. 

^^h'T^  a^t  Pennlngion  v.  JJfanfty.— Mr.  Jtfarttn,  special  bailiff  in  the  cases  (BafcTay 

^bailiff"  ^*  -^<^"^)*    ^  hereby  giVe  yon  a  guarantee  that  I  will  forward  to  the 

The  judgment  sheriff  of  the  colony  of  New  South  Wales  all  proceeds  realised  by  the 

of  A,  having  sale  of  the  effects  levied  on  in  the  above  case  in  which  I  act  as  bailiff. 

been  set  aside  Fred.  Burn,  special  bailiff." 

at  the  instance 

goSshad**^^  The  goods  were  subsequently  sold,  and  the  proceeds 
been  sold  and  paid  over  to  Pewnington.  In  October  last,  the  judgment 
iiandSloverto  ^^  ^^^  ^^^0  of  Pennington  v.  Manby  was  set  aside,  and 
A.  The  Court  Pennington  having  refused  to  restore  the  proceeds  of  the 
application  of  execution,  this  application  was  made.  Mr.  Pennington 
B^  ordered  stated  in  his  affidavit  that  the  undertaking  was  given  by 
bo  refunded.     Bum  "without  his  knowledge  and  consent."    And  his 

affidavit  proceeded :  "  Upon  my  receiving  intimation  that 
such  an  undertaking  had  been  given,  I  saw  the  sheriff, 
and  he  then  told  me  that  as  he  held  a  bond  he  considered 
that  he  had  nothing  to  do  with  the  receipt  of  the  money, 
that  I,  as  an  execution  creditor,  was  the  proper  party  to 
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receive  the  same,  and  that  if  the  money  came  to  his         ^862. 


hands,  he  should  at  once  pay  it  over  to  me.  I  accordingly  Babclat 
wrote  to  Mr.  Bwmy  directing  him  to  pay  the  amount  of  maott. 
the  net  proceeds  of  the  levy  over  to  me."  Pbnkinoton 


Sheppard^  on  behalf  of  the  sheriff  and  Barclay^  obtained 
a  rule  calling  on  Fevmington  to  show  cause  why  he  should 
not  refund  the  sum  of  £84  thus  realized. 

Sheppard  moved  to  make  the  rule  absolute.  The 
Court  will  make  this  order  to  do  complete  justice  in  the 
case,  if  the  plaintiff  shows  that  he  has  a  right  to  the 
money ;  Ex  parte  Hart  (a).  The  plaintiff  has  a  right  to 
the  money,  independent  of  the  agreement  of  Bwm;  and, 
moreover,  the  sheriff  is  entitled  to  come  and  ask  for  this 
order,  because  it  has  been  made  necessary  by  the  default 
of  the  officer  appointed  by  Penmngton, 

Barley  contra.     The    sheriff   and  Barclay    have    no 
locus  standi.    This  is  an  application  for  a  writ  of  resti- 
tution, which  will  only  be  entertained  by  the  Court  when 
made  by  the  execution   creditor,  Ohitty's  Archhold  (b); 
who,  if  he  chooses,  may  waive  the  irregularity.    The 
document  signed   by  Bvm  is  merely  a  guarantee  on 
which,  if  Ba/rclay  pleases,  he  can  proceed,  and  was  alto- 
gether vitra  vires.    Assuming,  however,  that  it  was  the 
undertaking  of  Pennington,  the  Court  will  not  interfere 
summarily  to  enforce  it,  as   not  being   ''given  in  his 
character,  and  as  an  incident  to  his  office  of  attorney," 
but  leave  the  party  to  his  action,  Walker  v.  Arlatt  (c) ; 
or  to  his  remedy,  by  attachment  under  sect.  37  of  the 
Common  Law  Procedure  Act.     There  is  no  allegation  of 
fraud    or    collusion    between    Penmngton   and    Mamhy. 
[Wise,  J.     There  were  two  executions  in  the  sheriff's 
hands,  and  the  bailiff  seizing,  seizes  under  both  execu- 
tions.]   In  the  present  case  there  were  two  separate  special 
bailiffs,  and  seizure  by  one   of  them  would  not  be  a 
seizure  by  the  other.     In  Ex  parte  Hart  it  was  the  exe- 
cution debtor  that  made  the  application.    As  to  the 


(a)  2  Dowl.  &  L.  778. 

(c)  1  Dowl.  61 ;  cited  Ch.  Arch.  61. 
Z 


(5)  603. 


V. 

Manbt. 


October  24. 
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1862,  undertaking,  Pennington   in    his   affidavit    states   that 

Babolat  Bum  had  no  authority  to  give  it ;  and  his  warrant  only 

mZIbt  empowers    him    to    pay    the    fruits    of    execution    to 

Pennington  Pennington, 

Manbt.  Sheppard  in  reply.     The  present  application  merely 

asks  that  money  paid  imder  a  warrant  of  attorney, 
which  is  an  instrument  oyer  which  the  Court  exercises 
a  peculiar  jurisdiction,  should  be  ordered  to  be  restored  to 
the  person  who  is  entitled  to  it.  The  Court  will  see 
that  this  undertaking  by  one  of  its  officers  is  fulfilled. 
[Stephen,  G.  J.  If  the  sheriff  hold  two  writs,  can  he 
not  elect  to  sell  under  the  second,  and  in  such  case  will 
not  the  only  remedy  of  the  person  claiming  under  the 
prior  writ  be  an  action  against  the  sheriff?]  The  duty  of 
the  special  bailiff  was  to  pay  the  proceeds  to  the  sheriff 
and  not  to  Pennington,  and  it  makes  no  difference  in  the 
principle  if  the  money  is  improperly  paid  to  Pennington; 
and  lastly,  the  application  is  made  by  the  sheriff. 

Cur.  ad.  t^ufi. 

Deoember  11.       WiSE,  J.,  delivered  the  judgment  of  the  Court  as 
follows,  after  stating  the  facts  as  above  : — 

If  it  were  not  for  the  provisions  of  7  Vic,  No.  13,  this 
application  would  fail,  because  a  special  bailiff,  according 
to  English  law,  is  merely  the  agent  of  the  execution 
creditor  and  not  the  sheriff,  and  Barclay  would  have 
been  left  to  his  remedy,  if  any,  upon  the  guarantee,  or 
the  sheriff  might  perhaps  have  sued  the  sureties  of  the 
bailiff  upon  the  bond.  But  the  second  section  of  7  Yia, 
No.  13,  after  providing  for  the  appointment  for  special 
bailiffs  in  places  where  process  is  to  be  executed  in  places 
beyond  the  usual  limits,  enacts  that  '^  the  sheriff  (al- 
though the  same  may  be  in  fact  directed  to  him)  shall 
not  be  responsible  for  any  act  done  under  or  in  respect 
of  such  process,  or  by  colour  thereof,  but  the  person  or 
persons  aggrieved  by  any  such  act,  shall  have  the  same 
remedy  and  right  of  action  against  the  person  to  whom 
the  process  was  directed,  or  the  person  appointed  to 
execute  the  same  (as  the  case  may  have  been),  or  against 
the  party  suing  out  the  process,  or  both  (separately  or 
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jointly),  as  the  person  aggrieyed  would  have  had  against 
the  sheriff  in  case  such  process  had  been  directed  to 
that  oflScer,  and  the  act  or  acts  complained  of  had  been 
done  by  him."  Now,  when  a  sherifif  seizes  he  seizes 
under  all  writs  then  in  his  hands,  and  writs  which  come 
into  his  hands  after  the  seizare  attach  on  the  goods 
already  seized,  so  that  a  creditor  under  such  subsequent 
writ  would  be  entitled  to  the  proceeds,  if  the  first  writ 
were  satisfied  or  set  aside,  or  withdrawn.  In  the  present 
case  the  manifest  intention  of  the  guarantee  was  that  the 
sheriff  would  become  the  recipient  of  the  proceeds,  and 
decide  who  should  be  paid  first;  and  had  it  not  been 
given,  the  present  applicant  would  probably  have  taken 
some  steps  to  enforce  his  claim,  and  possibly  an  order 
would  have  been  made  to  prevent  the  proceedings  being 
paid  over  until  the  rights  of  the  parties  had  been  ascer- 
tained. He  was,  therefore,  by  the  act  of  PennmgtorCs 
bailiff  induced  to  abandon  his  position,  and,  although 
that  act  does  not  appear  to  have  been  authorised  in  the 
first  instance,  we  think  it  was  so  far  adopted  that  Pen- 
nington cannot  be  allowed  to  obtain  the  benefit  of  it, 
unless  he  could  show  that  Barclay  had  been  restored  to 
the  same  position  that  he  filled  when  his  bailiff  retired 
on  the  faith  of  this  guarantee.  Bat  it  does  not  appear 
from  the  affidavits  that  Barclay  in  any  way  assented  to 
Pennington^s  receiving  the  proceeds,  or  was  informed  that 
he  was  about  to  receive  them ;  and  as  the  statute  ex- 
pressly gives  to  any  parties  aggrieved  by  the  act  of  the 
special  bailiff,  the  same  remedy  and  right  of  action 
against  the  party  suing  out  the  process  as  he  would  have 
had  against  the  sheriff;  and  as  we  think  that  the  Court 
would  have  interfered  summarily  in  a  similar  case  against 
the  sherifif,  the  rule  must  be  made  absolute,  with  costs. 

The  amount  to  be  paid  over  by  Mr.  Pennington  will 
be  the  ^£71  Os.  4d.  stated  to  have  been  the  net  proceeds 
of  the  execution.  Ko  costs  will  be  payable  to  the 
sheriff. 

Bule  absolute. 


1862. 
Barclay 

V. 

Manbt. 

Pbnnihgton 

v. 

Manbt. 


APPENDIX,  (a) 


UuMFHBET  against  Nowland. 

The  following  Judgment  of  the  Lords  of  the  Judioial  Committee  of  the  Upon  a  motion 

Privy  ConncU  on  this  Appeal,  againBt  the  refosal  of  a  New  Trial,  t£^OTdl!f  the 

was  delivered  March  5, 1862.  venuct  being 

Against  the  evi- 

niHEIB  Lordships  think  that  it  would  not  be  satisfactory  that  the  dem»,  the  Govrt 

i-     rights  of  the  parties  should  be  finally  determined  by  the  verdict  ^eop^nof^ 

given  in  this  case.    Upon  its  delivery  the  Chief  Justice  who  tried  the  ^^  prodding 

cause  expressed  his  condemnation  of  it  in  very  strong  terms,  stating  that  wUTnot  diifo/^ 

he  believed  it  to  be  *'  utterly  wrong."    This  opinion  he  seems  never  to  ^'^"'^  ^  ^^^ 

have  abandoned ;  and  although  he  delivered  the  judgment  refusing  a  aSSkctory 

new  trial  and  so  far  concurred  with  the  majority  of  the  Court,  yet  in  ipo<p/^  ,  , 

i.      *  -1.  1-     •   i.-      J.       !.•  IX       J    •  .  -   -,  AcUlmantof 

various  parts  of  it  he  intimates  his  own  unaltered  impression  of  the  yalnable  mn  on 

unsiitisfactory  nature  of  the  verdict.    It  is  evident  that  he  was  unable  '^^iSS^d^iu 
to  satisfy  himself  whether  the  jury  thought  thut  the  exclusive  possession  mention  of  it  in 
of  the  piniutiff  extended  to  the  whole  of  the  land,  or  was  confined  to  that  SadfS?£c 
part  of  it  which  lay  on  the  western  side  of  the  River  Mooki.    But  he  omision  wm 
tlioiight  the  verdict  erroneous,  whichever  way  it  was  taken— and  he  evSenoet&t  bis 
expresses  this  opinion  very  decidedly  and  pointedly  in  the  following  cUimwasnota 
passage  of  the  judgment : — <* If  the  jury  have  in  £act  assessed  damages  ^^SnMio the 
for  the  entire  station,  it  follows  that,  according  to  my  view  of  the  effect  of  a  sac- 
matter,  the  damages  are  assessed  wrongly.     On  the  other  hand,  if  ^iS^ll^t^^h' 
the  damages  have  been  assessed  in  respect  of  the  western  portion  whom  respeo- 
nnly,  then  they  are  clearly  in  my  opinion  out  of  all  proportion  to  the  tiffandde^ndant 
injury ."  claim  in  a 

If,  upon  consideration  of  the  evidence,  their  Lordships  had  been  tulving  a&owed 

folly  and  clearly  satisfied  that  the  jury  were  warranted  in  the  con-  ••*^**'***'^i- 

clasion  to  which  they  came,  they  would  of  course  not  have  felt  them-  tnrbed  in  the  use 

selves  bound  to  yield  to  the  opinion  of  the  Judge  who  presided  at  ^^^^^Smbv 

the  trial,  notwithstanding  the  advantages  he  possessed  fiK)m  having  iinoeU,Bopra. 
had  the  opportunity  of  seeing  the  witnesses  under  examination,  and 
of  forming  an  accurate  judgment  upon  the  ease;  but  their  Lordships 
would  not  venture  to  differ  from  the  opinion  of  the  presiding  Judge, 

(a)  In  this  Appendix  will  he  republished  a  selection  fh>m  the  decisions  of  the 
Sapreme  Court  In  all  its  Jurisdictions.  Ita  making  a  selection  it  will  be  impossible 
to  follow  any  definite  plan,  but  the  reporters  will,  when  practicable,  insert  cases  bearing 
upon  those  reptnted  in  the  current  volume.  The  Appendix  will  also  include  the  decisiona 
of  the  Judicial  Committee  of  the  PriTy  Council  upon  appeals  firom  the  Supreme  Court, 
during  the  currenqr  of  the  reports. 

l*resent— Lord  CAefsur/ord,  Lord  Jostloe  Knight  Bruee,  Sir  Sdward  Ryan  and  Lord 


XOWLA,ND. 


SUPREME  COURT  REPORTS. 

i8«2.  except  npon  dear  and  satiflfaotory  grounds,  and,  upon  a  careful  oon- 

HuMPHBKr  ~  sideration  of  the  whole  of  the  evidence,  they  cannot  help  ooncnrring 
V.  _  in  the  view  taken  by  the  learned  Judge  of  the  impropriety  of  the  verdid, 

whether  it  ia  to  be  applied  to  the  whole  or  only  to  a  part  of  the  land 
in  dispute. 

It  dearly  appears  that,  for  upwards  of  twenty  years  before  the  pre- 
sent  action  was  commenced,  there  had  been  a  concurrent  posaeasion 
of  portions  of  the  land  by  the  predecessors  of  both  parties;  if  thoie 
had  not  been  almost  an  ezdusive*  possession  on  the  defendant's  part 
of  the  land  on  the  eastern  side  of  the  liver.  It  is  not  an  immaterial 
drcnmstanoe  in  this  contest  that  the  defendant,  and  those  who  used 
the  run  before  him  appear  not  to  have  depastured  the  land  with 
cattle,  but  only  with  sheep,  while  the  plaintiff  and  his  predeoesKXD 
turned  on  no  sheep,  or,  at  least,  only  a  very  few,  but  depastured 
principally»  if  not  solely,  with  cattle ;  as  it  seems  that  homed  cattle 
will  not  grase  on  spots  where  sheep  are  depasturing.  These  fscti 
tend  strongly  to  prove  that  the  possession  by  the  defendant  and  his 
predecessors  must  have  interfered  very  materially  with  any  right 
which  the  plaintiff  may  at  any  time  have  acquired  by  reason  of  the 
previous  possession  either  of  himself  or  those  who  preceded  him. 
The  plaintiff  or  his  predecessors  may  occasionally  have  denied  the 
right  of  the  defendant,  or  of  those  whom  he  succeeded  to  the  use  of 
the  land,  and  there  may  have  been  instances  of  a  more  fordble  asser 
tion  of  daim  in  the  plaintiff's  line  of  possession  by  acts  of  impounding 
(though  these  acts  were  not  confined  to  one  side  only),  but  the 
Plaintiff  never  asserted  his  right  to  an  exclusive  possession  by  pro- 
ceedings at  law  before  the  year  1852,  when  he  brought  an  action 
against  Eale$,  the  immediate  predecessor  of  the  defendant  in  the  use 
of  the  land. 

The  result  of  this  action  was  not  of  a  nature  to  afford  much  coun- 
tenance to  the  plaintiff's  present  proceedings ;  for,  although  the  jury 
were  in  his  fkvour  as  to  a  hut,  of  the  pulling  down  of  which  he  com- 
plained, they  found  that  the  land  itself  was  held  in  common  by  him 
and  EdUs,  Now  the  circumstances  under  which  the  land  was  used 
from  the  time  the  defendant  began  to  depasture  it  with  his  sheep 
till  the  action  against  him,  were  not  different  from  those  which  had 
previously  taken  place.  A  succession  of  occupiers  on  both  sides  had 
been  permitting  one  another  to  continue  undisturbed  in  the  use  of  the 
land,  and  each  fresh  occupant  at  the  commencement  of  lus  oocupation 
found  that  he  was  not  to  be  the  sole  possessor,  unless  he  could  remove 
some  other  person  who  was  exercising  a  right  upon  the  land  sunilar  to 
that  which  he  claimed. 

The  plaintiff,  upon  this  state  of  things,  asserts  his  ri|^t  to  the 
oxdusive  possession  of  the  land  against  the  defendant,  on  the  ground 
that  the  first  possessor  in  his  line  was  upon  the  land  before  any  one 
of  the  predecessors  of  the  defendant;  and  he  shapes  his  case  in  this 
manner: — ^He  says  the  first  lawful  occupier  was  ParroUf  who  tnos- 
mitted  his  legal  possession  through  different  persons  to  him;  that 
the  first  person  who  entered  upon  the  land  while  ParroU  was  in  pos- 
session was  a  trespasser;  that  all  who  followed  this  original  tres- 
passer   were    themselves   also   trespassers;    and    that    although  they 
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oontinaed  undiBtnrbed  for  whatever  length  of  time  by  those  who  repre-  isej. 

sented  the  first  lawful  possenor,  the  Illegal  character  of  their  original    ~Hi^,|ii,iKVY 
poBseseion  nerer  changed ;  and  that  at  the  end  of  fifty  years  a  person  v. 

who  had  obtained  possession  in  the  lino  of  the  first  possessor  might  main-  owliku. 

tain  trespass  against  a  snocesBor  of  the  original  trespasser  who  continued 
to  use  the  land. 

If  this  view  of  the  law  is  correct,  it  would  utterly  exclude  the  well- 
known  and  important  doctrine  of  acquiescence,  upon  which  rights  of 
every  description  have  been  constantly  decided.  The  plaintiff,  how- 
ever, asserts  that  this  mode  of  presenting  the  case  is  justified  by  a 
course  of  decisions  in  New  South  Wales  upon  similar  questions  ap- 
plioable  to  waste  lands  in  the  oolony.  Their  Lordships  have  not 
been  informed  of  the  exact  nature  and  extent  of  these  decisions. 
They  are  referred  to  in  the  judgment  given  upon  the  7th  and  8th  ob- 
jections raised  upon  the  motion  of  the  defendant  for  a  new  trial,  but 
all  the  cases  mentioned  in  that  judgment  are  decisions  of  the  CTourts 
in  this  coxmtry.  It  does  not  appear  clearly,  from  the  expressions 
used  in  the  judgment,  that  the  Judges  meant  to  proceed  as  far  in  the 
protection  of  an  original  possessor  of  waste  land  and  his  successors 
as  the  argument  of  the  respondent  asserts,  although  their  language 
is  perhaps  not  suiBdently  guarded  upon  this  point.  At  the  same 
time,  if  there  are  decisions  in  the  colony  applicable  to  a  species  of 
interest  or  possession  of  a  very  peculiar  character,  and  entirely  distinct 
&om  any  state  of  things  which  could  possibly  exist  in  England,  their 
Lordahips  would  be  very  reluctant  to  try  these  decisions  solely  by  the 
test  of  English  authorities.  But  aoquiesoence  is  a  principle  which  must 
be  universally  applicable ;  and  especially,  as  it  would  seem,  to  such  a 
spedes  of  possession  as  that  which  was  in  controversy  in  the  present 
action. 

Now,  it  appears  to  their  Lordships  that  very  insufficient  weight 
was  given  to  the  facts  which  established  an  uninterrupted  continuance 
of  the  same  state  of  things  for  a  very  long  coume  of  years.  The  non- 
interference with  the  possession,  which  may  be  described  as  represented 
by  the  defendants,  was  not  only  important  in  its  bearing  on  the  exclu- 
sive possession  claimed  by  the  plaintiff,  but  it  reflected  back  upon  the 
original  possession,  and  gave  a  character  to  the  very  origin  of  the  title, 
which  was  the  foundation  of  the  plaintiff's  claim.  If  ParroU  and  those 
who  inooeeded  ParroU  suffered  patiently  the  intrusion  of  other  persons 
upon  the  land,  an  exclusive  right  to  which  is  now  claimed  upon  the 
footing  of  his  original  possession,  it  is  surely  very  strong  evidence  either 
that  ParroU  did  not  possess  the  sole  right,  or  that  he  was  wilL'ng  to 
permit  others  to  share  the  use  of  the  land  with  him,  and  surrendered 
the  possession  to  his  successors  only  to  the  extent  to  which  he  himself 
enjoyed  it. 

Their  Lordships,  in  considering  the  whole  case,  cannot  forbear  from 
also  expressing  an  opinion  that  due  weight  was  not  given  upon  the 
trial  to  the  effect  of  the  plaintiff's  schedule  under  his  insolvency. 
It  certainly  is  a  most  important  document,  bearing  not  only  upon  the 
question  of  damages,  but  upon  the  right  itself  wliich  was  involved 
in  the  action.  It  scarcely  seems  credible,  that  if  the  plaintiff  had 
such  a  valuable  possession   as   to  entitle  him  to  a  sum  of  £2,000  as 
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ilamuges  for  the  intrusiou  upon  it  for  four  years,  it  should  liaTo  been 
altogether  omitted  from  his  sohedule,  or  that  his  creditors  Bhonld 
haye  been  ignorant  of  this  available  item  of  property,  and  should  not 
have  compelled  him  to  give  them  the  benefit  of  it  And  if  it  was  of 
the  value  which  it  has  assumed  in  the  action,  and  the  plaintiff  hid 
not  cattle  enough  to  stock  the  land  (which  appears  to  have  been  Iho 
case),  it  is  still  more  unaccountable  that  he  diould  have  retained  the 
precarious  use  of  it,  constantly  liable  to  disturbance  as  it  was  from 
his  Inability  thoroughly  to  use  ifr,  and  should  not  have  availed  him- 
self of  the  profit  which  he  might  have  acquired  by  the  transfer  of  hii 
possession. 

Their  Lordships  forbear  from  any  further  remark  upon  the  evidence 
in  the  case,  as  there  must  bo  a  new  trial  the  result  of  which  they 
desire  not  to  anticipate.  Of  course,  upon  such  trial  care  will  be  taksn 
to  distinguish  the  evidence  applicable  respectively  to  the  eastern  and 
western  sides  of  the  river,  to  which  very  different  considciatioiii 
appear  to  attach;  and  the  attention  of  the  jury  will,  of  courae,  be 
called  to  the  difference  between  these  two  portions  of  the  disputed 
land,  in  order  that  the  important  question  of  acquiescence  may  bo 
distinctly  applied  to  each,  and  that  if  damages  should  be  given,  it 
may  be  known  to  what  they  wore  applied,  and  how  they  were  esti- 
mated. 

Their  Lordships  will  recommend  to  Her  Majesty  that  the  judgmeot 
appealed  from  be  reversed,  and  a  new  trial  granted ;  and  that  the  costs 
of  the  rule  in  the  Court  below  abide  the  event  of  tho  cause,  and  the  cosU 
of  this  appeal  be  paid  by  the  respondent. 


Lanq  agaimt  PuuvES. 

The  following  Judgment  was  delivered  by  the  Lords  uf  the  Judicial 
Committee  of  the  Privy  Council,  on  the  25th  February,  1862. 


THIS  case  has  been  most  ably  and  elaborately  argued,  and  many 
points  of  great  nicety  and  difficulty  have  been  raised  with  re- 
spect to  the  construction  and  effect  of  the  Colonial  Statutes;  the 
authority  of  the  Synod  to  pronounce  the  sentence  of  deposition  and 
to  declare  the  vacancy  of  the  churoh ;   as  to  the  regularity  of  the 


By  deed  of  grant 

from  the  Crown 

in  1826^  land  was 

giv«n  by  Um 

UoTerameni  to 

triutees  In  trust 

for'*tliecongre> 

^lon  of  Soots 

Freabytflriuis  In    proceeding  which  resulted  in  that  sentence,  and  the  extent  to  which 

tbra  %ing  only    it  oau  be  considered  binding,  as  the  judgment  'of  a  Court  of  compe- 
one  oongrsca- 
tion,  Tla.,  tnat 

tat  the  benefit  of  whom  the  land  was  granted.  Afterwards  other  diorches  and  congregations  were  formed, 
who  combined  first  into  a  Presbytery  and  then  into  a  Synod.  By  8  Will.  IV.,  No.  7,  and  4  Vic.«  No.  la. 
certain  powers  « ere  i^ven  to  the  Synod,  by  Tlrtne  of  which  the  minister,  who  was  also  a  trustee,  was  deposed, 
and  the  church  declared  to  be  vacant.  A  bill  was  filed  by  certain  members  of  the  Synod  on  beudf  of 
themselves  and  the  congregation  of  the  church,  praying  the  appointment  of  new  trustees,  and  an  fi^nnctisD 
against  the  minister  to  restrain  his  performing  his  duties  as  minister,  and  that  he  might  be  ordered  to 
deliver  up  the  church  to  the  new  trustees.  The  Court  below,  on  the  ground  that  the  trust  was  a  genenl 
trust  for  the  Presbyterians  in  Svdnev,  and  that  the  ^nod  had  JurisdictloQ  over  the  minister,  granted 
the  relief  prayed,  but  the  Judioal  Oommittee  of  the  Privy  Gonndl,  without  deciding  the  ooDetinctfcio 
of  the  statutes,  or  the  authority  and  powers  of  the  8|vnod,  or  the  efliMi  to  be  given  to  their  judgnMot* 
dismissed  the  bill  with  costs  of  the  appeal  and  suit,  holding  that  the  congregation  of  the  church  in  questfam 
were  the  tmly  ceitoii  que  truit  and  the  plalntUb  not  being  shown  to  be  members  thereof,  bad  no  rigbt 
to  institute  tte  suit,  either  in  reraect  of  any  interest  of  their  own,  or  as  a  public  body.  Thirteen  yesn 
having  eluwed  between  the  time  of  the  sentence  which  the  Synod  was  seeking  to  enforce,  and  the  filing  of 
tlie  bill  \  iuMe  that  this  delay  unexplained  would  have  been  suiBoient  to  prevent  the  interlinrence  of  tbe 
Court. 

Present— Lord  Kitigtdmon,  Master  of  the  Rolls,  and  Sir  John  T.  Ooltridffe. 


APPENDIX. 

tent  jurisdiction,  or  can  be  held  to  be  subject  to  review  by  another  im^- 

tribunal.  L^uq 

If  it  were  necessary  for  their  Lordships  to  express  any  opinion  upon  v- 

these  points,  they  certainly  would  have  heard  a  reply  upon  the  whole 
caae,  aiid  would  probably  have  taken  time  afterwards  to  consider  their 
judgment. 

But  in  order  to  have  these  important  questions  decided  (of  some  of 
which  the  decision  may  have  a  very  extensive  operation),  it  is  essential 
that  they  should  be  raised  in  a  suit  properly  constituted  and  brought 
forward  within  proper  time. 

It  appears  to  their  Lordships  that  this  suit  is  open  to  objections  upon 
both  these  grounds. 

Upon  what  principle  or  in  what  character  have  the  plaintiffs  here  any 
right  to  sue? 

When  a  trust  of  this  description  is  established  there  are  several  modes 
in  which  an  alleged  breach  of  it  may  be  brought  before  a  Court  of 
Equity. 

The  ordinary  mode  is  an  information  by  the  Attorney  OeneraJy  at  the 
instance  of  the  relators,  who,  if  they  have  an  interest  in  the  matter, 
frequently  joio  as  plaintiffs. 

If  the  Attorney  Oenerdl  declines  to  interfere,  and  the  cesluU  que  trust 
differ  amongst  themselves  as  to  the  proper  mode  of  adminiBtration  of 
the  trust,  a  certain  number  may  file  a  bill  on  behalf  of  themselves 
and  others,  making  some  of  the  dissentients  and  the  Attorney  Chneral 
defendants. 

The  same  course  may  be  pursued  by  trustees  of  a  charity. 

But  mere  strangers  to  the  trust  cannot  file  such  a  bill,  though  a 
certain  number  of  a  class  may  sue  on  behalf  of  the  whole  body  ; 
those  who  sue  must  be  members  of  the  body.  The  suit  must  be 
maintained  either  by  somebody  having  an  interest  in  the  subject 
matter,  or  by  some  public  officer  intrusted  by  law  with  authority  to 
institute  it. 

But  what  private  interests  or  public  authority  have  the  plaintiffs 
upon  this  record?  They  are  a  number  of  gentlemen  who  describe 
themselves  as  composing  the  Synod  of  Australia,  and  who  profess  to 
sue  *'  on  behalf  of  the  said  Synod,  and  also  for  and  on  behalf  of  the 
members  of  the  congregation  of  the  church.'*  But  they  are  none  of 
them  members  of  the  congregation;  they  were  none  of  them,  as  far 
as  appears,  contributors  to  the  funds  out  of  which  the  church  was 
built,  and  so  far  from  really  representing  the  feelings  or  wishes  of  the 
congregation,  there  is  no  evidence  that  any  one  member  of  that  body 
desires  the  success  of  this  suit,  and  it  is  clear  from  the  evidence  that 
the  g^reat  mass  of  the  congregation  dissents  from  it ;  yet  not  one  member 
of  the  congregation  is  in  that  character  made  a  party  either  as  plaintiff 
or  defendant 

If,  then,  the  plaintiffs  have  no  right  to  sue  in  respect  of  any  interest  of 
their  own  or  of  any  other  persons  whom  they  are  authorized  to  represent, 
are  they  entitled  as  a  public  body  to  maintain  the  suit? 

It  is  said,  that  in  Scotland  this  Synod  would  be  allowed  to  sue  in 
such  circumstances.  The  case  of  the  Presbytery  of  Fordycc  referred 
to  at  the  Bar  docs  not  seem  to  their  Lordships  to  bear  out  the  pro|M>- 
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i8«2.  siiion  for  whioh  it  was  oited;  but  if  it  did,  it  oonld  haye  no  appUoation 

'^^^      ■   to  the  present  dispute. 

V.  In  Scotland  the  Lord  Advocate  has  no  such  duty  or  authority  with 

^^"^^^         respect  to  public  trusts  as  are  in  this  country  vested  in  the  AUormy 

Cfmeralf  and  it  may  well  be,  therefore,  that  in  order  to  prevent  a  failure 

of  justice  public  bodies  may  in  Scotland  have  rights  of  suit  which  the 

law  of  England  does  not  require  and  does  not  allow. 

The  proceedings  in  this  case  are  governed  by  English  law,  and  there 
can  be  no  doubt  that  as  far  as  the  right  or  duty  of  correcting  any  breach 
of  trust  exists  in  any  public  officer,  that  right  and  duty  are  vested  in  the 
Attorney  Omeral  of  the  colony,  and  in  fact  he  is  made  a  defendant  in 
this  very  suit  in  that  character.  He  has  apparently  not  considered  it  to 
be  a  case  calling  for  his  interference. 

The  individuals  named  as  plaintifb  upon  this  record  appear  to  their 
Lordships  to  have  no  loous  standi^  either  in  respect  of  interest  or  of  pnblie 
authority. 

But  independently  of  this  objection  their  Lordships  entertain  gnat 
doubt  whetiier,  having  regard  to  the  length  of  time  during  which  the 
plaintiffs  have  slept  upon  their  rights,  if  they  had  any,  they  could  call 
upon  a  Court  of  Equity  to  enforce  them. 

The  sentence  which  is  alleged  to  have  created  the  vacancy  of  this 
church  was  pronounced  on  the  11th  October,  1842^  and  this  Bill  ia  not 
filed  till  the  1st  February,  1855,  no  explanation  whatever  being  given  of 
the  cause  of  the  delay. 

Dr.  Lang  on  the  Ist  March,  1842,  had  given  distinct  notice  in  writing 
to  the  Synod  **  that  the  trustees,  elders,  oommittee  of  management,  and 
congregation  were  determined  to  maintain  their  exclusive  right  to  the 
church  at  all  hazards  and  against  all  claimants  whatever,  saving  and 
excepting  the  rights  of  the  parties  to  whom  the  church  is  still  indebted 
for  its  erection." 

With  ttaXL  notice  of  this  resolution,  and  that  Dr.  Lang  denied  altogether 
their  jurisdiction,  they  for  twelve  years  after  pronouncing  this  senteooe 
of  deposition  permitted  it  to  remain  a  dead  letter  without  attempting  to 
take  any  step  of  any  kind  to  enforce  it. 

After  this  sentence,  as  before  it,  Dr.  Lang  remained  in  posseBsion 
of  the  church  and  in  possession  (as  far  as  can  be  collected  firam  the 
evidence)  of  the  confidence  and  attachment  of  his  congregation.  He 
had  a  right,  and  they  had  a  right,  to  require  that  if  this  relation  be- 
tween the  minister  and  his  congregation  was  to  be  disturbed,  the 
utmost  diligence  should  be  used  in  taking  the  necessary  steps  for 
that  purpose.  If  upon  a  reasonable  time  allowed  nothing  was  done, 
Dr.  Lang  might  well  assume  that  all  further  proceedings  were 
abandoned,  and  would  reasonably  settle  his  plans  for  the  remainder 
of  his  life  upon  that  footing.  He  had  determined,  and  had  puUidy 
declared  that  determination,  to  quit  Australia  and  go  to  New  Zealand 
with  a  view  to  settling  there  as  a  minister,  imlesa  he  were  pennitted 
to  effect  the  separation  from  the  Presbyterian  Church  govenun^t  of 
Australia,  which  is  mainly  relied  on  as  the  act  justifying  hie  depo- 
sition. If  the  Synod  had  at  that  time  sought  to  enforce  their  ssd- 
tence,  as  they  now  attempt  to  do  by  this  suit,  and  had  succeeded  in 
doing  so,  Dr.  Lang  miglit  have  carried   his  determination  into  effect, 


APPENDIX. 


and  estabtiihed  hinuelf  in  a  new  oonntry.  It  appears  that  the 
Synod  at  one  time  eontemplated  adopting  this  oonrte,  and  actually  had 
the  praaent  Bill  prepared  in  1842  or  1848,  though  they  did  not  file  it. 
But,  IB  it  oonaittent  with  common  jnstioe  to  Dr.  Lang  that  they  should 
aoqnieeoe  for  twelve  yean  in  his  ayowed  denial  of  their  authority, 
should  lead  him  during  that  long  period  to  suppose  that  all  further 
proceedings  against  him  were  abandoned,  and  should  suddenly,  with- 
out the  suggestion  of  any  new  fact  calling  them  into  activity,  seek  to 
deprive  the  minister  of  his  benefice,  and  the  congregation  of  their 
miiilster,  on  grounds  which,  if  they  exist  at  all,  existed  in  the  same 
force  so  many  years  ago? 

It  appears  to  their  Lordships  that  this  case  calls  very  strongly  for  the 
application  of  the  principles  acted  upon  by  the  master  of  the  rolls  in  the 
case  of  Beimw  v.  Bruoe  (a),  and  by  the  House  of  Lords  in  the  case  of 
Caimeron  v.  XoWmer  (&),  and  that  it  would  be  contrary  alike  to  authority 
and  to  the  principles  of  justice  to  permit  such  a  suit  to  be  maintained 
under  such  droumstances. 

They  must  humbly  advise  Her  BCajesty  to  reverse  the  decrees  com- 
plained of,  and  to  order  the  Bill  to  be  dismissed,  and  to  give  to  Dr. 
Lang  the  costs  of  the  proceedings  both  in  the  Court  below  and  on  this 
appeal. 

Decree  reversed,  with  costs. 


less. 

Lano 

V. 

Pdbym. 


Gauebon  againtt  Hat. 

STEPHEN,  G.  J.,  delivered  the  judgment  of  the  Gonrt  in  this  case  as 
follows : — 
Since  the  delivery  of  our  written  judgment,  on  the  only  point  which 
had  then  been  argued  in  this  case,  the  remaining  grounds  of  motion  for 
a  new  trial  have  been  discussed ;  and  Mr.  Justice  Mil/ord  and  myself 
held,  that  certain  other  evidence  had  been  improperly  admitted — ^that  is 
to  say,  evidence  of  instructions  given  to  a  surveyor  some  years  ago,  by 
the  superintendent  of  the  then  occupier  of  Ghowra,  to  measure  the  ground 
ten  miles  along  the  western  boundary.  We  further  expressed  the  opinion, 
that  eaoh  of  these  pieces  of  evidence  (the  map  exhibited  at  the  sale,  and 
the  direction  afterwards  given  to  the  surveyor),  and  certainly  the  com- 
bined effect  of  both,  was  likely  to  have  mat^ially  influenced  the  verdict 
But  we  added,  that  there  was  still  amply  sufScient  testimony  left,  open 
to  no  legal  objection,  to  support  the  finding  of  the  jury.  We  thereupon, 
in  pursuance  of  the  intimation  given  in  our  judgmdn^  proceeded  to  con- 
sider— for  the  guidance  of  parties,  not  in  the  present  case  merely,  but 
all  others  similarly  circumstanced  —  how  far  the  wrong  reception  of 
evidence  on  a  trial,  where  there  is  enough  left  on  the  same  issue  to 
sustain  the  verdict,  will  affect  the  case  of  the  successful  party;  and 
whether,  under  such  circumstances,  the  Court  has  or  not  a  discretion  as 
to  granting  a  new  trial. 


June  27, 1861. 

The  Court  will 
gnat  a  new 
trial  wbeiv  evi- 
dence which  is 
meteriftlend 
which  may  have 
inflaenoedthe 
verdict  more  or 
lees,  baa  been 
wron^ 
received. 


(a)  26  L.  J.  Cb.,  196. 


(b)  1  Jur.  N.  S.,  149. 
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1861.  On  this  question,  Mr.  Jnsiioe  WUe^  who^  for  reasouB  already  explained, 

^^^^^^^jj        had  taken  no  part  in  the  case  hitherto,  waa  requested  by  the  other 

V.  members  of  the  Oonrt  to  afford  them  his  aflsistanoe.     He  accordingly 

^^^'  heard  with  tliem  the  arguments ;  and  the  following,  after  a  reyiew  of  all 

the  authorities,  is  the  result. 

In  Hughes  y.  Hughes  (a)  (one  of  the  oases  mentioned  on  the  late 
occasion,  as  tending  to  show  that,  where  the  objection  is  the  wrong 
reeepHon  of  eyidenoe,  the  Courts  do  possess  a  disoretionX  AldsnoHf  B^ 
himself  is  reported  to  haye  thus  expressed  himself :  **  Where  evidenoe 
has  been  improperly  rejected  or  admitted,  the  Court  will  not  grant  a  new 
trial,  if,  with  the  eyidence  rejected,  a  yerdict  for  the  party  ofEoring  it 
would  be  dearly  agamst  the  weight  of  evidence,— or  if,  without  the 
evidence  received,  there  be  enough  to  warrant  the  verdict."  The  learned 
Judge  then  cites  some  instances,  to  which  we  shall  advert  presently,  of 
the  application  of  that  rule. 

Kow,  taking  the  proposition  literally  as  here  stated,  the  exiatenoe 
of  a  discretion  in  the  Court,  —  or,  more  correctly  speaking,  of  an 
alternative  to  granting  a  new  trial,  —  where  evidence  has  been  im- 
properly admitted,  would  seem  to  be  dear.  When  the  context  is 
considered,  however,  and  compared  with  the  other  cases,  it  will  be 
seen  that  the  terms  used  cannot  be  supported,  if  taken  literally.  In 
the  first  place,  the  objection  in  Hughes  v.  Hughes  was  not  to  the  re- 
ception, but  the  r^eoUon  of  evidence;  so  that  the  latter  part  of  the 
sentence,  obviously,  had  no  application  to  the  facts.  Secondly,  the 
proposed  evidence  affected  only  a  portion  of  the  verdict;  not,  as 
here,  the  whole.  It  was  an  action  of  trespass;  and  the  defendant 
had  pleaded  leave  and  license,  as  well  as  pleas  denying  the  plainttifs 
title,  and  setting  up  title  in  a  third  person,  under  whom  the  defen- 
dant entered.  On  these  last  pleas,  the  plaintiff  sought  to  introduce 
certain  matters,  on  cross-examination  of  the  defendant's  witness. 
The  Judge  improperly  rejected  this  evidence,  and  the  defendant  ob- 
tained a  verdict  The  Court,  however,  refused  the  plaintiff  a  new 
trial;  because  the  defendant  (who  had  succeeded  also  on  the  plea  of 
leave  and  license)  consented  to  abandon  his  verdict,  on  all  the  issoes 
to  which  the  rejected  evidence  applied  —  and  so  rendered  that  evi- 
ddnce,  and  its  rejection,  utterly  immateriaL  It  would  have  been  absurd, 
to  send  down  the  cause  for  a  new  trial,  in  order  merdy  to  rectify  a 
finding,  which  the  successful  party  was  willing  to  forego  without 
contest. 

The  case  of  Doe  v.  Langfield,  in  the  following  year,  before  the 
same  Judges  (b),  was  also  one  of  an  improper  rejection  of  evidence; 
and  there,  too,  the  Court  refused  a  new  trial  But  this  was,  because, 
in  the  opinion  of  the  Court,  the  excluded  evidence  could  not  have 
altered  the  result;  since  the  matter  sought  to  be  shown  by  it,  they 
thought,  had  been  already  better  proved  by  other  means.  And,  not- 
withstanding that  proof,  there  had  been  a  nonsuit;  jwhich  the  Court 
uphdd  as  correct.  It  follows,  that  to  have  granted  a  new  trial,  under 
such  circumstances,  would  have  been  dearly  useless.  The  case, 
however,  as  already  observed,  was  after  all  that  of  a  nonsuit,  not  a 

(a)  15  M.  &  W.,  704.  (6)  IS  M.  k  W.,  515. 


Gamsbon 

V. 
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Tenlioi.    It  is  remarkable,  that  the  judgment  rafen  to  Doe  v.  Tyler  (a),  isei. 

(one  of  the  anthoritiee  cited  by  Baron  JJdenon^  in  Hughe$  t.  Hughe$^ 
with  the  obeervation  that  the  role  there  had  been  laid  down  mnoh 
too  generally;   while  the  decision  in  Oretue  t.  Barrett  (&),  to  which  l^^''^- 

we  next  address  ourselyes,  is  mentioned  and  approved  of.  In  that 
oaae,  a  lease  had  been  tendered  in  evidence  for  the  defendant,  and 
xejeeted;  and  the  plaintiff  obtained  a  verdict.  The  Court  held  that 
the  rejection  was  wrong;  bnt,  as  there  was  every  reason  for  believing 
that,  had  the  doooment  been  received,  the  result  would  have  been 
the  same,  it  was  urged  that  there  ought  to  be  no  new  trial.  The 
evidence  for  the  plaintiff  had  greatly  preponderated,  and  the  lease, 
in  fact,  could  have  had  little  if  any  effect  against  it  But  the  Court, 
on  foil  consideration,  thought  that  they  had  no  alternative.  Baron 
Parke  expressly  says,  in  delivering  judgment,  that  the  excluded 
evidence  would  in  all  probability  have  been  useless,  in  opposition  to 
that  which  had  been  adduced  for  the  plaintiff.  He  observes,  also, 
that  there  are  cases  in  which — ^notwithstanding  the  wrong  rejection 
of  a  witness, — a  new  trial  may  be  refused ;  as,  where  the  fact  to  be 
established  was  proved  by  another  witness,  or  where,  had  the  evi- 
dence been  given,  a  verdict  for  the  party  offering  it  would  have  been 
^nuinifestly"  wrong.  But  the  judgment  thus  concludes .—'' We 
cannot  say,  however  strong  our  opinion  may  be  on  the  propriety  of 
the  present  verdict,  that,  if  the  lease  had  been  received,  it  would 
have  had  no  effect  with  the  jury;  or  that  it  is  clear,  beyond  all 
doubt,  that,  if  the  verdict  had  been  for  the  defendant,  it  would  have 
been  set  aside  as  improper: — and  therefore  we  think,  that  there  must 
be  a  new  trial." 

That  decision,  it  will  be  observed,  related  to  the  rejection  of  evidence. 
In  the  following  year,  however,  it  was  adopted  by  the  Queen's  Bench 
in  the  case  of  De  Butzen  v.  Farr  (o),  where  the  improper  admisiion  of 
evidence  was  in  question.  The  Court  was  strongly  urged  to  refuse 
a  new  trial,  notwithstanding  the  wrong  reception  of  that  evidence 
(some  accounts  of  rent,  signed  by  the  clerk  to  a  steward),  because  of 
"  the  manifest  preponderance  of  the  proof"  which  was  unobjectionable. 
Bat  Lord  Denman,  after  noticing  the  precedents  cited  in  support  of 
that  view,  and  quoting  the  words  of  Baron  Parke  in  the  last  case, 
says:— ''In  like  manner,  we  are  not  convinced  that  the  documents 
improperly  admitted  did  not  weigh  with  the  jury,  in  forming  their 
opinion,  or  that  their  verdict,  if  given  for  the  defendant,  must  have 
been  set  aside  as  against  evidence."  And  the  Court  accordingly  granted 
a  new  trial. 

Again,  in  the  next  succeeding  year,  the  same  Court  granted  a  new 
trial  on  account  of  the  wrong  reception  of  evidence,  in  the  great  case 
of  Taiham  v.  Wright  (dX-nlistinctly  holding  that,  "where  evidence 
formally  objected  to  at  nisi  pritu  is  received  by  the  Judge,  and  after- 
wards thought  by  the  Court  to  be  inadmissible,  the  losing  party  has 
a  right  to  a  new  trial."  Finally,  in  the  case  of  Beseey  v.  Windham  (e), 
about  seven  years  afterwards,  the  Court  refers  to  the  rule  thus  laid 

(a)  6  Bltm.  664.  (b)  1  C.  M.  k  11.  933. 

(c>  4  A.  &  K.  56.  [d)  7  A.  &  E.  336. 

(e)  6  g.  B.  173. 


10  SUPBBME  COUBT  BEPOBTS. 

1861.  down,  aa  a  *<W6U  eftabliahed  principle ''—namelj,  that,  if  the  Terdiot 

~  of  fhe  Jozy  *'  haa  been,  or  coold  hare  been  influenced,  by  any  erideiioe 

^.   '        improperly  recelTed,  the  loeing  party  has  a  tight  to  a  new  trial" 

Hat-  go  that  the  weight  of  modem  authority,  on  the  point  raited  by  me 

in   the   pveeent  ease   for   oonsideration    appean  to    be   quite  o?e^ 

whelming. 

The  exceptional  instances,  as  in  Hughet  v.  Hughes^  are  easily  re- 
oonoileable.  In  SUndt  r.  BciberU  (a),  a  book  containing  cettun 
entries  had  been  impn^^erly  reoeiTed  in  evidence;  but  Mr.  Jnstioe 
Erie  refused  a  new  trial,*  because  the  book  amounted  to  a  mere  eoo* 
meration  of  items,  and  iu}  could  not  possibly  have  prejudiced  the 
case,  the  items  themselTCs  having  been  abundantly  proved  without 
it  Mcon  ▼.  TuehweU  ((),  was  a  case  similar  in  principle;  bnt  it 
related  to  a  misdirection,  and  not  the  wrong  admission  or  ezdusioo 
of  testimony.  The  action  was  for  work  done ;  and  the  Judge's  mii- 
direotion  related,  only,  to  one  item  of  the  demand.  The  verdict  having 
been  for  the  whole,  the  defendant  insisted  on  his  right  to  a  new  trial; 
but  it  vras  reftised,  because  the  plaintiff  oonsented  to  abandon  that 
item,  and  to  a  reduction  of  the  verdict  accordingly.  Doe  v.  lyier, 
indeed  (e),  tends  to  support  the  dictum  of  Baron  Aldenon  already 
dted.  The  circumstances,  however,  were  peculiar.  A  great  nmnher 
of  witnesses  had  been  examined,  and  the  balance  of  testimony  (in 
the  opinion  of  all  the  Judges,  as  well  as  of  the  Jury,)  greatly  pre- 
ponderated for  the  defendant.  But,  among  the  evidence  were  some 
accounts  of  a  deceased  steward,  which  the  Oourt  thought  inadmisu- 
ble.  A  new  trial  was  neverthelesB  refused;  not  merely,  it  would 
seem,  because  there  was  **  enough  "  left  to  warrant  the  verdict,  bnt 
because  the  unobjectionable  evidence  was  very  greatly  in  its  favonr, 
and  that  which  ought  to  have  been  excluded  (see  the  judgment  of 
Mr.  Justice  Chmlee)  '*  could  not  have  had  any  material  influence "  on 
the  jury. 

In  cases  of  that  kind,  and  under  oironmstances  so  entirely  exceptional, 
Doe  V.  Tyler  may  possibly  be  an  authority.  But,  to  any  greater  extent, 
we  apprehend  that— aftieff  subsequent  decisions  of  Doe  v.  Lemgfiddt  and 
De  Butun  v.  Farrf  followed  by  Beisey  v.  Windham^ — ^it  must  be  con- 
sidered as  overruled.  At  the  utmost,  it  can  only  apply  to  cases  where 
there  was  ample  testimony,  largely  preponderating  in  favour  of  the 
verdict,  and  where  alio  the  objectionable  evidence  was  of  so  unimportBnt 
a  character,  as  to  have  been  in  effect,  and  not  merely  by  compariflou, 
immaterial. 

According  to  an  observation,  reported  to  have  been  made  by  Lord 
Dermum  in  BaUey  v.  Haine$  (d),  a  new  trial  will  be  granted  where 
material  but  inadmissible  evidence  haa  been  received,  even  though 
the  jury  may  have  declared,  at  the  time  of  the  verdict,  that  their 
opinion  is  formed  independently  of  it  Possibly,  that  particular  case 
may  require  consideration;  but  the  general  ixde  seems  unquestion- 
able. Lord  CampheU^  delivering  the  judgment  of  the  Judicial  Oom- 
mittee,  on  an  Appeal  from  India  (a),  states  the  existing  rule  as  to 

(a)  6  D.  &  L.  471.  ib)  1  C.  B.  609. 

(c)  6  BiDff.  ftSS.  {d)  19  L.  J.  Q.  B.  78. 

(e)  7  Moore  P.  C.  109. 


V. 

Hay. 
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granting  new  trials  thus.    He  says,  that  the  Ck)mmon  Law  Ck)nrt8  in  isei. 

England  "  have  considered  themselTes  compelled  to  grant  a  new  trial,  CAMgaois 
if  any  eridence  has  been  improperly  admitted  or  rejeoted  at  the  trial, 
howeyer  little  it  may  weigh."  If  tbis  statement  of  the  role  he  taken  to 
extend,  as  ia  terms  strictly  it  does,  to  every  case  in  which  evidence  has 
been  so  admitted,  or  rejeoted,  whether  material  or  wholly  immaterial, 
it  goes  beyond  the  other  deoiBions— or  most  of  them.  Bat,  aooepting 
the  mle  in  the  more  qualified  terms  nsed  by  Lord  Denman,  it  shows 
oondlusively  that  at  all  events  where,  as  in  this  case,  the  evidence  wrongly 
received  was  material,  and  may  have  influenced  more  or  less  the  verdict, 
we  have  by  law  no  alternative : — A  new  trial  is  in  such  cases  a  matter  of 
right. 

Bnle  absolute  for  a  new  trial. 


The  Queen  againU  Mabbzhgton. 

IN  this  case,  which  was  a  prosecution  at  the  Court  of  Quarter  Sessions,  October  lo,  isso. 

for  a  nuisance,  sundry  questions  wore  submitted  to  us   by  the  Jnriadletlon  wm 

Chairman,  by  a  Special  Case,  stated  (or  purported  so  to  be)  under  the  S^JS^^o' 

13  Yic.,  No.  8.  mASiBtefees;  a 

The  principal  point  was,  whether  the  defendant  was  properly  sen-  S^ltraoed^^  two 

tenoed  by  two  magistrates,  of  whom  one  was  not  present  before  the  maglBfemtea.  one 

delivery  of  the  verdict;  or  whether  he  was  properly  tried,  inasmuch  mZ/MXiltKay'^ 

aa  one  of  the  only  two  magistrates  who  were  present  at  the  first  por-  ^^^  ^'^f  ° 

tion  of  the  trial,  was  not  present  either  at  the  verdict,  or  at  the  latter  a  mis-trlAl. 

portion  of  the  trial    It  appeared  to  us  that  the  trial  and  sentence  were  ^^  j!r?n'^{^ 

thereby  vitiated.    It  was  objected,  however,  on  behalf  of  the  Court,  that  the  Mme  two 

we  bad,  nevertheless,  no  jurisdiction  in  the  matter,  since  the  Act  13  Vic,  ^^^^u 

No.  8,  includes  only  points  arising,  and  applications  made,  ^*  during  the  seoond  day  of 

trial " — ^whereas  no  question  as  to  the  sentence  could  have  arisen,  until  ^  ^i^Jllent  m 

after  termination  of  the  trial,  and  no  application  respecting  the  mistrial  the  flrtt  day  of 

was  made,  in  point  of  fact,  until  after  the  trial.    We,  therefore,  directed  g^,£^3  y|^ 

the  Special  Case,  in  pursuance  of  a  provision  in  the  Act,  to  be  sent  No.  s,  no  point 

back  for  amendment ;  in  order  that  it  might  be  stated  therein,  whether  ^q  the^^ul 

at   the  time  of  the  objection  made,  the  verdict  was  or  was  not  re-  catfon  of  cowuei 

j^,  nnlesi  taken 

ooraea.  before  the  verdict 

A  supplemental  paper  is  now  sent  in  under  the  hand  of  the  Chairman,  ^^'j^^-  (^) 

in  which,  after  referring  to  a  certificate  of  the  Clerk  of  the  Peace  (of  neU,  Sop.  ci.  iC 

which,  except  in  so  far  as  it  is  adopted  by,  and  incorporated  in  the  said  ^™*  ^*  s?* 
paper,  we  can  take  no  notice),  he  declares  that,  so  far  as  his  recollection 
serves,  the  statement  of  that  ofiicer  is  correct;  and  that  to  the  best  of  his 
knowledge  and  belief,  the  verdict  was  recorded  before  the  objection  was 
made  for  the  defendant 

It  appears  to  us,  that  the  submission  by  the  learned  Chairman,  in 
the  first  instance,  of  the  special  case,  was  a  circumstance  prima  faoit 
importing  that  the  trial  was  not,  when,  the  application  was  made, 
wholly  terminated;   and   that,  before  we  could    refuse  to  adjudicate 

(a)  QueBre  whether  the  words  being  "ah&U  on  the  application  of  ooanael,  made  daring 
the  trial,  or  withont  such  applloation,  in  bis  own  dlicretlon.  reserve  any  qaestlon,"  the 
Judge  may  not  reaerve  such  question  even  after  the  trial. 
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upon  it,  we  ought  to  haTo  a  oloar  and  diBtinot  statement,  if  not  by 
amendment  of  the  ease  yet  in  eome  equivalent  numner,  that  the  fiust 
is  otherwise.  Kow,  here  we  have  no  ** amendment"  properly  bo 
called,  but  a  snpplementaiy  paper  only.  If,  however,  we  legard  ibis 
paper  as  an  equiyalent,  we  find  no  snoh  clear  and  distinct  statement 
as  we  think  was  neoessary.  We  cannot  Judicially  say,  as  the  matter 
now  stands,  that  the  special  case  ought  not  to  have  been  sabmitted 
to  us;  and  we  must  therefore  give  the  defendant  the  benefit  of  our 
judgment  upon  it 

That  judgment  is,  that  there  was  a  mistrial;  and,  consequently, 
that  no  sentence  could  legally  be  passed  on  the  defendant  The 
statute  clearly  confers  jurisdiction  on  two  magistrates  only;  and  it 
seems  to  us  as  unreasonable  to  hold,  that  a  prisoner  is  lawfully  under 
trial,  because  two  are  present  at  the  verdict,  although  not  the  same 
two  who  were  present  at  any  former  portion  of  the  case,  or  beoanie 
two  are  present  on  the  second  day  of  the  trial,  who  were  not  present 
on  the  first  day  of  the  same  trial :— as  it  would  be  to  hold  that  one 
Judge  of  this  Court,  trying  a  man  for  murder,  might  abandon  his 
post  on  the  second  day,  or  for  the  latter  half  of  one  day,  to  a  coUcagoe, 
who  should  eventually  be  succeeded  by  a  third,  by  whom,  in  the 
absence  of  the  others,  the  case  should  be  summed  up,  and  the  prisoner 
condemned. 

For  the  Chairman  of  a  Court  of  Quarter  Sessions,  though  ordinarily  (by 
the  practice  in  such  cases)  the  sole  acting  Judge,  is  in  point  of  authority 
but  one  of  two  Judges ;  of  whom,  each  is  an  essential  and  inteigral 
portion  of  the  Court,  without  whoso  participation,  real  or  implied,  the 
jurisdiction  itself  would  cease  to  be. 

Tliere  will  therefore  be  a  direction  issued  to  tlie  Court,  in  this  case, 
to  vacate  the  judgment  given ;  and  the  fine  inflicted,  if  paid,  must  of 
course  bo  returned. 


The  Bank  of  ArsTRALASiA  dgaimt  Harris. 

The  following  judgment  was  delivered  by  Sir  Jehu  Dickinson,  the  Acting 
Chief  Justice. 

Dec.  10,  I860. 

February  8, 1863.  fTlHIS  was  an  action  by  the  plaintiffs  as  endorsees  of  two  bills  of 

tb^drawes^ft  exchange,   drawn     by   Messrs.    Q,    A,   Lloyd    and    Co^  upon, 

bill  of  exchMige  and   accepted   by,  the   defendants.     The   declaration    cantained   two 

iTuTOna^  m1  counts,  to  each  of  which  the  defendants  pleaded,  that  before  and  at 

oepted  by  the  de.  the  respective   times   of  delivery  and  endorsement  of  the  said  bills 

Smt^SuSr^*^  of  exchange,  and  up  to  and  at  the. time  of  the  sequestration  by  the 

tine  of  the 
Indonement  and 

up  to  the  time  of  the  seqneetratlon  of  G.  A.  L.,  which  waa  volnntAry,  and  at  the  commencement  of  the  aait, 
the  aald  G.  A.  L.  waa  Indebted  to  the  plalntiffa  and  to  the  defendanta,  and  to  diTera  other  perrona,  and  waa 
inaolvent  within  the  meaning  of  the  6  Vic,  No.  7.  a.  8,  and  that  the  Indorsement  had  the  effect  of  prefenriag 
tlie  plalntiffa,  being  then  ezlatlng  credltora  of  G.  A.  L.,  to  the  defendants,  and  to  the  other  credltora  of  tbe 
aald  G.  A.  L.  ITeld  by  the  Supreme  Conrt  that  the  plea  waa  had,  because  the  worda  **  absolutely  void  "  in 
the  8th  section  mean  void  as  asalnat  cmlltors,  and  only  the  creditors  acting  by  their  oflScial  aaslgnee  can 
avail  themselvee  of  ithe  Invalidity  of  the  tranaactlon.  JHek  v.  Kidd,  overruled.  On  appeal  to  Privy 
Council,  Judgment  wet  given  for  the  plaintiff  on  the  whole  record. 

Before  IHckivntmt  Acting  Chief  Jtistloe,  and  TTtsr.  J. 
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said  6r.  A,  Lloyd  and  CSo.,  of  their  estate  (the  said  sequoatration  bciug  186U. 

made   by  them  voluntarily)  and  at  the  oommenoement  of  this  suit,      xhe  Bakk  ok 
tho  sold  G,  A.  Lloyd  and  Co.  were  indebted  to  the  plaintUfs,  and     Australasia 
to   the  defendants  and  to  divers  other   persons;  and  that  the  said         hahjus 
G.  A,  lAoyd  and  Co,  were  at  the  said  times  respectively  insolvent 
with  the  meaning  of  the  8th  section  of  the  Act  of  the  Governor  and 
Legislative  GounoU  of  Kew  South  Wales,  5th  Viotoria,  No.  17;  and 
that  the  said  delivery  and  endorsement  had  the  effect  of  preferring 
the  plaintiflGi,  being  then  existing  creditors  of  the  said  G,  A,  Lloyd 
and  Co.j  to  the  defendants  and  to  the  other  oreditora  of  the  said  G. 
A,  JHoydand  Co. 

To  these  pleas  the  plaintiib  demuized  and  also  replied,  setting  up 
a  defence  under  the  12th  section  of  5  Victoria,  No.  17.  To  this  repli- 
cation the  defendants  demurred;  but  the  argument  turned  upon  the 
Talidity  of  the  plea,  and  as  the  plaintifib  are  entitled  to  judgment  on 
the  plea,  it  is  unnecessary  to  consider  the  other  pleadings. 

This  plea  was  originally  pleaded  without  the  averment  that  tho 
indorsement  had  the  effect  of  preferring  the  plaintiffs  to  the  defendants 
and  the  other  creditors  of  G.  A,  Hoyd  and  Co.  As  then  shown,  it 
was  held  bad  by  this  Court.  We  could  not  have  held  that  plea  good 
without  holding  that  the  words  **  absolutely  void "  rendered  tho  trans^ 
action  so  wholly  illegal  as  to  be  incapable  of  being  the  foundation 
of  any  right. 

The  language  and  clear  intent  of  a  statute  may,  indeed,  induce 
such  a  construction,  as  is  shown  by  the  decisions  upon  the  Annuity 
Acts,  and  the  old  Gaming  and  Usury  Acts;  but  on  the  other  hand, 
similar  words  in  the  statutes  relating  to  ecclesiastical  leases  have 
been  held  to  be  limited  in  their  operation.  So  also  under  the  English 
Bankrupt  Acts,  which  enact  that  warrants  of  attorney,  &o.,  not  duly 
filed,  shall  be  void  to  all  intents  and  purposes,  have  been  construed 
▼old  only  as  against  the  assignees  Bryan  v.  ChUd  (a).  Wo  intimated, 
however,  our  opinion  that  the  8th  section  would  not  have  so  un- 
qnalified  a  construction.  This  was  the  general  effect  of  our  judgment ; 
but  we  also  said  that,  even  if  the  transaction  was  avoided  as  against 
any  creditor,  the  plea  did  not  show  that  the  party  setting  up  its 
invalidity  was  a  creditor. 

Mr.  Martin,  upon  the  alignment  of  this  demurrer,  contended  that 
if  such  a  transaction  was  void  as  against  creditors,  it  must  be  void 
as  against  any  creditor;  and  this  question  is  now  to  be  decided.  We 
have  again  considered  the  grounds  of  our  former  judgment  (6),  and 
are  of  opinion  that  the  general  words  in  the  eighth  section  must  bo 
restricted,  and  that  the  transactions  therein  specified  are  void  only  as 
against  the  whole  body  of  creditors. 

This  opinion  is  confirmed  by  a  more  minnte  examination  of  the  several 
clauses. 

If  the  distinction  between  tho  7th  and  8th  section  is  suffidontly 
noted,  the  ambiguity  of  the  latter  part  of  tho  9th  section  will  be 
cleared  up. 

By  the  7ih,  any  creditor  iojured  by  an  alienation  without  valuable 

Co)  5  £xcb.  M8.  (6)  8ee  i^fra. 


14 


SUPEEME  COURT  REPORTS. 


I860. 

The  Bakk  or 

AU8TKALA8IA 

V. 

HABJU8. 


consideration  may  apply  to  aet  it  aside,  but  only  so  far  as  such  oreditor 
is  prevented  from  receiving  the  fall  amount  of  his  debt. 

But,  under  the  8th,  the  alienations,  &o.,  having  the  effect  of  preferring 
any  creditor,  arc  absolutely  void — that  is,  as  we  have  already  said,  as 
against  the  whole  body  of  creditors. 

The  9th  section  then  contains  an  exception  in  favour  of  bona  Jide 
purehaaers;  but,  in  order  still  to  effect  the  object  of  the  statute,  enacts 
that  **in  all  such  oases  the  person  to  whom  such  estate,  goods,  or 
cffecto  were  alienated,  transferred,  given,  surrendered,  or  deliveied  by 
the  insolvent  shall  be  bound  and  obliged  to  pay  the  true  value  of 
all  such  estate,  goods,  and  effects  by  them  disposed  of  to  a  third 
party,  to  or  for  behoof  of  such  of  the  creditors  of  the  insolvent  as  in 
virtue  of  the  provisions  of  this  Act  shall  be  entitled  to  have  the 
alienations,  transfers,  gifts,  surrenders,  or  deliveries  of  such  estate, 
goods,  or  effecte  by  the  insolvent  dedared  to  be  void  or  set  aside. 
'*To  or  for  behoof  of  such  of  the  creditors,"  &o.,  would  mean  the 
creditor  or  creditors  whose  debts  existed  at  the  time  of  the  alienation, 
if  the  application  were  made  under  section  7,  or  the  whole  body  of  the 
creditors,  represented  by  the  assignees,  see  Doe  v.  BaU  (a),  if  the  alienar 
tion  was  void  under  the  8th  section. 

The  12th  section  further  confirms  this  oonstruotion.  It  enacts  thai 
'*all  paymento  made  to  any  creditor  by  any  peraon  not  compelled  by 
legal  process  to  make  the  same,  and  knowing  himself  to  be  insol- 
vent, or  in  contemplation  of  surrendering  his  estate  as  insolvent,  or 
knowing  that  legal  proceedings  for  obtaining  an  order  of  sequestration 
as  insolvent  have  been  conomenced,  or  that  any  such  order  has  been 
made,  shall  be  and  are  hereby  declared  to  be  fraudulent;''  and  then 
there  is  a  proviso  that  a  person  receiving  such  fraudulent  payment 
shall  be  liable  to  pay  back  for  the  benefit  of  the  creditors  of  the 
insolvent. 

Now  the  creditors  are  represented,  and  can  only  act  by  the  assignees; 
the  assignees,  therefore,  and  they  alone,  could  sue  to  recover  back  such 
fraudulent  payment 

Again,  the  10th  section  declares  absolutely  void  all  warrants-of* 
attorney  and  eognowU  aeiumem^  alienations,  transfers,  gifts,  surrendan, 
deliveries,  mortgages,  or  pledges  of  any  estate,  goods,  or  effects,  real 
or  personal,  made  by  any  person  after  any  order  of  sequestration  of 
his  estete  has  been  made,  and  before  he  shall  have  obtained  hii 
certificate. 

The  object  of  this  section  is  simrlar  to  those  of  the  provisions  in 
the  English  Bankrupt  Acts,  which  vested  the  property  of  an  anoe^ 
lificatod  bankrupt,  or  of  a  twice  certificated  bankrupt,  whose  estate 
had  not  paid  fifteen  shillings  in  the  pound,  in  his  assignees,  and  the 
decisions  upon  these  statutes  afford,  we  think,  a  good  guide  to  the 
construction  of  these  words  ^absolutely  void,"  in  the  8th  section  of 
the  Insolvent  Act  of  this  Oolony. 

In  the  construction  of  the  last  mentioned  Imperial  Aots,  it  was 
held,  however,  that  until  the  assignees  interfered,  .the  bankrupt  could 
acquire  property  and  contract  and  bring  actions  in  respect  of  snch 


(a)  11  M.  k  W.  fift& 
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property  and  contraotB;  Herbert  v.  Sayer  (a).  It  waa  said  in  the 
judgment  of  the  Exchequer  Chamber  «*  otherwise  there  would  be  no 
pioteotion  to  persons  dealing  with  an  unoertifloated  bankrupt;  not 
only  wonld  they  acquire  no  title  by  purchase  from  him,  but  payments 
for  snoh  puiohases  and  for  all  debts  due  to  the  uncertificated  bankrupt 
would  be  invalidated." 

The  infeienoe  to  be  deduced  from  the  construction  put  upon  these 
▼arious  sections,  that  the  general  words  must  be  applied  in  a  re- 
strioted  sense,  is  that  the  words  *^  absolutely  yoid,"  in  the  8th  section 
of  our  Act,  must  in  a  like  manner  be  restricted.  Oases  might  even 
be  put  where  to  hold  such  transactions  Toid  would  injure  creditors. 
Suppose  a  person  in  lusolyent  circumstances  had,  by  way  of  pre- 
ferenoe,  assigned  to  a  creditor  in  discharge  of  a  large  debt,  a  property 
which  at  the  time  of  the  insolvency  had  much  depreciated  in  value 
while  the  other  assets  had  increased.  If  such  conveyance  was 
abflolutely  void,  the  creditor  would  be  able  to  throw  his  depreciated 
property  upon  the  estate,  and  to  daim  to  be  paid  along  with  the 
other  creditors  out  of  the  more  valuable  assets;  whereas,  in  the  view 
we  take,  the  assignee  might  treat  the  payment  as  valid,  and  the 
creditor,  who  had  been  preferred,  would  be  obliged  to  put  up  with 
his  bed  bargain. 

Looking,  therefore,  to  the  general  scope  of  the  Act,  and  the  neces- 
sity upon  grounds  of  convenience  for  restricting  these  words  in  the 
8th  section,  we  are  of  opinion  that  they  only  apply  in  favour  of  the 
creditors  collectively. 

There  may  be  circumstances  in  this  particular  case  which  would 
prevent  the  present  defence,  if  successful,  from  being  unjust.  But 
it  would  be  a  most  anomalous  and  strange  law  which  should  allow 
the  acceptor  of  a  bill  of  exchange  to  escape  payment  of  it  to  an 
endorsee,  because  his  endorser,  being  insolvent,  had  given  it  to  him 
in  part  payment  of  a  previous  debt,  and  thereby  preferred  him  to 
■ome  other  creditor.  He  (the  endorsee)  might  be  entirely  ignorant 
of  the  circumstances,  and  therefore  altogether  innocent  of  any  fraud; 
a  just  debt  would  be  evaded,  and  yet  the  estate  of  the  insolvent  not 
benefited. 

The  ground,  indeed,  taken  by  the  demurrers,  that  this  transaction 
had  not  been  declared  void,  is  not  in  our  opinion  sustainable,  because 
the  awignee  would  have  a  right  as  against  the  Bank  of  Australasia, 
to  treat  the  endorsement  as  void,  without  having  any  declaration  of 
the  Ck>nrt  that  it  was  so;  Mackengie  v.  Mumin. 

The  precise  mode  in  which  the  assignee  would  enforce  his  right 
may  indeed  be  a  matter  of  difficulty,  as  the  House  of  Lords  have  de- 
cided hi  T<mng  v.  BUUler  ((),  reversing  the  judgment  of  the  Ex- 
chequer Chamber,  that  although  the  1  and  2  Vic,  c.  110,  s.  59  declares 
certain  assignments  by  an  insolvent  void,  the  assignees  cannot  maintain 
trofrer  in  respect  of  a  seizure  under  such  void  assignments  before  tho 
date  of  the  insolvency. 

It  remains  only  for  us  to  notice  the  argument  of  Mr.  Martin,  that 
Maekengie  v.  Mwmin  was  an  authority  against  our  present  view,  and 
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ahowa  thnt  a  transaction  ^vhich  is  void  against  all  croditon  is  void 
as  against  each  of  tliem. 

That  case  only  shows  that  the  words  '^  absolutely  Toid,"  mean,  arc 
void  as  against  creditors;  the  meaning  of  **Yoid  as  against  crediton" 
is,  that  a  transaction  may  be  avoided  by  all  the  creditors  acting  by 
their  assignee  for  their  common  benefit,  bat  not  that  a  single  creditor 
may  defeat  it  for  a  private  advantage  of  his  own,  in  which  the  other 
creditors  are  not  to  participate.  It  is  true  that  if  a  transaction  is 
void  as  against  all  the  creditors,  it  is  void  against  kach  of  them, 
but  as  against  him  only  as  one  of  the  body  of  creditors,  not  as  an 
individual.  We  are  therefore  of  opinion  that  MackensU  ▼.  Mnrniin  is 
no  authority  against  our  present  view,  which  is,  that  the  demuirer  to 
the  pleas  must  be  sustained. 

Judgment  for  plaintiff. 


August  3, 1861.        '^^^  following  is  an  extract  from  the  former  judgment  above  re- 
ferred to: — 

The  pica  could  only  be  deemed  by  us  to  be  good,  if  we  were  pre- 
pared to  hold  that  the  words  "  absolutely  void,"  at  the  end  of  the  8tli 
section  of  the  Insolvent  Act,  5  Vic,  No.  17,  meant  **void  to  all  in- 
tents and  purposes,"  and  not  merely  ''void  as  against  creditors.*' 
The  case  of  Dick  v.  Kidd^  decided  in  this  Court  on  the  13th  July, 
1857,  was  pressed  upon  us  during  the  arg^ument  as  a  case  precisely 
in  point — ^that  the  said  words  ''absolutely  void"  meant  void  in  all 
respeots,  and  against  all  persons.  That  case  was  a  decision  on  the 
6th  section  of  the  Act,  but  we  are  of  opinion  that  it  is  as  applicable 
to  the  8th  as  to  the  6th  section,  and,  therefore,  that  it  applies  directly 
to  the  case  now  before  us. 

We  are  of  opinion  that  the  decision  of  Dick  v.  Kidd  cannot  be  sup- 
ported, and  that  it  ought  not  to  influence  our  judgment  on  these  pleas. 
Though  there  are  so  many  instances  in  recent  times  of  the  Courts  in 
Westminster  Hall  reversing  their  own  judgments,  we  should,  of 
course,  be  very  reluctant  to  overrule  any  judgment  of  our  Court 
under  any  but  very  extraordinary  circumstances.  I  should  personally 
be  very  delicate  about  reflecting  on  the  decision  in  Diek  v.  Kidd,  for 
I  dissented  from  it  at  the  time  it  was  delivered,  after  it  had  been 
discussed  between  my  then  colleagues  and  myself,  and  it  is  not 
agreeable  now  to  set  up  my  opinion  again  behind  their  backs.  Bat 
we  conceive  we  may  now  properly  recede  from  the  decision  in  Du^  v. 
Kiddy  as  this  Court  really  did  so  (though  it  vras  ci^ed)  in  the  recent 
case  of  Mackenzie  v.  Ifumtn,  by  saying  in  its  judgment  that  the  word 
*'void"  in  the  8th  section  meant  *'void  as  against  creditors."  That 
construction  was  adopted  on  the  authority  of  Bryan  v.  ChM  (a),  a 
case  which  was  not  brought  to  the  notice  of  the  Court  when  the  case 
of  Diek  V.  Kidd  was  argued. 

We  think  that  the  case  of  Bryan  v.  Quid  was  a  sufficient  authority 
for  the  opinion  expressed  in    Ma^ikenzie  v.  Ifurfiifi,  and  is  also  ap- 

(a)  S  Kscch.  368. 
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plicable  to  the  caso  before  us.    The  expression  under  ooDsidoration  I861. 

in  Bryan  t.  Child  was  substantially  equivalent  to  that  in  the  8tli  "^^,^.  bakk  of 
section  of  our  Insolvent  Act  In  Bryan  v.  Child  the  words  were  al»tkala»ia 
'*  null  and  void  to  all  intents  and  purposes.'*  In  the  Insolvent  Act,  habki!«. 
section  8,  the  phrase  is  ^  absolutely  void."  Periiaps  the  words  in 
Bryan  v.  Child  are  stronger,  because  more  specific,  than  the  ex- 
pression in  the  Insolvent  Act.  Now,  in  Bryan  v.  ChUd,  the  Court 
of  Exchequer  held  that,  looking  at  the  object  of  the  Act,  09  deduced 
from  the  tUUute  Ueel/y  that  the  words  **Yoid  to  all  intents  and  pur- 
poses" were  to  be  confined  as  operating  in  favour  of  creditors  only, 
such  being  the  parties  for  whose  benefit  the  Act  in  which  the  words 
occurred  was  passed.  In  Bryan  v.  ChUd,  during  the  argument.  Chief 
Baron  BdUook  adverted  to  the  statutes  of  Mizaheth  respecting  ecclesi- 
astieal  leases.  And  Baron  Rol/ej  in  his  judgment,  at  page  376, 
said,  nothing  can  bo  strongur  than  the  words  used  in  those  statuteii. 
which  declare  that  leases,  not  authorized  by  them,  "  sliaU  be  utterly 
void,  and  of  none  effect,  to  all  intents,  constructions,  and  purposes, 
any  law  usage  or  custom  to  the  contrary  notwithstanding."  Still 
the  Courts  only  said  that  such  leases  were  not  meant  to  be  null  and 
void,  as  against  the  lessors;  that  the  statute  was  made  for  the  benefit 
of  their  successors;  and  that  the  leases  were  only  void  as  against 
them. 

As  the  large  words  contained  in  the  statute  which  came  under  con- 
sideration in  Bryan  v.  ChQd^  and  the  equally  wide  words  in  the  statutes 
of  SUsabeih,  cited  by  Baron  Bolfef  were  limited  to  make  the  particular 
transactions  in  those  oases  mentioned,  void  only  as  against  the  parties 
for  whose  benefit  it  appeared  from  the  AcU  Uwmdoe*  the  several  statutes 
were  enacted,  it  follows  that  the  words  **  absolutely  void "  at  the  end  of 
the  8th  section  of  the  Insolvent  Act  ought  to  be  limited  to  mean  void  as 
against  creditors,  if  we  can  collect  irom  that  Act  that  it  was  made  to  pro- 
tect the  creditors  of  an  insolvent. 

We  think  that  we  can  clearly  collect  from  the  Insolvent  Act  that 
it  was  made  to  protect  the  creditors  of  an  insolvent.  For  the  preamble 
of  it  is  in  these  words — ^  Whereas  it  is  expedient  and  necessary 
to  make  provision  for  giving  relief  to  such  persons  as  by  misfortimc, 
and  without  having  been  guilty  of  fraud  or  dishonesty  are,  or  may 
become  insolvent,  and  for  the  due  collection,  administration,  and  dis- 
tribution of  insolvent  estates  within  the  colony  of  New  South  Wales, 
and  for  the  prevention  of  frauds  afiecting  the  same."  Against  whom 
did  the  Legislature  mean  that  the  honest  insolvent  should  be  re- 
lieved? The  answer  is  obvious,  aqaintt  his  ereditor$,  as  they  were 
the  only  persons  who  could  harass  him.  For  whose  benefit  was  his 
estate  to  be  collected,  administered,  and  distributed,  and  for  whose 
advantage  were  frauds  affecting  that  estate  to  be  prevented  ?  Clearly 
for  the  benefit  and  advantage  of  those  creditors  against  whose  de- 
mands in  full  the  insolvent  was  to  be  relieved.  Hence  we  think  it  is 
clearly  to  be  collected  from  the  preamble  that  such  parts  of  the  Act 
as  provide  for  the  collection,  Ac.,  of  the  estate,  and  for  preventing 
frauds  affecting  the  same,  were  made  for  the  benefit  or  the  insolvent's 
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ii(6i.  creditors.  Let  us,  moreoyer,  oonaider  someof  the  enaoimeiits.    Section  6 

'■<!..  R.JiTy..    enacts  that  the  transaotions  therein  mentioned  shall  be  fraudulent  and 

1  be    DANK  OF 

Australasia  absolutely  Toid.  The  7th  seotion  enacts  that  the  matters  mentiooed 
Hauis.  ^  ^^  '^^'  ^  liable  to  be  set  aside  at  the  ingtanoe  of  any  creditor, 
Seotion  8  proTides  that  the  dealings  thereby  specified  shall  be  absolutely 
void.  Now  it  may  be  argued  that  as,  by  section  7,  the  tmufiactions 
are  liable  to  be  set  aside  at  the  inttance  of  a  creditor^  and  that  as, 
by  the  6th  and  8th  sections,  they  ;aie  to  be  absolutely  void,  the  con- 
struotion  that  ought  to  be  put  on  the  6th  and  8th  sections  should  be, 
that  Toid  means  Toid,  not  only  as  against  creditors,  as  in  the  7th  sectimi, 
but  as  against  all  the  world.  Such  an  argument  we  oonoeiye  wonU 
be  effectually  answered  by  the  9th  section,  inasmuch  as  that  dause, 
in  terms  referring  to  the  transaotions  mentioned  in  the  6th,  7th,  and 
8th  seotions,  and  at  the  same  time  noting  the  diiferenoe  between 
the  term  ** declared  void"  and  '^set  aside,"  contained  in  the  three 
sections,  speaks  of  the  ereditor»  particularly,  as  being  the  penoni 
in  yirtue  of  the  provisions  of  the  Act  entitied  to  have  the  alienatkms, 
transfers,  gifts,  surrenders,  or  deliyeries  of  such  estate,  goods,  or  eflfecte 
by  the  insolvent,  declared  to  be  void  or  set  aside.  Moreover,  it  is  dear 
firom  the  9th  section  that  the  second  transferee  of  any  property,  under 
the  droumstances  specified  in  the  three  preceding  sectiona,  would  take, 
which  shows  that  the  first  transfer  would  not  be  void  to  all  intents  and 
purposes ;  indeed,  if  it  were,  it  would  follow  that  a  person  who  ahould 
make  any  of  the  specified  transfers  when  in  insolvent  drcumstanoea, 
although  he  became  solvent  inunediately  afterwards,  and  always  con- 
tinued so,  would  be  enabled,  even  as  against  his  transferee,  to  hold  or 
recover  the  property— a  result  so  at  variance  with  the  scope  and  objeet 
of  the  statute,  and  so  repugnant  to  natural  justice,  compels  us  to  put  some 
limit  to  the  meaning  of  those  words. 


The  above  judgment  was  appealed  from  to  the  Privy  Council,  and 
was  argued  on  the  2nd  December,  1861.  An  action  had  been 
brought  by  the  same  plaintiifs,  in  the  Supreme  Court  of  Queens- 
land, against  the  defendants  as  acceptors  of  a  bill  drawn  by 
Messrs.  lAoyd  and  Co.  At  the  trial  beibre  Lutwyeke,  J.,  the 
defendants^  obtained  a  verdict ;  a  motion  was  made  to  set  tbe 
verdict  aside  and  enter  a  verdict  for  the  plaintiff,  whidi  wtf 
refused.  This  judgment  was  appealed  from  and  the  appeal 
was  heard  before  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council  on  2l8t  June,  1861.  On  the  8th  Februaiy,  1862,  tbeir 
Lordships,  after  having  delivered  judgment  in  the  last  mentioned 
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appeal  doliverod  judgment  in  the  appeal  from  the  Supreme  Court  of 
New  South  Wales,  rb  follows : — 

What  has  just  been  stated  in  dispobing  of  the  otlier  appeal  between 
these  parties,  that  from  Queenslaud,  from  the  Supreme  Court  at  Moreton 
Bay,  renders  it  unneceseary  to  say  more  than  that  in  our  opinion  the 
Bank  of  Australasia  was  on  the  whole  record  entitled  to  judgment  in 
the  action  brought  by  that  company  in  the  Supreme  Court  of  New  South 
Wales  against  Messrs.  Harris,  and  that  the  appeal  of  Messrs.  Harris 
against  the  judgnient  so  obtained  ought  to  bo  dismissed  with  costs. 

Appeal  dismissed  ¥rith  costs. 
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The  judgment  in  the  appeal  from  the  Supreme  Court  of  Queensland  was 
as  follows : — 


The  words 
**  hariiis  the 


The  action  in  the  Supreme  Court  at  Moreton  Bay,  the  verdict  and  "  naTins  the 

judgmeDt  in  which  have  produced  the  present  apjiea],  was  brought  upon  riM*a^^S«B^ 

the  7th  of  October,  1859,  by  the  appellants  on  a  bill  of  exchange  for  exisangcreditor" 

£1836  88.  3d.,  which,  though  dated  1st  July,  1869,  was  drawn  on  or  JSJLll^rttog 

before  the  28th  of  June  in  that  year,  payable  three  months  after  date  to  to  the  trae  con. 

the  order  of  Messrs.  i^d  ond  Cb.,  of  Sydney,  the  drawers.    Ther«spon-  aJ^*^^^**** 

dents,  gentlemen  in  trade  at  Brisbane,  Moreton  Bay,  were  the  drawees,  fraudulent  nre- 

and  were  the  defendants  in  the  action.    The  bill  was  placed  by  Idoyd  were  not^ 

and  Ch»j  on  the  28th  of  June,  1859,  at  Sydney,  in  the  hands  of  the  appel-  tended  to  refer  to 

lants,  their  bankers,  and  was  on  the  following  day  transmitted  by  the  wlftomoe  not    i 

appellants  to  Brisbane  for  acceptance  by  the  respondents,  who  accepted  n-audoient,  but 

it  accordingly  on  the  3rd  or  4th  of  July,  1859.    The  appellants  on  the  I?S^^ totoS 

8th  of  the  same  month  received  it  back  from  Brisbane  thus  accepted,  ^^  ko*®  of 

and  it  was  afterwards,  while  in  their  hands,  indorsed  (generally)  by  Uoyd  prefa^t  as 

and  Co,j  on  the  9th  or  10th  of  the  same  month.  generailj  under- : 

stood,  the  words 

It  was  formally  discounted  by  the  appellants  on  the  11th  of  that  S^t'^totSSdT^ 
month,  and  the  produce  passed  to  the  credit  of  Uoyd  atid  Co,,  in  and  ought  not 
account  with  the  appelhints  accordingly.    They  thus  became,  at  least  SStSStoT* 
as  between  them  and  Lloyd  and  Co.,  the  absolute  owners  of  the  bill  case  in  which  not 
for  valuable  and  full  consideration,  whether  by  a  title  commencing  no'j^taSSton'to 
before   the  2nd  of  July,  1859  (though  there  was  not  any  indorse-  prefer,  but  in 
ment  before  the  9th  or  10th  of  that  month),  or  commencing  at  a  later  pi|^$^  /|f 
day.     It  may  be  taken  that  Uoyd  and  Co.  stopped  payment  or  sus-   such  there 
pended  their  payments  on  the  5th  of  the  same  July.    They  were  at  m^^yfrraitbc 
the  time  indebted  to  the  appellants  in  £5000  or  upwards.    The  estate  drcumstsnce 
of  Lioyd  and  Co.  was  not  sequestrated  until    a   day    in   September,  ^tmorabill 

were,  at  tlw  time 
.  ^    ,  of  the  acceptance, 

credltars  of  the  drawer,  who  was  at  the  time  Insolvent  (  whereas  by  sooepting  the  bill  they  had  represented 
themselves  to  be  debtors  and  bad  authorized  third  persons  dealing  with  the  blu  to  consider  them  as  such.  Su 
Sdd  by  the  Judicial  Committee  of  the  Privy  Council  in  an  action  by  tbe  indorsees  against  the  acoeiytors 
of  a  Mil  of  exchange,  drawn  by  O.  A,  L.,  whose  estate  was  Insuflicient  to  pay  his  creditors  in  full  at  the 
time  of  the  delivery  aud  endorsement  thereof! 

Present^Lord  Kingidown,  Lord  Justice  Knight  Bructt  ImtH  Ju»tice  Tumei: 
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18W.  1859 ;  it  was  then  judicially  sequestrated  for  the  benefit  of  their  crediton 

Tb«  Uakk  of      ^y  ^^^  Supreme  Ckiurt  of  New  South  Wales.    This,  for  all  or  many  pa^ 

AtJbTRALASUk      |K>ses,  waB  equivalent  to  bankruptcy.    During  the  intermediate  time 

Harjus.         ^^cy  had  continued  to  a  certain  extent  to  transact  business,  notwithfitaod- 

ing  the  stoppage  or  suspension. 

The  pleadings  in  the  action  arc  stated  in  the  fourth  and  fifth  pages  of 
the  printed  Record  of  Proceedings.  To  the  declaration,  one  in  the 
ordinary  form  by  the  appellants,  as  indorsees,  the  pleas  of  the  respon- 
dents were  thus : — 

The  defendants,  by  William  RatdinB  their  attorney,  as  to  the  first 
count  of  the  declaration  say,  that  before  and  at  the  time  the  said  bill  of 
ozohange  was  endorsed  by  the  said  George  A.  Hoffd  and  Co.  to  Ihe  pliin- 
tiifs,  as  in  the  declaration  mentioned,  the  said  O,  A,  Uoyd  and  Go.  were 
insolyent,  of  which  the  plaintiffs  then  had  notice. 

And  the  defendants  further  say,  that  the  said  Q.  A.  Lloyd  md  Co. 
then  being  insolvent  as  aforesaid,  and  then  Uing  also  indebted  to  the 
plaintiffs  in  a  sum  larger  than  the  said  sum  of  one  tbuurand  three 
hundred  and  thirty-six  pounds  eight  shillings  and  threepence,  endoned 
the  said  bill  of  exchange  to  the  plaintiffs  in  order  that  the  said  bill 
might  be  discounted  by  the  plaintiffs,  for  the  sole  purpose  of  enabling 
the  plaintiffs  to  apply  the  proceeds  thereof  in  reduction  of  their  wid 
debt. 

And  the  defendants  further  say,  that  the  plaintifls  then  well 
knowing  the  premises  did  discount  the  said  bill  of  exchange  for  the 
said  (t.  a,  Lloyd  and  Co.  for  the  purpose  aforesaid,  and  did  then 
apply  the  proceeds  thereof  in  reduction  of  their  said  debt  as  afore- 
said. 

And  the  defendants  further  say,  that  before  and  at  the  tiiuu  the  said 
bill  of  exchange  was  endorsed  by  the  said  0.  A,  Uoyd  and  Co  .to  tho  plain- 
tiffs as  aforesaid,  they,  the  defendants,  were  creditors  of  the  said  (j.  i. 
Lloyd  and  CSo.  to  an  amount  larger  than  the  said  sum  of  one  thousand 
three  hundred  and  thirty-six  pounds  eight  shillings  and  threepence, 
and  other  persons  were  then  also  creditors  of  the  said  0,  A,  Uoyd 
and  Co. 

And  the  defendants  further  say,  that  the  estate  of  the  said  0,  A.  Uoyd 
and  Co.  was,  by  order  of  the  Supreme  Court  of  Kow  South  Wales  in 
its  insolvency  jurisdiction  sequestrated,  for  the  benefit  of  their 
creditors. 

And  tho  defendants  further  say,  that  the  said  endorsement  of  the 
said  bill  of  exchange  by  the  plaintiffs  as  aforesaid,  and  the  transfer 
and  delivery  of  the  same  to  them  for  the  purpose  aforesaid,  then  had 
the  effect  of  preferring  the  plaintiffs  as  creditors  of  the  said  G,  i. 
Lloyd  and  Co.  to  the  defendants  and  others,  then  also  being  erediton 
of  Uie  said  G.  A.  Lloyd  and  Go.,  by  reason  of  which  said  preouseB, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
G,  A.  Lloyd  and  Co.  had  no  right  to  endorse  the  said  bill  of  exchange 
to  the  plaintiffs,  and  the  plaintifib  derived  no  title  thiough  the  said 
G.  A,  Lloyd  and  Co,,  and  have  no  title  or  interest  in  the  said  bill  of 
exchange,  and  the  endorsement  of  the   said   G.  A.  Lloyd  and  Qk 
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became  and  is  Toid«  and  created  no  right  in  the  plaintifis  to  rae,  and  the 
plaintifb  have  no  right  to  sue  the  defendants  on  the  said  bill. 

And  as  to  the  residue  of  the  declaration,  the  defendants  say  they  never 
were  indebted  as  alleged. 

The  only  defence,  therefore,  was  founded  on  the  alleged  insolvency  of 
Lloyd  and  Co.  before  and  when  they  indorsed  the  bill.  Issue  having 
been  taken  on  the  pleas,  the  action  came  on  for  trial ;  witnesses  were 
examined.  The  learned  Judge  told  the  jury  that  the  words  ^  being 
iDsolyent"  in  the  8th  section  of  the  Colonial  Insolvent  Act,  5  Vic, 
Xo.  17,  must  be  taken  to  mean  **  being  unable  to  pay  20a.  in  the  pound,** 
and  left  to  them  four  questions,  which,  and  the  answers  of  the  jury,  were 
these: — 

Were  0.  A.  Lloyd  and  Ch,  insolvent  at  the  time  when  the  note  was 
endorsed  to  the  bank  on  the  9th  July  ? — Yes. 

Were  they  insolvent  on  27th  June,  and  from  that  time  to  the  9tU 
July  ?— Yes. 

Was  the  note  given  to  the  bank  on  the  28th  June  to  secure  the  re. 
payment  of  an  overdraft  to  the  extent  of  £5,000  between  that  date  and 
the  Ist  July  ?— No. 

Was  any  agreement  made  on  the  Ist  July  that  the  note  should  be  held 
to  secure  repayment  of  overdraft  to  same  extent  between  1st  and 
4th  July  ?— No. ' 

Verdict  to  be  entered  for  defendants,  with  liberty  reserved  for 
plaintiffs  to  move  to  set  that  verdict  aside,  and  to  enter  a  verdict  for 
plaintifb. 

Whereupon  the  verdict  was,  under  tlie  learned  JudgePs  direction, 
entered  for  the  defendants,  with  liberty  for  the  plaintiffs  to  move  to  set 
it  aside  and  to  enter  a  verdict  for  the  plaintiffs.  Tliis  application  was 
made  and  reftised ;  and  hence  the  appeal. 

The  main  or  only  questions  are  whether  the  alleged  &cts  stated  in 
the  first  plea  are  true,  and  whether  if  true  they  formed  a  good  ground 
of  defence  to  the  action,  and  their  Lordships  are  of  opinion  that  both 
these  questions  ought  to  be  answered  in  the  negative ;  even  assuming, 
which  is  the  view  most  favourable  to  the  respondents,  that  the  word 
**  preferring,**  as  used  in  the  special  plea,  ought  to  have  the  same 
meaning  attributed  to  it  as  ought  to  be  attributed  to  that  word  as 
used  in  the  Act  of  Parliament,  a  point  on  which  their  Lordships  give  no 
opinion. 

Their  Lordships  consider  it  impossible  to  construe  the  words 
**  having  the  effect  of  preferring  any  then  existing  creditor,**  con- 
tained in  section  8  of  the  CJolonial  Insolvency  Act,  read  as  that 
section  must  be  in  connection  with  the  rest  of  the  Act,  and  particn- 
larly  with  its  5th,  6th,  7th,  9th,  and  12th  sections,  in  the  manner  for 
which  the  respondents  contend.  The  better  opinion,  they  think,  is 
that  aooording  to  the  true  construction  of  the  Act  those  words  indicate 
fraudulent  preference,  and  were  not  intended  to  refer  to  any  case 
of  preference  not  fraudulent;  but  whether  this  be  so  or  not  in  the 
full  sense  of  fraudulent  preference,  as  generally  understood,  their 
Lordships  are  satisfied  that  the  words  ip  question  were  not  intended, 
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and  ought  not  to  be  ooiutrued,  to  estend  to  a  oase  in  wbklh  not  only 
there  was  no  intention  to  prefer,  bat  in  which  the  preferenoe  (if  loob 
there  were)  aroee  merely  from  the  oironmBtanoe  that  RarrU  amd  Co. 
when  they  accepted  the  bill  were  creditors  of  Lloyd  and  Co,^  wiiensB, 
by  accepting  the  bill,  they  had  represented  themselTes  to  be  debton, 
and  had  authorized  third  persons  dealing  with  the  bill  to  consider 
them  as  sach. 

In  their  Lordships'  judgment,  the  expression  ''had  the  eiTeot  of 
preferring  the  plaintiffs"  contained  in  the  special  plea,  if  to  be  eon- 
strued  as  not  embodying  any  allegation  or  suggestion  of  ficaodoleDt 
preference,  or  of  some  preference  beyond  what  is  aboye  referred  to,  ie 
immaterial,  but,  if  to  be  considered  as  embodying  such  an  allegstioD 
or  such  a  suggestion,  is  not  supported  by  the  CTidence.  Their  Lord- 
ships, however,  do  not  consider  the  words  to  embody  such  an  allegatioa, 
or  such  a  suggestion.  They  think  it  also  not  proved  that  before 
the  5th  of  July,  1859,  the  appellants  had  notice  of  the  insdlfency, 
if  any,  of  Lloffd  and  Cb.,  or  that,  in  fact,  the  appellants  had  any 
such  notice  or  any  notice  of  the  suspension  of  payments  before  Augost 
or  September  of  that  year.  There  is,  in  their  Lordships'  opinion^ 
nothing  in  the  evidence  to  show  or  lead  to  the  inference  that  the 
delivery  or  indorsement  of  the  bQl  to  the  appellants  by  LUnfd  and  Cb., 
or  the  discount  of  the  11th  of  July,  was  by  way  of  fraudulent  preference, 
or  was  otherwise  than  a  fiur  transaction  in  the  ordinary  couree  of 
business. 

In  their  Lordships*  opinion  the  respondents  have  wholly  failed  to  show 
that  the  delivery  of  the  bill  to  the  appellants  on  the  28th  of  June,  or 
its  subsequent  indorsement,  was  an  unfair  or  improper  transaotiaii, 
or  was  avoided  by  reason  that  at  each  of  those  times  the  estate  of 
Ilopd  and  Co.  was  insufficient  to  pay  their  creditors  in  full.  They 
consider  also  that  the  case  is  not  aflboted  in  any  way  by  the  sequel- 
tration  of  September;  nor  does  it,  indeed,  appear  that  any  claim  hss 
under  that  sequestration  been  made  against  either  the  appellants  or  the 
respondents. 

Their  Lordships,  repeating,  however,  that  they  consider  the  flrrt  pies 
to  be  essentially  bad,  think  the  appellants  entitled  to  judgment  in  tbe 
action,  and  to  their  coetB  here ;  and  their  Lordships  will  report  to  Her 
Majesty  accordingly. 

Juilgment  for  tlie  appellants  with  coats. 


Ang.  36»  1856. 


Ex  parte  Botnb  for  a  Prohibition. 


Stephen,  C.  J.,  delivered  the  following  judgment  :— 

38.  sect.  36^'oiUy  ^HIS  is  the  case  of  a  conviction  under  the  Sydney  Carters*  Act,  18  Vie. 
Applies  to 


▼ehiclet  plying 
for  hire. 


-L     No.  28,  sect.  86,  from  which  the  defendant  appeals,  by  a  motion  for 
a  prohibition,  under  the  Justices*  Acts  of  1850  and  1858. 

By  the  Sydney  Police  Act,  4  Wm.  IV.,  No.  7,  sect  40,  it  «m 
enacted,  that  if  the  driver  of  any  dray  or  cart  should  ride  upon  it  in 
any  street,  not  having  some  person  on  foot  to  guide  it,  (light  ouU 
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drawn  by  one  hone  and  gmded  by  reisB  excepted),  he  should  be  liable  m». 

to  a  certain  penalty.     The  lame  geotion  containa  aeyefal  other  pro-  sxpute 

viaiona,   relating   to   oarfe,   drayt,   and    earriageiy  and    their    drivera  Bom. 
reapeotiTiely. 

By  the  Sydney  Garters'  Act,  18  Vic,  No.  28,  aect.  1,  so  much  of 
the  said  40th  section  as  applies  to  the  driver  of  any  dray  or  cart, 
wha  shall  ride  npon  it  in  any  street,  not  having  some  person  on  foot 
to  guide  it,  (light  carts  drawn  by  one  horse  and  guided  by  reins  ex- 
cepted,) Ib  repealed.  The  introduction  of  this  exeeption  into  the  said 
repealing  dause,  (an  introduction  which  certainly  might  have  been 
avoided),  has  given  rise  to  some  of  the  difficulty  involved  in  this 
case.  It  would  have  been  quite  sufficient  for  the  purposes  of  the  re- 
peal, had  a  slightly  different  mode  of  expression  been  adopted,  to 
have  indicated  ihe  enactment  meant  to  be  repealed,  without  any 
reference  to  the  exception  about  light  carts.  But  it  has  been  sup- 
poaed  by  one  of  the  convicting  magistrates,  that  the  effect  of  its  in- 
trodnction  into  the  Garters'  Act,  as  above-mentioned,  has  been  to 
repeal  the  exeepUon  ofdy;  and  thus  to  retain  the  enactment  in  the 
Polioe  Act,  (against  riding  upon  carts  without  a  guiding  person  on 
foot,)  with  an  extended  application.  In  other  words,  he  supposes 
the  effect  to  be,  (hat  all  carls  tBhatever,  whether  light  carts  or  not, 
are  now  within  the  provisions  of  the  Police  Act,  i.e.  of  the  said 
40th  section. 

I  cannot  cononr  in  this  construction.  I  am  clearly  of  opinion,  that 
the  Carters'  Act  repeals — and  was  intended  to  repeal— everything 
in  the  40th  section  of  the  Police  Act,  which  relates  to  the  riding  upon 
draya  or  carts,  without  some  person  on  foot  to  guide  them.  The  exception 
respecting  light  carts  was  introduced  (awkwardly  enough,  oertainlyX 
merely  as  part  of  the  quotation.  In  fact,  without  mentioning  the 
exception  respecting  light  carts,  the  recital  of  the  enactment  respecting 
the  drivers  of  carts,  would  (as  the  repealing  clause  is  worded)  have  been 
incomplete.  It  is,  nevertheless,  true,  that  as  the  clause  now  stands,  the 
exoeption  may  (grammatically  taken)  apply  either  to  the  repealing  or  the 
repealed  enactment 

The  defendant,  however,  (who  is  the  driver  of  a  light  one-horse 
cart,  guided  by  reins),  has  been  convicted  under  the  Sydney  Garters' 
Act»  18  Yic,  No.  28.  sect.  86.  By  this  it  is  enacted,  that  no  licensed 
driver,  or  oUter  person^  having  the  care  of  any  vekUiU^  **as  herein- 
befoxe  described,"  whdher  lieeneed  or  otiicrtMM,  drawn  by  one  horse, 
shall  ride  on  such  vehicle,  unless  he  be  provided  with  reins  to  guide 
the  horse,  **  and  provided  that  the  animal  shall  not  be  allowed  to  pro- 
ceed out  of  a  walking  pace."  Doubtless,  a  very  clumsily  expressed 
enactment.     The  offence  charged   is,   that    the    defendant  drove  his  ' 

hone  at  a  trot  By  section  2,  the  word  "  vehicle "  is  to  include  every 
dray  or  eart^  ply^  /or  hire.  The  title  of  the  Act  is,  also,  **  for  the 
licensing  and  regulation  of  carters  plying  for  hire,**  So  that  the 
question  arises,  whether  any  vehicle  not  so  plying,  (and  therefore 
not  licensed,  nor  required  to  be  licensed,)  is  within  the  provision  of 
section  36. 

The  words  *'or  otkertoiie"  in  that  section,  it  is  contended,  (taken 
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in  oonnezion  with  the  rapposed  repeal  of  the  exception  in  aeetion  iO  of 
the  Police  Act,)  bring  every  diay  or  cart  drawn  by  one  horse  within  the 
enaetment,  whether  a  yehicle  plying  for  hire  or  not — and  it  ii  foither 
contended,  that  light  carts  are  not  excepted  from  the  enactment,  at  thoe 
is  no  reference  therein  to  such  yehioles,  but  its  terms  comprohflDd  evory 
description  of  one  horse  carts. 

I  am  of  opinion,  that  in  this  latter  point,  the  convicting  magistrstes  are 
right  But  I  am  also  quite  dear,  that  no  oart  is  within  the  eDaotme&t, 
unless  it  be  one  plying  for  hire.  If  the  yehide  be  plying  for  hire,  it 
matters  not  whether  it  or  the  driver  be  licensed  or  nnlicensed.  Were  this 
not  the  constmction,  any  owner  or  driver  could  evade  the  enactment,  by 
omitting  to  become  licensed,  or  to  get  his  vehide  licensed.  But,  if  the 
dray  or  oart  does  not  ply  for  hire,  it  is  excluded  by  the  express  temu  of 
the  definition,  given  in  section  2. 

As  the  appellant's  vehide,  therefore,  is  not  alleged  to  have  been  plying 
for  hire,  (and  in  fact  it  appears  never  to  have  so  plied,)  the  conviction  is 
wrong— and  the  prohibition  asked  for  wiU  issue. 


October  18. 1864.  '^^^  QuEKN  oqainH  Ebswobth  and  Goboobam. 

Stephb!7,  G.  J.,  delivered  the  judgment  of  the  Court  as  fdbws  :— 


A.  and  B.  go 
together  to  a,  A. 
In  the  preaenoe 
of  B.  MjitoG. 

**  we  have  a  bit 
of  gold  for  Bale," 
or  '*  I  have  a  bit 
of  gold  for  eale." 
Shortly  after* 
warda,both 
being  together, 
A«  produced  a 
beg  of  metal 
reeembllog  gold, 
and  B.  cleaned 
it,  taking  away 
aome  eand,  Ac, 
ftom  the  metal. 
a  then  bought 
the  whole,  sup. 
podng  it  to  be 

Sid,  and  paid 
>  it  as  such  t 
one-third  of  the 
nietal  was  brass. 
Odd  that  A.  and 

B.  were  guilty  of 
obtain^  money 
under  &lse 
pretanoes. 


I^HIB  is  a  special  case  for  the  opinion  of  the  Court,  stated  by  the  Oourt 
-     of  Quarter  Sessions. 

The  prisoners  were  convicted  of  obtaining  money  under  folse  pretences. 
They  were  gold  diggers  in  partnership.  One  of  them  said  to  the 
prosecutor  at  the  diggings,  in  the  presence  of  the  other,  **  we  have  a 
hit  of  gold  for  sale,"  or  ^  I  have  a  bit  of  gold  for  sale."  Shortly  after- 
wards, both  being  together,  one  produced  a  bag  of  metal  resembling  gold, 
and  the  other  prisoner  cleaned  it,  taking  away  the  sand,  &0.,  i^om 
the  metal.  The  prosecutor  then  bought  tho  whole,  supposing  it 
to  be  gold,  and  paid  for  it  as  such.  A  day  or  two  afterwards,  on 
examination,  and  testing  the  metal,  about  one-third  of  it  was  foand 
to  be  brass. 

The  question  reserved  is,  whether  the  prisoners  can  legdly  be 
convicted,  on  such  evidence,  of  obtaining  money  by  the  false  pre- 
tence, that  the  metal  so  produced  for  sale  and  purehased  was  gold? 
The  Judges  have  met  and  considered  this  case,  and  we  are  all  of 
opinion  that  the  case  is  within  the  statute,  and  the  conviction  oonae- 
quently  right 

We  think  it  phiin,  first,  that  the  expresdon  '•we"  (or  ''I**),  said  by 
one  prisoner  in  the  presence  of  the  other,  **  have  a  bit  of  gold,"  followed 
by  the  production  of  metal  by  one,  and  the  cleaning  of  it  by  the  other, 
was  a  representation  by  both  prisoners  that  aU  the  metal  prodnoed 
was  gold. 

We  think,  secondly,  that,  as  part  of  the  metal  was  not  gold,  and 
i\w  jury  have  found  that  the  pretence  was  fraudulently  made,  and 
that   the   prosecutor  was   thereby  induced   to  part  with  his  money, 
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Buoli  false  representatioii  was  a  pretence  within  the  statate,  on  the  i8:»4. 

authority  of  ^evenU  Case  (a),  and  Beg.  v.  AbboU  (6).  ~Tto  qcees 

We  have  looked  into  the  other  modem  decisionfl,  and  we  see  nothing  v. 

in  any  of  them  which  clashes  with  the  principle  estaUiahed  by  those        ^"^'^^ 
two  oases;  bnt  they  materially  impab  the  authority  of  Q)drington*8       Gorooran. 
Ccue,  and  others  of  that  class  of  an  earlier  date.    Of  these  modem 
decisions  we  need  only  refer  to  the  following — WooUey*s  Gate  (aX  Reed^s 
Oa$e  (b),  Widiham'e  Case  (p),  and  KeninoJ^s  Caae  (d). 


Ex  parte  Douolabs  for  a  Prohibition.  Nov.  s,  isei. 

rpHE  judgment  of  the  Court  in  this  case  was  delivered  as  follows  :— 

Stephen,  C.  J.  This  matter  came  before  us  last  Term,  upon  a  Tbeproviaioiuof 
prohibitiott  at  the  instance  of  the  master  of  a  foreign  mercluuit  vessel,  the  Water  PoUce 
who  had  been  convicted  and  fined  under  section  11  of  the  Water  IV^fNo."^^ 
Police  Begnlation  Act  of  1858,  for  having  discharged  a  seaman  belong-  JJ^jJ^*  •■  J°  ^^ 
ing  to  the  ship  in  this  port,  otherwise  than  in  the  presence  of  the  eeaiiiei7\pply  to 
Shipping  Master,  and  in  the  manner  prescribed  by  section  9  of  the  foreign  merchant 
same  statute.  ^^"^  * 

Two  points  were  made  in  favour  of  the  master:  first,  that  he  had 
not  in  reality  discharged  the  seaman,  and  secondly,  that— even  if  he 
had  done  so, — the  enactments  did  not  extend  to  foreign  vessels,  or 
those  belonging  to  them.  We  disposed  of  the  former  point  at  the  close 
of  the  argument;  holding  that,  as  the  evidence  showed  a  dismissal 
of  the  man  in  point  of  fact  by  the  master,  the  latter  had  in  effect 
diaoharged  him  within  the  meaning  of  the  statute— although,  for 
reasons  not  necessary  here  to  enter  into,  the  defendant  had  refused 
to  give  him  a  formal  instrument,  or  acknowledgment  of  such  discharge. 
On  the  second  of  the  two  points,  we  took  time  to  look  more  folly  into 
the  enactments,  and  the  authorities  bearing  on  such  questions. 

We  have  subsequently  considered  the  matter,  and  we  are  of  opinion 
that  the  particular  clauses  in  the  Water  Police  Act,  on  whidi  the 
conviction  of  this  defendant  is  founded,  relating  as  they  do  solely  to 
the  discharge  of  seamen  from  merchant  vessels  in  this  colony,  do 
apply  to  foreign  merchant  vessels.  These  provisions  are  strictly  local, 
and  for  local  purposes.  They  do  not  disturb  or  interfere  with  any 
rights,  founded  on  contract,  or  on  the  particular  laws  of  any  State,  to 
which  the  master  or  crew  of  a  foreign  vessel  may  as  such  lay  claim. 
The  enactments  relate  exclusively  to  things  done,  not  merely  within 
a  port  or  harbour,  but  upon  the  shores  of  the  colony,  affecting  the 
interests  of  its  inhabitants,  and  of  those  who  temporarily  become 
fellow  subjects  with  them,  and  are  under  the  Queen's  protection. 
The  master  of  a  foreign  ship  may  or  may  not  be  restrained,  by  the 


(a)  1  Cox,  83. 

{e)  1  Den.,  C  C,  6S9  ;  19  L.  J.  M  G..  166. 

(a$  10  A.  k  E.,  37. 


(b)  2  G.  it  K..  630. 
((0  f  a  &  P.,  848. 
(/)  G  Q.  B..  48. 
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laws  of  his  owa  oonntry,  from  leaying  behind  or  disoharging  out  of 
the  vessel  any  of  his  seamen;  and  with  snch  qnestionB  we  have  no 
conoern.  But  the  Legislature  of  that  State  or  territory,  upon  which 
a  foreign  seaman  may  by  snoh  an  act  be  oast,  has  dearly  the  ri^t 
(if  it  have  not  also  imposed  on  it  morally  the  duty)  to  praseribe  and 
regulate  the  mode  in  whioh,  and  the  oondttions  on  wMoh,  sailon 
shall  be  so  discharged  or  disposed  of.  And  this,  as  it  appears. to  as, 
the  Legislature  of  this  colony  intended  to  do  and  has  done  by  the 
enactments  in  question— equally  with  respect  to  foreign,  as  to  all 
other  Tessels. 

We  find  that  the  point  thus  now  finally  determined,  was  aigued 
before  Mr.  Justice  MOford  in  Chambers,  and  by  liim  decided  the  same 
way,  in  a  case  of  IngerBoU  v.  SmUh^  in  the  month  of  June  last  year. 
The  rule  for  the  prohibition  in  this  case,  consequently,  must  be  discharged 
with  costs. 


October  28. 1861. 


The  Oorporatkm 
of  Sydney  cannot 
abate  what  Is 
made  an 

eDcroaohment  on 
the  street  by  the 
6  W.  IV.,  No.  20, 
sect.  4.  except  in 
the  mode 
provided  by  that 
section,  beoanae 
the  remedy  is 
given  by  the 
same  section  of 
the  Btatote 
which  makes  the 
encroachment 
illegal. 

A  j^vate  Indl- 
vlaual  cannot  of 
his  own  antboxlty 
abate  a  nnlsanoe 
in  a  public 
highwi^.  unless 
it  does  nun  a 
special  i^inry, 
and  he  can  onlv 
interfere  with  it 
asfkras  is 
necessary  to 
exercise  his  right 
of  nsingf'the 
highway. 
The  6  W.  IV., 
No.  20,  does  not 
apply  to  honaes 
in  eodstence  at 
the  time  of  its 
passing,  unless 
some  rebnildings 
or  alteratloos 
take  plan*  within 


Alexandbb  against  the  Mayor  and  Gobpobation  of  Stbhet. 

The  following  is  the  judgment  of  the  Court  in  the  above  case,  delirered 
by  Wisifi,  J. 

THIS  was  an  action  of  trespass  for  braaking  and  entering  a  close 
and  dwelUng-house  of  the  plaintiff^  and  pulling  down  his  verandah 
and  a  portion  of  the  walls  and  roofis,  and  depriving  the  plaintiff  of  the 
possession  thereof,  and  preventing  him  from  erecting  and  making  divers 
buildings  and  improvements  on  the  said  land,  whereby,  &c. 

The  second  plea  was  that  before  and  at  the  time  when,  Ac,  the 
said  dwelling-house  and  other  buildings  were  situate  in  a  certain 
street  or  public  place  in  Sydney,  and  that  the  said  verandah  and  other 
portions  of  the  said  house  put  up,  erected,  and  built  at  the  time  wh^, 
&a,  were  erected  and  projected  and  encroached  within  the  distanoe 
from  the  kerb-stone  or  exterior  edge  of  the  footway  fixed  and  d^ 
dared  by  5  W.  IV.,  No.  20;  wherefore  defendants,  as  was  tiieir  duty 
in  such  case,  entered  in  and  upon  the  said  land,  dwelling-house,  snd 
other  buildings  of  the  plaintiff^  in  order  to  abate  and  remove  the  said 
verandah  and  other  portions  of  the  said  house,  so  forming  and  being 
a  nuisance  and  obstruction  to  the  said  street  or  public  place  as  they 
lawfully  might  for  such  purpose. 

The  third  plea  was  that  at  the  time  when,  &c^  the  said  house  and 
other  buildings  of  the  plaintiff  were  situate  in  a  certain  street,  dto, 
in  the  city  of  Sydney,  and  that  the  said  house  and  other  buildings 
were  at  the  time  of  the  passing  of  the  said  Act,  5  W.  lY.,  No.  20, 
ereoted,  standing  and  being  within  the  distance  fixed  as  by  the  Act 
required  from  the  kerbstone,  &o.,  of  the  footway  of  the  said  street, 
&0.,  and  that  the  verandah  and  other  portions  of  the  said  house  pot 
up,  erected,  and  built  at  the  time  when,  Ac,  were  at  the  said  time 
when,  Ac,  an  addition  or  alteration  to  the  said  house;  wherefore  the 

the  prohibited  distance. 


Before  Stq^ken,  C.  J.,  and  WUt,  J. 
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defendanta,  as  was  their  daty,  entered  in  and  upon  the  land  and 
dwelling-faouse  and  other  bnildings,  to  abate  and  remoTe  the  said 
▼erandah  and  other  portions  of  the  said  house  so  forming  and  being 
an  addition  or  alteration  to  and  of  the  said  house  as  they  lawfully 
might 

Both  pleas  were  demurred  to;  the  demurrers  were  argued  by  Mr. 
Faueeti  for  the  plaintiff,  and  Mr.  laaaet  for  the  defendants. 

We  are  of  opinion  that  both  pleas  are  bad. 

The  law  is  well  settled  as  we  dedded  iu  this  case  upon  a  former 
demurrer,  that  if  there  be  a  nuisance  in  a  public  highway,  a  private 
indlTidual  cannot  of  his  own  authority  abate  it,  unless  it  does  him  a 
special  injury,  and  he  can  only  interfere  with  it  as  far  as  is  necessaiy 
to  exercise  his  right  of  passing  along  the  highway;  and  that  he 
cannot  justify  doing  any  damage  to  the  property  of  the  person  who 
baa  improperly  placed  the  nuisance  in  the  highway,  if,  avoiding 
it,  he  mig^t  have  passed  on  with  reasonable  convenience;  Dimes  v. 
PeOey  (a). 

Neither  of  these  pleas,  therefore,  affords  any  justification  to  the 
defendants,  unless  they  can  bring  themselves  under  the  protection  of 
some  statute.  For  this  purpose  haacs  relied  on  14  Vic,  No.  41,  5 
W.  IV.,  Na  20,  and  20  Vic,  Nc  36,  ss.  54,  55. 

But  these  enactments  do  not  confer  an  authority  to  injure  the  plaintiff's 
property  under  the  circnmstances  appearing  on  this  record. 

The  second  plea  amounts  only  to  a  statement  that  it  was  the  duty 
of  the  Ck)rporation  to  do  what  they  did,  because  the  portions  of  the 
house  were  erected  and  encroached  within  ** twelve  feet  of  the  outer 
kerbstone  or  exterior  edge  of  the  footway,"  and  was,  therefore,  a 
nuisance.  But  the  plea  does  not  state  that  those  portions  of  the 
house  were  not  in  existence  at  the  time  of  the  passing  of  the  5th 
W.  IV.,  No.  20,  in  which  case  that  statute  could  not  apply,  unless 
some  rebuilding  or  alterations  took  place,  which  were  within  the 
prohibited  distance. 

Now,  no  general  averment  of  it  being  the  defendant's  duty  will 
avail,  if  the  facts  from  which  that  duty  arises,  do  not  show  that  it  is 
such  duty,  Brown  v.  Mattet  (6),  and  the  plea  is,  therefore,  bad  for  this 
reason. 

The  third  plea  is  not  open  to  this  objection,  and  raises  the  general 
question  as  to  the  power  of  the  corporation  to  abate  an  enoroaohment 
upon  the  street. 

We  are  of  opinion  that  the  course  pointed  out  by  5  W.  IV.,  No. 
20,  sect  4,  for  the  purpose  of  obtaining  the  removal  of  such  an  en- 
croachment as  this  must  be  pursued,  as  the  remedy  is  given  by  the 
same  section  of  the  statute  which  makes  it  Ulegal.  This  reason  will 
apply  whether  the  5  W.  IV.,  No.  20,  or  the  14th  Vic,  Nc  41,  sect. 
100,  be  relied  on;  but  tiie  application  of  the  latter  section  to  the  fiiots 
stated  in  the  third  plea  may  be  doubtful  in  conseqoenoe  of  the  wide 
terms  of  the  proviso  at  its  conclusion.  We  are  also  of  opinion  that 
the  20  Vic,  No.  86,  sect.  55,  does  not  extend  to  a  statutory  nuisance 
such  as  this.    The  definition  of  a  nuisance  in  the  preceding  section. 


1861. 

ALBXA.KDRR 
V. 

Matok 
and 

CORTORATION 

of  Stphft. 


(a)  16  Q.  B.,  27«. 


(6)  5  C.  B.,  699. 
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— words  •*  every  or  any  other  nnissnoe"  being  oonstmed  ae  giving  a 

'''^^V"'*'  BommAiy  power  of  destroying  the  private  property  of  individnals  with* 

Mayor  out  any  abjudication  of  the  fiMstB  necessary  to  make  it  a  nuisance.    Oor 

CoRfOBATioN  judgment,  therefore,  will  be  for  the  plaintiiT. 

ofSTDKKT. 


Nov.  30.  l8^l.  ^  parte  Watt  for  a  Prohibition  (a). 

The  following  judgment  was  delivered  by  Milford,  J.,  in  the  above 
oase:-« 

The  City  Sur-       fllHIB  is  an  application  to  restrain  certain  magistrates  of  Sydney. 

poTOB^of^  ^^^  ^>  -^^  ^®  ^^^y  surveyor,  from  proceeding  upon  an  order 

■anreyor  ander  or  conviction  made  on  the  complaint  of  Mr.  BeU,  for  haying  commenced 

8w7lv;*'%o^^.'  ^  bnild  a  certain  building  in  George  street,  without  having  given 

TheforlUtuw  the  notice  required  by  law,  by  which  Wait  was  ordered  to  pay  the 

impMedMbTtte  Corporation  fees  of  £7  lOs.,  costs  Ss.  6d.,  and  a  penalty  of  £20,  in  default 

8  wTl  v..  No.  6,  of  payment  levy  and  distress,  and  in  default  of  sufficient  distress  a  month 

Met.  6,  c«n  only  .  , 

be  recovered  ^  S^Ol. 

acoordiiig  to  tbe        The  conviction  is  objected  to  on  the  following  grounds : — 

fh«t  Act!"  ^  1*  'I'bat  there  was  no  evidence  that  BeU  was  a  surveyor  under  the 

Building  Act,  8  W.  IV.,  No.  6,  or  that  he  was  entitled  to  be  paid  any 

sum  of  money  under  the  66th  section  of  the  Act. 

2.  That  the  Corporation  were  not  the  complainants,  and  that  neither 
they  nor  BeU  were  entitled  to  any  payment  under  the  67th  section  of 
that  Act 

3.  That  the  magistrates  had  no  jurisdiction  to  award  a  penalty  of  £20, 
or  to  direct  a  distress  against  hhn  for  it. 

4.  That  they  had  no  jurisdiction  to  award  imprisonment 

5.  That  the  order  is  bad  from  multi&riousness. 

The  principal  point  for  my  consideration  is,  whether  the  City  Surveyor 
has  Tested  in  him  the  powers  of  the  surveyors  under  the  BuUdlng  Act, 
8  W.  lY.,  Ko.  6,  and  then  what  jurisdiction  the  magistrates  have  in  the 
matter. 

By  the  55th  section  of  that  Act  the  Goyemor  is  to  appoint 
surveyors  or  supervisors  to  see  the  regulations  of  the  Act  obaarved, 
and  ttiey  are  requhpsd  to  take  a  certain  oath,  thereby  specified.  Bj 
the  56th  section,  persons  about  to  build  are  required  to  give  notice  to 
the  surveyor  or  gupervisor,  who  is  to  view  the  building  and  see  the 
regulations  of  the  Act  observed,  tfin  which  he  is  to  be  paid,  for  his 
own  use,  by  the  person  causing  such  building  to  be  erected,  certain 
sums  of  money  ^ter  the  rates  there  mentioned,  which,  in  de&olt, 
may  be  recovered  by  oonviction  before  a  magistrate,  and  distresB. 
By  the  57th  section,  if  the  builder  shall  not  give  such  notice,  he  is  to 
forfeit  to  the  surveyor,  for  his  use,  treble  the  amount  he  would  have 
for  his  trouble  in  seeing  the  regulations  performed;  but  there  does 
not  appear  to  be  any  direction  given  as  to  the  mode  of  recovering  it, 
unless  it  be  connected  with  the  penalty  of  £20.    The  builder  by  thia 

(a)  InChamben. 
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seoiiou  ia  to  forfeit  £20,  to  be  recovered  by  aotioo  in  the  Supreme  Court  uai. 

by  any  person  who  shall  sue  for  it    This  Act  wan  pasaed  before  the         j.^^  p^^tc 
City  of  Sydney  was  incorporated.  Wati. 

The  City  of  Sydney  was  first  incorporated  by  the  Act  of  Council, 
6  Vie.,  No.  3,  and  by  the  8Ut  section  of  that  Act  the  surveyors  to  be 
appointed  under  it  are  to  have  the  same  powers,  &c.,  as  the  surveyors 
under  the  Building  Act.  The  next  Act  relating  to  the  Corporation  and 
the  appointment  of  surveyors  is  the  14th  Yic.,  No.  41,  which  repeals 
the  6th  Yio.,  No.  3,  and  by  the  56th  sectiou  authorizes  the  appoint- 
ment of  surreyors  for  the  execution  of  the  powers  vested  in  the  Council. 
By  the  83rd  section,  the  powers  which  the  surveyors  had  under  the 
Building  Act  are  given  to  the  surveyors  to  be  appointed  under  that 
Act 

The  17  Vic,  No.  33,  abolishing  the  Corporation,  and  appointing 
Commissioners,  repeals  the  56th  section  of  tlie  14th  Yic,  No.  41,  and 
gives  by  sectiou  11  a  power  to  the  Commissioners  to  appoint  sur- 
veyors, with  the  consent  of  the  Governor,  proper  for  the  execution  of 
the  powers  and  duties  vested  in  the  Commissioners.  The  83rd  section 
is  not  repealed,  under  which  the  surveyors  of  the  Corpomtion  had  the 
powers  of  the  building  surveyors.  Had  then  the  surveyors  of  the 
Commissioners  the  same  powers?  It  is  to  be  observed  that  the  1 1th 
section  of  the  Act  gives  a  power  to  continue  in  office  the  former  sur- 
veyors, and  that  if  the  new  surveyors  were  not  to  have  the  powers  of 
the  surveyors  under  the  Building  Act,  there  is  no  reason  why  the 
83rd  sectiou  of  the  14th  Yic,  No.  41,  should  not  have  been  repealed 
with  the  56th  section  of  that  Act  However,  this  appears  to  be  made 
clear  by  the  18th  section  of  this  Act,  by  which  it  is  provided  that 
wherever  in  the  unrepealed  parts  of  the  14th  Yic,  No.  41,  mention  is 
made  of  the  surveyor  of  the  Corporation,  the  same  shall  be  read  and 
applied  to  the  surveyor  of  the  Commissioners,  so  that  the  83nl 
section  not  being  repealed,  it  applies  to  tlie  surveyors  of  the  Com- 
missioners, and  they  had  the  powers  of  the  Commissioners  under  the 
Building  Act 

By  the  Act  of  Council  20  Yic,  No.  36,  the  Corporation  was  re-estab- 
lished, and  by  the  10th  section  the  powers,  &c.,  vested  in  the  Commis- 
sioners, or  which  had  been  vested  in  the  old  Corporation  were  vested  in 
the  new  Corporation,  and  where  any  officer  is  named  in  any  of  the  Acts 
therein  mentioned,  amongst  which  are  the  14  Yic,  No.  41,  and  the  17  Yic, 
No.  83,  they  are  to  be  read  as  if  the  corresponding  officer  of  the  new 
Corporation  had  been  named,  so  tluit  a  surveyor  uuder  the  new  Corpora- 
tion is  to  have  the  same  powers,  &o.,  as  the  surveyor  under  the  old 
Corporation  or  the  Commissioners. 

It  seems  to  me,  therefore,  that  the  City  Surveyor  has  the  powers  of 
the  surveyors  under  the  Building  Act 

But  then  there  are  other  objections  taken  to  this  oouviction,  and  one 
of  them  appears  to  be  fatal  to  the  oonviction. 

By  the  149th  section  of  the  14th  Yic,  No.  41,  all  iiues,  penalties, 
and  forfeitures  inflicted  or  imposed  by  that  Act,  or  the  6th  Yic,  Nc 
3,  are  to  be  reooveied  in  a  summary  way,  but  that  does  not  apply  to 
fines,  &o.,  imposed  by  the  Building  Act,  and  I  have  been  unable  to 
diaoover  any  Act  by  which  the  forfeitures  and  penalties  imposed  by 
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the  57tb  Beotion  of  the  Building  Act  &re  to  be  recovered  othfirwisa  thu 
according  to  the  proyisions  of  tliat  Act  No  suoh  Act  waa  pointed  oat 
during  the  argument. 

By  the  57th  section  of  that  Act  a  surveyor  may  recover  three  times 
the  fee  he  was  entitled  to  receive  in  case  of  negligence  in  calling  him  id. 
The  magistrates,  however,  have  nothing  to  do  with  this,  it  is  a  sum  doe 
to  the  surveyor  personally  because  ho  has  been  prevented  from  leceiviog 
the  fees  to  which  he  was  entitled,  and  he  may  recover  it  according  to 
law  by  action.  Again,  in  case  the  person  intending  to  build  does  not 
give  notice  he  is  to  forfeit  £20,  to  be  recovered  by  action  by  any  peiton 
who  shall  think  fit  to  sue. 

I  may  have  overlooked  some  Act  by  which  a  sammaiy  juriadictian  over 
these  forfeitures  and  penalties  is  given,  but  unless  I  have  I  do  not  think 
that  this  jurisdiction  is  vested  in  the  magistiatee,  and  I  must  theiefora 
make  the  rule  absolute,  but  without  costs. 

As  nothing  was  said  during  the  argument  as  to  any  ofiect  that  the 
by-laws  of  the  Corporation  may  have  on  this  case,  I  preanme  they  do  not 
affect  it. 


Sept.  3,  1861. 


A  fioe  and 
penalty  xnMler 
the  Allgpment 
AcW  6  Wm,  IV., 
NOb  30,  icck.  1, 
cannot  be 
included  in  the 
same  conTiction, 
ProceedingB  for 
penalties  under 
thla  Act  can  be 
brought  within 
six  months. 


Ex  parte  Youngkr  for  a  Prohibition  (a). 

Wise,  J.  delivered  Judgment  in  this  case  as  follows :— > 

rpHIS  was  an  application  to  prohibit  certain  jostioea  sitting  in 
-^  -Sydney  from  enforcing  a  conviction  of  the  defendant  for  a  breach 
of  the  provisions  of  the  Alignment  Act.  Certain  facts  were  stated  io 
have  been  agreed  on  between  the  parties,  and  various  questions  were 
very  fdUy  and  very  ably  ai^ed  before  me  by  ICr.  Martin  and  Sir  W. 
Manning. 

I  suspended  my  judgment  in  consequence  of  a  statement  made  to 
me  upon  affidavit  that  the  proceedings  were  not  really  for  the  pur- 
pose of  deciding  a  dispute  between  the  Corporation  and  Mr.  Yotmger. 
I  have   since   received   statements   from  the  attorneys  engaged,  and 
also  ircm  Mr.  Drtiwr,  and  it  now  appears  that  subsequently  to  the 
information  being  filed  against  Mr.  Younger,  the  alleged  encroachment 
had  been  removed,  and  Mr.  JMwr,  who  had  not  acted  for  the  Corporation 
in  the  matter,  had,  in  oonsequence  of  being  interested  in  other  properties, 
guaranteed  Mr.  Younger  harmless  from  all  costs  and  expenses,  and  had 
caused  this  case  to  be  stated.    Although  I  am  satisfied  that  the  parties 
acted  honafide^  yet  I  do  not  think  that  I  ought  to  sanction  a  proceeding 
of  this  kind.    Suoh  a  practice  might  easily  g^ve  rise  to  abuses,  and  I 
shall  do  as  the  Court  of  Common  Pleas  did  in  a  somewhat  similar  oase, 
in  Doe  v.  JDuntxe  (6),  and  decline  to  give  an  opinion  upon  what  is  not 
really  a  matter  in  controversy.    At  the  same  time  it  is  right  that  the 
conviction,  if  invalid,  should  not  be  allowed  to  stand.     I,  therefore, 
will  give  a  decision  upon  one  of  the  more  formal  objections,  which 
is  fatal. 


(a)  lu  Cbamberii. 


(6)  G  C.  U.  lu«. 
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That  objection  is  that  the  oonyiotion  is  bad,  for  maltifariousneHS.    It 
waa  that  the  defendant  do  pay  a  line  of  £20,  and  £18  as  a  penalty, 
in  default  lery  and  distreBs   or  seven   days  gaol,  and   also  that  a        Hunger. 
warrant    should   issne    for    the    removal   of  the   obstraotion.      This, 
although  in  some  degree  a  technical  objection,  involyeB   an   impor- 
tant question  upon  the  construction  of  the  4th  section  of  the  Act. 
That   section   enacts   '*That  as  soon   as    the  footway  of  any  street 
should  be  fixed  and  declared  as  provided,  no  house,  shop,  or  other 
building,  shall  be  erected  nor  allowed  to  project  or  encroach  in  any 
part  within  the  distance  from  the  curbstone  or  exterior  edge  of  the 
footway  fixed  and  declared  as  aforesaid;   nor  shall  any  house,  shop, 
or  other  building,  which  is  now  erected  within  the  distance  to  be 
fixed  and  declared  as  aforesaid,  from  the  curbstone  or  exterior  edge 
of  the  said  footways,  b^  rebuilt  in  the  whole  or  in  any  part;    nor 
shall  any  addition  or  alteration  be  made  to  the  same,  except  in  oon- 
fiormity  with  the  provisions  hereof;   and  any  person  who   shall  erect 
or  rebuild   any  such    house,  shop,  or  other  building,  in  the   whole 
or  in  any  part,  or  make  any  addition  or  alteration  to  the  same,  except 
according  to  the  provisions   hereof,  shall    forfeit  and    pay  for  every 
such    o£fence   the   sum   of  twenty  pounds;   and   if  the   said  house, 
shop,  or  building,  or  any  addition  or  projection  shall  not  be  removed 
or  abated  within  one  month  after  notice  shall  be  served  to  that  eficct 
by  the  town  surveyor,  or  the  proprietor  or  occupier  thereof,  and  left 
at  his  or  her  usual  place  of  abode,  the  further  sum  of  one  pound 
for   every  day  the  same  shall  remain  contrary  to  the  provisions   of 
this  Act ;  and  it  shall  be  lawful  for  any  two  or  more  justices  of  tho 
peace,  upon  the  applicatiou  of  the  town  surveyor  or  his  deputy,  and 
upon    proof   of   the    contravention    of   this    Act,  to   grant  a  warrant 
authorizing  the  said  surveyor  to  cause  the  said  house,  shop,  or  build- 
ing, and  all  additions  or  alterations  thereto,  so  far  as  the  same  may 
be  contrary  to  the  provisions  of  this  Act,  to  be  taken  down,  and  tho 
materials    thereof  to   bo   sold,  and    thereout   to  pay  the  charges  of 
taking  down  the  same;   and  the  surplus,  if  any,  shall  be  paid  to  the 
owner  of  such  materials."    The  general  rule  is  that  **  every  informa- 
tion shall  be  for  one  ofience  only,  and  not  for  two  or  more  offences'* 
11  &  12  Vic,  c.  43,  sect.  10;  but  whether  that  which  is  adjudicated 
upon  is  one  offence,  with  cumulative  punishments,  or  different  offences, 
is  often  ambiguous  from  the  mode  in  which  the  particular  statute  is 
worded. 

After  a  careful  consideration  of  tho  4th  section,  I  am  of  opinion  that 
the  intention  of  the  enactment  is  that  after  the  offence  to  which  the 
penalty  of  £20  is  attached  is  adjudicated  upon,  there  are  two  further 
remedies  given  to  ensure  obedience  to  the  statute;  the  one  imposing 
the  penalty  of  a  poimd  a  day  during  the  continuance  of  the  ob- 
struction aiter  the  expiration  of  a  month  after  notice;  the  other  in- 
vesting two  justices  with  the  power  of  ordering  the  removal  of  the 
obatniction.  As  the  latter  power  can  only  be  exercised  by  turn 
justices,  whereas  the  first  penalty  of  £20  is  not  required  to  be  imposed 
by  two  justices,  I  am  of  opinion  that  the  application  for  the  order 
fat  the  removal  must  be  made  subsequent  to  the  conviction.  This 
being  so,  it  aids  in  the  construction  of  the  clause  imposing  the 
** further"  penalty  of  a  pound  u  day  after  notice.    There  is  certainly 
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8ome  ambiguity  f!rom  the  use  of  the  words  **  further  sum."  But  lo  lioM 
the  penalties  onmulatiye  would,  I  think,  be  contrary  to  the  principle 
which  oondemnB  retrospective  laws.  It  would  be  punishing  a  person 
for  not  removing  something  which,  until  adjudicated  upon,  he  might 
fairly  contend  and  believe  not  to  be  within  the  provisions  of  the  Act  1 
think,  therefore,  that  ^  said  house  "  must  mean  house  so  adjudicated  to 
be  an  obstruction.  This  view  is  strengthened,  I  think,  by  the  pravisioo 
that  notice  to  the  occupier  is  deemed  to  be  sufficient ;  for  after  a  pabUc 
adjudication  the  nuisance  ought  to  be  removed  and  the  proprietor 
could  not  reasonably  complain  even  if  the  occupier  should  have  failed 
to  communicate  the  notice  to  him.  In  each  of  these  cases,  the  contis- 
vention  of  the  Act  would  be  proved  by  the  conviction  under  the  first 
clause  of  this  section. 

The  conviction,  therefore,  is  bad,  because  i€  includes  the  two  pensltieb 
and  the  order  of  the  removal. 

For  the  reason  already  given,  I  doollne  tu  give  an  opinion  upon  the 
question,  which  it  might  l>e  useful  to  other  parties  to  have  dotermiDed, 
but  of  no  importance  to  Mr.  Younger.  I  expressed  an  opinion  npoa  the 
other  points  in  the  course  of  the  argument,  and  I  find  that  the  full  Oovt 
had  previously  decided,  in  ex  parte  Boe  (December  16,  1857),  that  the 
limitation  of  time  is  governed  by  Sir  J.  Jervis'  Act,  and  not  affected  by 
the  4  Wm.  IV.,  No.  7,  sect.  67. 

Oonviction  quashed. 


A.  Hdd  to  the 
prisoner,  who 
wu  indicted  for 
mozder  of  B., 
'*wehATefoond 
B.,  Iti^ypem 
that  he  was 
mnidered,  not 
drowned."    A. 
did  not  Imow 
that  B.  was 
mardercd.    The 
priaoner's  reply 
was  Sdd  (per 
Wite,  J.)  Inad- 
iniaaible,  aa  being 
aoonfeaaloii 
induced  by  an 
vntme  repreBen* 
tall<Hinnaer 
23  Vic,  No.  7, 
k.  11. 


The  QuKEX  againH  BpRiira  and  Mason. 

Tlie  GouOmrn  AssiMes,  Mareh,  I860. 
Before  Mr.  Justice  Wiss. 

rnH£  prisoners  were  indicted  for  the  murder  of  one  De  YKttt,  who  hsd 
X  disappeared  under  circumstances  of  suspicion,  and  his  body  wu 
subsequently  found  floating  in  a  creek.  The  prisoners  had  stated  that 
the  deceased  was  drowned;  they  were  apprehended  on  suspidoo.  A 
constable  in  giving  his  evidence  aepoeed  that  when  the  body  was  foond, 
he  went  to  the  prisoners  who  were  confined  in  separate  cells;  he  swore 
that  he  first  saw  the  prisoner  Spring  by  himself,  and  said  to  him, 
**  we  have  found  De  Witt,  it  appears  that  he  was  murdered  and  uoi 
drowned." 

Blake,  who  was  counsel  for  the  prisoner,  objected  that  what  Spriwi 
said  was  inadmissible,  aa  being  witnin  22  Vic.,  No.  7,  sect.  11,  which 
provides  that  no  confesBion  which  is  tendered  in  evidence  os  any 
criminal  proceeding  shall  be  received  which  has  been  induced  by  anj 
untrue  representation,  or  by  any  threat  or  promise  whatever;  and  oTsxy 
confession  made  after  any  sucn  representation,  or  threat,  or  promise, 
shall  be  deemed  to  have  been  induced  thereby,  unless  the  contntzy  be 
shown. 

WiBB,  J.  Although,  before  this  statute,  the  statement  would  oer- 
tainly  have  been  sShnissible,  the  latter  part  of  the  section  Uumn 
the  ontM  of  proving  want  of  inducement  on  the  Crown :  the  words  of 
the  section  are,  **  every  confession  made  after  such  misrepresentatioii," 
and  not  ''in  oonsequenoo  of."  As  regards  the  meaning  of  the  woiti 
'*  untrue,"  it  may  mean  the  statement  of  that  which  is  Imown  io  be 
untrue,  or  the  statement  of  that,  as  true,  which  is  not  known  to  be 
true ;  both  of  these  meanings  are  comprehended  by  the  word  untroe. 
Therefore,  as  the  constable  did  not  know  that  a  murder  had  been 
committed,  and  the  natural  inference  from  his  words  was  that  he  did 
know  it,  he  stated  that  which  he  did  not  know  to  be  true.  The  rcplj' 
of  Spring  is  inadmissible. 
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(a)  Dob  dem,    Olabx  and  another  against  Smitbers  and  another. 
Judgment  was  this  day  delivered  as  follows,  hy  April  i,  1834. 

FOBBES,  0.  J.    NoUe  was  tried  at  Exeter  in  the  month  of  April,  a.  having 
1817,  and  conTicted  of  felony,  for  which  he  was  sentenced  to  be  l^SlSli*^"^** 
transported  for  the  term  of  fourteen  years.    He  appears  to  have  been  tenoeofuLis- 
aocordingly  sent  to  this  colony,  and  some  time  after  to  have  married  '^^^''^^"f^ 
Anne   Eliza   Noble,  with    the   pei  mission   of  the   local   goyemment.  daring  tb«  term' 
During  the  coverture  of  Mrs.  NoUe,  she  kept  a  shop  in  Sydney,  and  ^2S?*aS^ 
with  the  profits  of  her  trade  purchased  the  land  in  question  from  one  oonveyed  it  by  a 
Oman.    The  conveyance  from  Omnan  to  Anne  Eliza  Noble,  is  dated  Tn  toSStXr^hS 
September  1822,  and  is  made  to  her  and  her  heirs  in  fee.    It  is  not  children.   fftUd, 
necessary  to  trace  the  title  any  higher,  as  there  is  no  diepnte  about  Silsvofdfbecanfle 
Ozman^s  title.     It  is  stated  by  the  subBrribing  witness  to  the  deed  it  deprived  her 
from    Ogman,  that  the  purchase  money  was  paid  by  Bfrs.  Ndb^e,  in  ri^bswhich^he 
the  presence  of  her  husband,  and  that  she  remarked  at  the  time  ^'she  had  acquired^ 
had  made  a  little  money,  and  was  desirous  of  laying  it  out  in  land  plJ^Lrty.  and' 
for  the  benefit  of  their  children."    On  the  24th  of  March,  1881,  Mrs    whi£  me  only 
Noble  conveyed  the  premises  to  the  plain tiflfs  in  trust  for  her  children,   dnring  the  term 
In  the  month  of  April,  Noble,  the  husband,  became  free,  by  the  ezpira-  ojfhia  sentence, 
tion  of  his  term  of  transportation.     In  the  following  year,  an  action  whiohamarrM 
at  law  was  commenced  against  the  husband,  for  some  cause  against  v<">>^  ^S^^^ 
him  alone,  upon  which  judgment  was  bad  and  execution,  in  the  usual  considered. 
Ibim  of  this  Court,  issued  on  the  12th  of  May,  1832.    The  land  in 
question  was  seized  and  sold  under  this  execution  to  the  defendants, 
as  the  property  of  Noble,  the  husband ;  and  the  trustees  of  Mrs.  Noble 
have  brought  the  present  action  for  the  purpose  of  trying  the  validity 
of  the  sherifTs  sale.     At  the  trial  of  Uie  cause  before  Mr.  Justice 
Burton,  during  the  last  term,  it  became  a  general  question  of  fact 
whether  there  wss  fraud  in    the   conveyance  by  Mrs.  NcbU  to  the 
trustees,  with  the  view  of  evading  the  debts  of  her  husband ;  and  as 
there  was  some  evidence  upon  the  point,  it  was  left  as  a  matter  of 
fact  for  the  assessors   to   determine.     The   assessors   negatived   the 
fraud  by   their   verdict;  and   the   question   now   raised   is,  simply, 
whether  the  deed  from  Anne  Eliza  NobUe  to  the  plaintiff's,  executed 
in  March,  1831,  she  being  at  that  time  a  married  woman,  is  a  good  and 
valid  deed. 

This  is  the  first  time  in  which  the  question  has  been  raised  for  the 
deHberate  opinion  of  this  Court,  how  far  a  woman  married  to  a  pri- 
soner, under  a  subsisting  conviction  for  felony  and  sentence  of  trans- 
portation, is  to  be  considered  a  feme  aole,  as  to  be  enabled  to  alienate 

(a)  It  win  be  seen  from  the  Judgment  in  Brown  v.  TindaU  which  follows,  that  the 
existence  of  this  Judgment  was  unknown  at  the  time  that  case  was  argued.  It  is  now 
republished,  on  account  of  the  learning  and  ability  which  it  displays.  The  high  authority 
of  that  eminent  Judge  Sh:  Francii  Jbrbet,  whoc«  services  as  the  firtt  Chief  Justice  of  the 
Supreme  Court  can  be  adequately  appreciut«d  only  by  thoee  acquainted  with  the  previous 
ejBtem  of  administering  Justice  In  tne  colony,  would  probably  Induce  the  Court  to  allow 
the  point  decided  tn  Brown  v.  TindaU  to  be  reargued  should  it  again  be  raised.  It  will 
be  seen,  however,  that  although  the  ti^  o  Judgments  difTer  very  much,  there  are  statutes 
and  cases  relied  upon  in  the  latter  which  could  not  have  been  considen d  in  the  former 
case. 
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her  estate  by  a  deed.  It  has  been  ruled  by  the  Court  in  seTeml 
oases,  that  for  the  purposes  of  caxrying  on  trade,  and  of  oontraoting 
for  necessaries,  as  well  as  of  suing  and  being  sued,  a  married  woman, 
under  similar  ciroumstances,  is  to  be  regarded  as  a  feme  soZe.  The 
deoision  of  this  Court  has  been,  in  such  oases,  in  conformity  with 
the  deoision  of  the  Courts  in  England.  The  only  difference  in  the 
application  of  the  rule,  arises  out  of  the  circumstance,  that  in  Eng- 
land, the  woman  is,  strictly  speaking,  a  feme  aole,  her  husband  being 
out  of  the  realm; — whereas,  in  this  colony,  the  transported  husband 
may  be  actually  domiciled  with  his  wife,  and  in  fact  is  usually  living 
with  her  as  her  assigned  senrant.  But  the  principle  and  good  seme 
of  the  law  are  equally  applicable  to  both  cases,  because  in  both  they 
proceed  upon  the  argument  of  necessity.  The  protection  of  the  com- 
munity against  surprise  and  fraud,  as  well  as  the  protection  of  the 
wife  in  the  acquisition  of  the  means  of  maintaining  herself  and  her 
family,  alike  require  that,  during  the  suspension  of  the  civil  rights 
and  liabilities  of  the  husband,  the  wife  should,  to  a  certain  extent,  be 
considered  a  single  woman.  The  rule  of  necessity,  in  such  cases, 
becomes  the  rule  of  the  law,  and  prescribes  its  own  limits.  ^  By  the 
general  rule,  a  married  woman  can  have  no  property  real  or  personal. 
Her  contracts  are  entirely  and  universally  void;  for  her  oontraots, 
even  for  necessaries,  are  the  contracts  of  her  husband ;  she  cannot  be 
sued  or  taken  in  execution.  This  is  the  general  rule.  But  then,  ss 
times  alter,  new  customs  and  new  relations  arise;  these  occasion 
exceptions  within  the  principle  of  the  general  rule.  -Exceptions  have 
been  made  in  this  case.  Where  the  husband  is  in  exUe,  or  has  ab- 
jured the  realm,  and  credit  has  been  given  to  the  wife  alone,  justice 
says  she  must  pay,  for  the  husband  cannot  be  sued.  So  it  is  in  the 
case  of  transportation,  though  the  case  is  not  exactly  the  same;  for 
there  the  absence  is  only  temporary,  because  the  husband  may  retorn 
and  be  sued  afterwards.'*  CorbeU  v.  Podnitg  (a).  The  reasoning  of 
Lord  MansflM  is  cited  at  some  length,  although  the  case  which  called 
it  forth  is  not  quite  parallel  with  the  present,  because  it  lays  down  the 
true  principle  upon  which  the  Court  should  proceed  in  the  application  of 
the  rules  of  the  English  Courts,  to  cases  peculiar  to  the  society  in  which 
we  live,  and  not  exactly  similar,  in  all  points,  to  cases  which  have  been 
actually  determined  in  England. 

The  case  before  the  Court  is  reduced  to  a  single  point.  Is  the 
deed  of  Mrs.  NoUe  in  March,  1831,  a  good  deed?  After  a  careftil, 
and  in  reference  to  the  consequences  which  must  follow  the  deeision 
of  the  Court,  we  may  add,  a  painful  consideration  of  the  whole  of 
the  ciroumstances  under  which  the  deed  was  executed,  we  are  of 
opinion  that  it  is  not  valid  in  law.  In  stating  the  grounds  upon 
which  our  opinion  is  founded,  we  will  shortly  consider,  first,  the  legal 
effect  of  couTiction  and  transportation  for  a  olergiable  felony,  and 
the  disabilities  they  involve;  secondly,  the  effect  of  enduring  such 
sentence,  and  the  restitution  of  rights  which  results  from  it;  and 
thirdly,  to  what  extent  the  legal  state  of  a  married  woman  is  affocted 
by  the  oondition  of  her  husband,  both  before  and  after  the  endurance 
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of   his  sentenoe  of  transportation.    And  first,  of  the  legal  effeot  of 
transportation  for  a  limited  time,  it  will  be  necessary  to  refer  to  the 
state  of  the  law  in  1817,  the  year  when  Ndbie^  the   husband,  was 
transported  to  this  colony.     He  appears  to  have  been  convicted  of  a 
dergiable  felony,  and  to  have  been  sentenced  to  be  transported  for 
fourteen  years;   the  effeot  of  this  conviction  was  an  immediate  for- 
feiture of  all  his  goods  and  chattels  to  the  crown,  and  the  profits  of 
his  lands,  if  he  possessed  any,  and  a  future  disability  to  hold  any 
personal  or  real  estate  during  the  subsistence  of  his  conviction.    The 
law  upon  this  head  is  not  very  dearly  laid  down,  in  any  text  writer 
which  we  have  consulted ;   but  it  is  so  stated  in  FosUsy*9  case  (a%  in 
which  the  authorities  are  collected.     The  same  doctrine  is  admitted 
by  Lord  HdU,  when  he  says,  that  by  the  allowance  of  clergy,  and  burn- 
ing in  the  hand,  the  convict  acquired  a  capacity  of  purchasing  and  re- 
taining other  goods,  and  a  right  to  he  restored  to  the  po8$e$$ion  of  his 
lands,  and  the  enjoyment  of  the  profits  thereof  (&).    It  would  be  difficult 
to  understand  this  passage  in  any  other  sense,  than  as  laying  it  down 
that  a  conviction  for  a  clergiable  felony  deprives  the  convict  of  all  future, 
as  well  as  present,  right  of  retaining  either  real  or  personal  property, 
during   such   conviction.     He  might   acquire,  but  he  cannot  retain, 
BuBoek  V.  Dodds  (c).     But  besides  the  effeot  of  conviction  for  felony 
at  Common  Law,  there  are  certain  consequences  arising  out  of  the 
state  of  transportation,  which  would  prevent  the  convict  from  acquiring 
or   holding   property  for  his  own   benefit.     The   law  which   orders 
transportation  as  a  punishment,  accompanies  it  with  servitude.    The 
transport  is  no  longer  liber  et  legalia   homo*     The    property  in  his 
services  is  vested  in  another.    He  has  no  legal  right  to  the  profits  of 
his  own  labour.    In  this  view  of  the  law  the  recent  Act  of  Parliament, 
2  &  3  W.  lY.,  0.  62,  which  enacts,  that  no  person  under  sentence  of 
transportation  shall  be  capable  of  acquiring  or  holding  any  property, 
or  bring  any  action  for  the  recovery  thereof  until  after  a  pardon,  is 
to  be  regarded  as  affirming  the  law,  as  it  was  before,  in  cases  of 
felony,  and  extending  it  to  cases  of  transportation  for  misdemeanor. 
It  \b  quite  clear  then,  that  during   the  whole   term   of  NoUe^  the 
husband's  transportation,  he  was  disabled  from  acquiring  any  personal 
estate  for  his  own  benefit,  as  well  as  from  holding  lands,  or  receiving 
the  profits  thereof;  and  as  a  consequence  of  this  disability,  he  could 
not  sue  in  any  Court.    Let  us  proceed  to  enquire  how  far  the  en- 
durance of  his  sentence  of  transportation  had  the  effeot  of  restoring 
him  to  his  civil  rights.     It  wiU  be  again  necessary  to  recur  to  the 
state  of  the  law  at  the  time  of  his  conviction.    His  offence  was  what 
was  then  termed  a  clergiable  felony.    Benefit  of  dergy  has  been  since 
abolished  by  Act  of  Parliament,  7  &  8  G.  lY.,  c.  28;   but  that  Act 
was  passed  after  the  transportation  of  NchUj  and  does  not  affect  his 
case.     Before  the  passing  of  the  4  G.  L,  c.  11,  the  mode  of  allowing 
the  benefit  of  clergy  was  by  burning  in  the  hand,  after  which  the 
convict  was  restored  to  all  his  civil  rights  and  capacities.     By  the  4 
G.   I.y  it  was  enacted,    that    the    Court,  before   which   any  offender 
within  the  benefit  of  clergy  should  be  convicted,  might,  instead  of 
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ordering  snoh  oifender  to  be  burnt  in  the  hand,  sentence  him  to  be 
transported;  and  that  when  any  sach  oifender  should  be  transported, 
and  should  have  served  the  term  of  his  transportation,  suoh  aerrioe 
should  have  the  eflbct  of  a  pardon  for  his  offenoe,  to  all  intents  sad 
purposes.  It  has  been  decided,  that  actual  transportation  and  service 
of  term  have  the  same  effect,  since  the  passing  of  the  Act  4  O.  L, 
as  the  allowance  of  clergy  and  burning  in  the  hand  had  before;  that 
is,  that  they  restore  the  transported  offender  to  all  his  forfirited 
rights;  see  the  case  of  Bex  v.  Burridge  (a).  The  law  upon  this 
point  is  too  dear  to  admit  of  doubt.  It  has  indeed  been  declared  in 
a  very  recent  statute  (9  O.  IV.,  o.  32,  s.  8),  that  it  is  expedient  to 
prevent  all  doubts  respecting  the  civil  rights  of  persons  convicted  of 
felonies  not  capital,  who  have  undergone  the  punishment  to  which 
they  were  adjudged.  But  the  doubts  which  had  been  raised,  related 
solely  to  the  moral  character  and  legal  credit  of  suoh  persons  as 
witnesses,  and  the  Act  was  evidently  firamed  with  a  view  to  remove 
such  doubts.  We  may  assume,  therefore,  that  a  person  having  been 
convicted  of  a  dergiable  felony,  and  transported  in  pursuance  of  his 
sentence,  was  by  force  of  the  4  G.  I.,  restered  to  all  his  civil  rights 
and  liabilities;  among  these  rights  was  that  of  taking  the  profits  of 
all  lands  he  might  have  possessed  before,  or  have  acquired  after  his 
conviction ;  and  among  hhi  liabilities,  that  of  being  sued  upon  his  wife's 
contracts,  during  coverture. 

Then,  coming  to  the  contract  of  marriage  between  Nclbie  and  his 
wife,  how  was  it  effected  by  the  different  conditions  of  the  husband 
during  his  sentence,  and  after  its  expiration?  There  is  a  material 
distinction  in  law  between  exile  for  life,  after  attainder,  and  mere 
transportation  for  a  limited  term  of  years.  In  the  one  case,  it  is  a 
civil  death,  and  involves  an  entire  loss  of  all  legal  rights  whatever; 
in  the  other,  it  causes  only  a  temporary  suspension  of  suoh  rights. 
This  distinction  is  drawn  by  Lord  Ooke  in  the  following  manner:— 
If,  by  Act  of  Parliament,  the  husband  be  attainted  of  treason  or 
felony,  and  saving  his  life,  if  banished  for  ever,  this  is  a  dvil 
death,  and  the  wife  may  sue  as  a  feme  eoU.  But  if  the  husband, 
by  the  Act  of  Parliament,  have  judgment  to  be  exiled  for  a  tbne, 
which  some  call  a  relegation,  that  is  no  civil  death  (b).  Upon  this 
latter  part  of  Lord  CciMe  doctrine,  his  very  able  and  learned 
Annotators  remark,  **  Though  it  is  not  a  civil  death,  yet  for  the  time 
tho  effect  is  the  same  to  the  wife;  and,  therefore,  it  is  equally 
necessary  that  she  should  have  a  right  to  sue  alone."  This  qnaliil- 
nation,  however,  of  Lord  Cohere  doctrine,  does  not  interfere  with  the 
distinction  taken  between  banishment  for  life  after  attaint,  and 
banishment  without  attaiut  for  a  limited  time.  The  decisions  in  the 
Courts  in  England  have  all  proceeded  upon  this  distinction;  and  there 
is  no  reported  case  in  which  the  Courts  have  gone  farther,  in  case  of 
temporary  transportation,  than  to  hold  that  the  wife  may  sue  and  be 
sued  as  a  feme  sole,  or  be  treated  as  a  sole  trader  under  the  Bankrupt 
Laws.  In  no  case  of  transportation  merely  has  it  been  held  that  the 
wife  might  alienate  her  real  estate  by  deed.     We  do  not  lay  mwli 
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strcBB  upon  the  form  of  the  conveyance,  or  the  rule  uf  law  which 
holds  that  all  deeds  executed  by  married  women  are  ahsoluti'ly  void. 
If  the  mode  of  alienation  only  were  in  dispute,  it  might  be  difficult  to 
discover  any  stronger  reason  against  a  married  woman  binding  her- 
self by  a  deed  of  conveyance  of  land,  than  by  a  contract,  wliich  in  its 
consequences,  might  involve  the  sale  of  her  land.  By  the  general 
mlo  she  is  no  more  liable  upon  contract  than  she  is  bound  by  a  deed, 
lu  the  case  of  abjuration,  which,  like  attainder  and  banishment, 
works  a  civil  death,  it  was  held  so  long  ago  as  the  reign  of  Edward 
I.,  that  if  the  baron  abjures  the  realm,  the  wife  is  able  to  aliene  the 
land.  (Brooke's  Ab.  Tit.  Coverture,  PI.  76).  So  in  the  case 
uf  the  Qmntew  of  ForUand  v.  Probers  (a),  it  was  decided  that  a 
wife,  whose  husbcind  was,  by  the  Act  of  Parliament,  banished  during 
life,  might  make  a  will,  and  act  in  all  things  as  a  feme  iote.  The 
distinction,  therefore,  is  not  based  upon  the  form  of  the  instru- 
meut,  or  the  manner  of  alienation,  but  upon  the  diiferenoe  between 
what  is  termed  in  law  a  civil  death,  and  a  temporary  suspension 
of  the  marital  rights  of  the  husband.  In  the  former  case,  the 
wife  becomes,  as  it  were,  divorced  from  her  husband,  and  acquires  a 
separate  position  in  society,  and  a  complete  power  of  acting,  in  all 
respects,  as  if  her  husband  were  dead ;  in  the  other,  she  is  only  con- 
sidered as  a  feme  aoUe  for  certain  necessary  and  indispensable  purposes, 
and  for  no  other,  and  for  no  longer  time  than  the  necessity  con- 
tinues. The  whole  of  the  cases  in  which  it  has  been  decided  that 
the  wife  of  a  transported  person  is  to  be  treated  as  a  feme  tole  have 
gone  upon  the  rule  of  necessity.  In  this  colony,  we  have  perhaps 
gone  further  than  they  might  be  disposed  to  allow  in  England,  not 
only  because  of  the  more  frequent  occurrence  of  a  relation  between 
parties  here,  similar  to  the  one  under  couBideration,  than  happens 
in  England,  but  because  land  is,  by  Act  of  Parliament  (b),  made 
subject  to  execution  for  debt,  in  like  manner  as  personal  property. 
We  should  not  hesitate,  therefore,  to  treat  a  married  woman,  living 
with  a  couTict  husband,  and  dealing  with  other  parties,  in  all 
respects  whatever,  as  a  feme  M)2e,  to  the  full  extent  of  such  dealing, 
because  the  interests  of  the  public  and  the  necessity  of  the  case 
require  it.  But  the  case  is  different  as  between  the  parties  them- 
selves; and  in  determining  the  extent  of  such  difference,  we  will  not 
attempt  to  lay  down  any  fixed  general  rule,  but  applying  our  judg- 
ment to  the  particular  act  under  consideration,  enquire  how  far  the 
existing  condition  of  the  parties,  and  the  relation  between  them, 
admitted  of  the  application  of  the  law  of  marriage  or  required  a 
necessary  departure  from  the  general  rule, — ^bearing  in  mind  tliat 
the  marriage  contract  is  more  dosely  connected  with  the  first  prin- 
ciples on  which  the  compact  of  society  is  founded,  tlian  any  other — 
that  the  legal  identity  of  husband  and  wife  is  the  general  rule — and 
that  the  suspension  of  the  husband's  rights  and  liabilities  is  the 
exception;  and  like  all  other  exceptions  to  general  rules  of  law, 
should  not  be  carried  one  iota  further  than  the  necessity  of  the  case 
demands.     Now,  applying  tl  ese  considerations  to  the  case  before  the 
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(6)  64  G.  IIL,  c  16. 


38 


SUPKEMB  COUET  REPORTS. 


1831. 

Clask 
and  another 

V. 

SVITRBBS 

and  another. 


Court,  at  the  point  of  time  when  Mn.  NobU  cxecated  the  deed  of 
trust  to  the  plaintifis,  how  did  the  husband  and  wife  then  stand  in 
relation  to  each  other?  The  husband  was  under  a  temporary  snt- 
pension  of  his  oiyil  ability,  and  oonsequently  he  was  not  in  a  oon- 
dition  to  interpose  between  his  wife  and  her  personal  liability,  upon 
any  of  her  oontraots  and  dealings  with  third  parties.  As,  therefore, 
she  was  so  far  a  feme  u>U  it  became  necessary,  as  well  as  reciprocally 
just,  that  while  her  husband  remained  under  disabilities,  she  should 
haye  tbe  power  of  acquiring  and  disposing  of  property,  in  the  same 
manner  as  a  sole  trader.  And  so  long  as  she  oonflned  her  dealings 
to  this  extent,  the  Court  would  not  have  felt  itself  authorised  to  set 
aside  any  hona  fide  disposal  of  land,  any  more  than  if  it  had  been 
personalty.  But  neither  necessity  nor  reciprocal  justice  require  that 
the  wife  should  be  considered  a  feme  eole  any  further.  Her  husband's 
oiyil  rights  would  revive  at  the  expiration  of  his  term  of  transporta- 
tion, and  with  them  his  liability  to  be  sued  upon  her  contrasts,  and 
her  right  to  be  endowed  of  any  real  estate  he  might  have  possessed 
either  before  his  conviction  or  acquired  after,  upon  the  expiration 
of  his  term  of  transportation.  In  marrying  a  prisoner,  the  wife  had 
contracted  an  obligation,  which  became  binding  on  herselt  She 
could  not  voluntarily  divert  herself  of  the  consequences  of  her  con- 
tract  To  the  world  at  large  she  might  be  a  feme  eole;  but  to  her 
husband,  she  was  still  a  wife,  and  although  some  of  the  rights  of  the 
husband  were  suspended  for  a  time,  yet  their  restoration  was  prospec- 
tive and  certain.  The  marital  rights  of  the  husband  are  conveyed 
to  him  by  law,  in  consideration  of  the  burthen  which  the  law  enforoes 
upon  him ;  Straihmore  v.  Botoee  (a).  It  is  not  in  the  power  of  the 
parties  themselves  to  diminish  or  alter  the  legal  eifeotB  of  the  marriage 
contract 

Whatever  doubts  may  have  been  formerly  entertained  upon  the 
subject,  it  is  now  settled  law,  that  a  man  and  his  wife  cannot,  by 
agreement  between  themselves,  change  their  legal  capacities  and 
characters,  ManhaU  v.  Button  (6),  8t.  John  v.  iS^.  John  (o).  So  £»  as 
the  law  had  affected  the  condition  of  Noble  and  his  wife,  it  was 
altered,  but  no  further.  The  law  was  the  limit;  it  suspended  the 
legal  rights  of  the  husband  for  a  limited  time,  and  during  such  time 
his  wife,  for  certain  purposes,  was  to  be  regarded  in  the  light  of  a 
feme  $oIe.  But  it  was  not  in  her  power  to  pass  beyond  these  limits, 
and  by  a  voluntary  conveyance  to  trustees  in  &vour  of  her  children, 
deprive  her  husband  of  the  rights  which  he  had  acquired,  which  were 
only  suspended,  and  would  be  restored  at  the  expiration  of  his 
sentence,  over  real  estate  purchased  by  her  during  her  oovertore. 
We  are  not  called  upon  to  say  what  estate  or  interest  the  husband 
acquired  under  the  deed  from  Oeman  to  his  wife,  or  whether  the  land 
having  been  purchased  by  the  wife  during  her  husband's  disability, 
is  to  be  regarded  as  the  husband's  or  the  wife's  estate.  The  facts  at 
present  before  tbe  Court,  are  not  sufi9dent  to  enable  us  to  form  an 
opinion  upon  the  nature  of  the  husband's  legal  estate  in  the  land, 
even  if  it  were  competent  to  us,  sitting  as  a  Court  of  Law,  and  not 


(a)  1  Vos.  2'i. 


(b)  8  T.  R.  646. 


Ce)  11  Vefl.  631. 
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as  a  Court  of  E<iuity,  to  eutortain  that  questioij.    But  in  this  form  of  ^^^' 

prooeoding,  which  is  in  ejectment,  to  try  the  legal  title  to  the  poBseasion  cuakk 

of  the  land  at  the  time  of  the  demise,  it  is  sufficient  to  say  that  the  deetl  "»d  aj*^*"" 

from  Mrs.  Nchle  was  void  in  law,  and  that  the  plaintiffs  hare  failed  to  SMiTi'iRiui 

make  out  their  title  as  laid  in  their  declaration.    A  new  trial  must  there-  *«»  another, 
fore  be  granted. 


Brown  agaimi  Tindalu  ^^^  ^'  "'^• 

The  following  judgment  was  delivered  by 


I8E,  J.    This  was  an  action  of  ejectment  tried  before  me,  in  which   The  wife  of* 
a  verdict  was  found  for  the  defendant,  subject  to  the  opinion  ^hig  s^^ienoe  of 


of  the  Court  upon  a  special  case  which  was  argued  during  last  term  transporutton 
before  the  acting  Chief  Justice  (a)  and  myself.  To  support  the  felony,  to  not 
plaintiiTs  title,  a  grant  from  the  Crown  was  put  in  to  one  Mary  Ayling  **P*~5^|^ 
(dated  June  19th,  1841),  and  the  plaintiff's  title  was  deduced  from  her.  ^^2tete  «s  * 
At  the  time  of  this  grant  Mary  Ayling  was  married  to  one  Thomas  /mm  cote 
Ayling,  who,  at  the  time  of  the  marriage  (1887),  and  up  to  the  time 
of  Mary  Ayling  conveying  the  property,  was  undergoing  sentence  of 
transportation  for  life  for  felony.  The  marriage  was  with  the  consent 
of  the  Governor  for  the  time  being.  If  Mary  Ayling  was  capable  of 
oonyeying  the  land  as  a  feme  so2e,  by  reason  of  her  husband  being 
under  sentence  of  transportation  for  life,  then  the  conveyauce  to  the 
plaintiff  would  be  valid,  subject  to  a  further  question  as  to  the  effect 
of  a  certain  deed  anterior  to  the  grant,  which,  it  was  contended,  was 
rendered  operative  against  Mary  Ayling,  by  virtue  of  the  8th  section 
of  5  Will.  ly.,  Ko.  21.  As  our  judgment  is  in  favour  of  the  defendant 
on  the  first  question,  it  is  not  necessary  to  determine  the  effect  of 
this  deed.  The  qnestion  thus  raised,  we  believe  for  the  first  time,  is 
one  of  considerable  importance  in  this  colony,  and  for  that  reason 
rather  than  from  any  doubt  we  reserved  our  judgment.  The  real 
estate  ooming  to  a  wife  during  marriage  is  placed  by  the  marriage 
nnder  the  dominion  of  the  husband,  in  the  same  manner  as  property 
held  by  her  at  the  time  of  the  marriage,  and  her  interest  in  a  freehold 
daring  their  joint  lives;  see  Bdbertton  v.  Norris  (6).  Originally  at 
Common  Law  a  married  woman  was  incapable  of  disposing  of  her 
lands,  even  with  the  consent  of  her  husband,  but  by  fine  or  recovery 
she  was  enabled  to  do  so.  The  7  Vic,  No.  16  enacts,  that  every 
deed  executed  by  a  married  woman,  and  acknowledged  as  reqiured, 
shall  be  as  valid  as  if  a  fine  had  been  levied,  or  a  common  recovery 
suffered.  Ko  provision  is  made  as  in  the  Fines  and  Becoveries 
Abolition  Act,  3  ft  4  W.  lY.,  c.  74,  sect.  S8,  for  the  case  of  the  hus- 
band being  a  convict  This  deed  was  not  acknowledged  under  the 
statute^  but  it  was  contended  that  the  husband  of  Mary  Ayling  wab 
civilly  dead,  and  therefore  Mary  Ayling  retained  all  her  rights  as  a 
feme    eole,    according   to    the    dictum    of    Lord    Eldon   in    Marsh   v. 

(a)  Sir  John  IHckiwon.  (p)  U  Q.  B.  9i«. 
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1890.  HtUohifuony   **  the   same    as    if    her    husband    was    natuially   dead.** 

Bmowii  Several  oasoB  were  oited,  but  in  none  of  them  has  the  exact  question 

V.  ^^         arisen.     Marsh  v.  HtUehiruoti  (a),  Bullocks  y.  Dodds  (6),  (Jowdess  of 
PortUmd  ▼.  Prodgers  (c),  Ex  parte  Franeks  (d). 

They  establish,  indeed,  that  for  the  purposes  of  suing  or  being 
sued,  or  doing  other  acts,  within  the  country  in  which  the  husband 
could  not  lawfully  be  (See  Barden  v.  Kaverberg)  (e),  the  wife  of  the 
oonyict,  either  for  years  or  life,  may  be  treated  as  a  feme  saie;  and  in 
the  (huntess  of  Portland  v.  Prodgers  (/),  it  was  held  she  could  make 
a  will ;  although  in  the  recent  case  In  re  Combe*s  WiU  (g),  Sir  John 
Dodeon  held  that  property  acquired  by  a  wife  after  the  transportation 
of  her  husband  did  not,  at  her  death,  go  to  the  next  of  kin,  bat  to 
the  Grown.  In  all  these  cases  there  was  a  certain  necessity  for  the 
wife  being  allowed  to  act  as  a  feme  sole  during  the  abeence  of  her 
husband;  but  they  do  not  establish  that  a  felon  cannot  acquire  any 
rights  in  the  country  wherein  the  property  is  during  his  sentenoe; 
still  loss,  that  where  a  marriage  takes  place  after  the  conviction,  the 
woman  remains  a  feme  sole  to  all  intents  and  purposes,  so  fiu  as  le- 
lates  to  property.  Even  where  a  person  is  an  attainted  felon  (whioh 
it  does  not  appear  that  this  person  was),  his  real  estate  does  not  vest 
in  the  Grown  until  office  found;  and  it  has  been  decided  (Doe  t. 
Pritchard)  (h)  that  a  demise  in  ejectment  can  be  laid  in  a  peraon 
attainted  of  felony  and  tranB|)orted.  An  attainted  felon  may  likewise 
acquire  by  a  new  purchase,  and  might  be  a  good  tenant  to  the 
precipe;  Nichols  v.  Niehois  (/}>  ^oe  d.  Evans  v.  Evans  {k).  The 
husband's  freehold  estate  in  his  wife's  property,  during  the  wife's 
life,  is  forfeited  by  attainder,  but  the  wife  does  not  obtain  it;  for  the 
pernancy  of  the  profits  during  the  coverture  goes  to  the  king  (0> 
which  shows  that  the  wife  is  not  restored  for  all  purposes  to  her 
position  as  a  feme  sole  in  the  same  manner  as  if  the  husband  was 
naturally  dead.  The  dictum  of  Lord  Eldon  already  cited,  was  not 
at  all  necessary  to  the  decision,  and  cannot,  in  our  opinion,  be  adopted 
as  a  universal  rule.  In  Wilson  v.  Pickering  (m)  this  Gourt  decided 
that  transportation  for  a  term  of  years  liad  nut  the  eifect  of  empower- 
ing the  wife  to  make  a  will  as  a  feme  sole,  but  did  not  decide,  becaose 
it  was  unnecessary  to  do  so^whether  the  law  would  be  the  same  in 
the  case  of  a  felon  transported  for  life.  Two  statutes  referred  to 
during  this  argument  (n)  seems  to  us  to  leave  the  case  just  where  it 
would  be  independent  of  them.  In  the  absence  of  any  express 
authority  to  the  contrary,  we  are  of  opinion,  upon  principle,  that 
y[ary  Ayling  could  not  convey  her  estate  in  this  land,  without  her 
husband's  concurrence,  except  pursuant  to  7  Vic,  No.  16.  The  plaintiff 
therefore  has  failed  to  make  out  his  title,  and  the  verdict  for  the 
defendant  will  stand. 

Judgment  for  the  defendant 


(a)  2  Bob.  &  Pall.,  327,  333.  (b)  3  B.  A  A..  375. 

(e)  2  yemon,  104,  Coke  upon  Lltt.,  38  b.,  and  133.  (d)  7  BIng.,  763. 

(r)  3  M.  &  W..  66.  (/)  3  VemoD,  104.  (a)  >•  Jar.,  830. 

ik)  6B.h  Ad.,  765.  (0  Plowd,  48S.  (I)  5  B.  &  C  OSS  D. 

(I)  Co.  LitL,  361  a.  (m)  September  6, 1S63. . 

(n)  6  Vic,  c.  7,  aud  3  Jk  3  W.  IV.,  c.  tfi. 
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DiOKiHSON,  J.,  for  the  Chief  Justice,  delivered  the  judgment  of  the 
Court  in  this  case  as  follows : — 

rpHIS  is  an  action  to  recover  money  due  by  the  defendant  for  the  The  release  from 
J-  plaintiff's  work  and  labour,  and  for  money  lent,  and  goods  sold  by  |jiJ|^  Jk^  ^ 
him  to  the  defendant.  The  defendant  pleads  in  the  general  form  allowed  operate  hb  & 
by  the  Insolvent  Act,  that  his  estate  was  surrendered  under  that  Act,  srparmte  eeutc 
as  insolvent,  and  duly  sequestrated  thereupon,  since  the  accruing  of  oieach partner, 
the  causes  of  action;  and  that  they  were  all  provable,  under  such 
sequestration,  against  the  estate.  To  this  plea  the  plaintiff  replied, 
firstly,  a  denial  (in  effect)  that  there  was  such  a  sequestration;  and 
secondly,  alleging  that  the  estate  of  the  defendaut  was,  before  the  com- 
mencement of  this  action,  released  from  sequestration,  to  which  the 
replication  adds,  that  the  plaintiff  never  proved  against  the  estate  as  a 
creditor  and  was  not  named  as  one  in  the  defendant's  schedule.  The 
cause  having  gone  to  trial  on  these  issues,  the  facts  appeared  to  be  as 
follows.  The  defendant,  at  and  before  the  time  of  the  accruing  of  this 
debt — (being  a  debt  due  by  him  separately  and  individuallyX  was  in 
partnership  with  one  Berkdman^  and  it  was  this  estate  of  the  firm,  not 
separately  the  estate  of  the  defendant,  that  was  surrendered  and 
sequestrated.  The  insolvents,  under  that  sequestration,  offered  and  paid 
their  jot  nl  creditors  a  composition;  which  being  accepted,  an  order  was 
made  releasing  the  estate,  (that  is,  the  **  estate  *'  of  the  two  insolvents,) 
from  sequestration.  It  is  admitted  that  no  offer  was  specifically  or  in 
terms  made  by  this  defendant  to  his  separate  creditors ; — and  on  the  other 
band,  there  has  been  no  distinct  release,  specifically  and  in  terms,  of  his 
separate  estate.  The  whole  question  of  the  defendant's  responsibility, 
therefore,  in  this  action,  turns  upon  the  effect  of  the  sequestration  and 
release  mentioned ;  they  being,  respectively,  in  term»y  applicable  to  the 
estate  of  the  two. — and  not,  separately,  to  that  of  each  or  either  of  them. 
A  verdict  was  taken  for  the  plaintiff  for  the  amount  claimed,  subject  to 
tiie  opinion  of  the  Court  upon  that  question.  In  point  of  fact,  no  separate 
creditor  of  the  defendant  proved  any  debt,  under  the  sequestration ;  and 
although  we  do  not  see  the  materiality  of  this,  the  defendant  filed  no 
schedule  of  his  separate  debts.  Neither,  it  would  seem,  did  his  partner 
Berhehnan*  The  latter,  however,  paid  his  own  separate  creditors  in  full ; 
and  thereupon  obtained  from  the  Court,  ex  parte,  and  as  a  matter  of 
course,  an  order  releasing  (or  purporting  to  release)  his  separate  estate. 
It  is  quite  possible  that,  from  the  affidavits  used  on  that  occasion,  the 
Court  may  have  supposed  that  there  was,  in  fact,  a  separate  seques- 
tration. 

The  case  was  argued  before  Mr.  Justice  DicMnKm,  Mr.  Justice 
MUfordj  and  myself,  in  the  last  term,  and  we  are  of  opinion,  after 
time   taken   to   consider,  that  the  plaintiff  is  entitled  to  retain  his 
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1857.  vurdict.    In  the  first  place,  it  is  by  no  moans  olear  that  the  plea,  which  u 

HASLiNODKir      ^'*"'fid  under  sect.  99  of  the  Act,  is  available  to  any  peraon  whose  estate 
V.  has  been  sequestrated,  unless  he  has  obtained  his  certificate.    The  86th 

*^^'r*-  seotion,  which  authorizes  compositions  with  the  creditors,  and  directs  or 

permits  a  release  of  the  sequestrated  estate,  on  the  acceptance  of  any  such 
composition,  makes  no  provision  whatever  for  subsequent  proceedings; 
and  it  omits  to  define  the  position  or  rights  either  of  insolvents  or  the 
creditors,  on  such  release.  Wo  will  assume  the  plea,  however,  to  be 
pleadable  in  a  case  of  ccmpontion,  and  to  be  good  against  arediton 
accepting  or  offered  such  a  composition,  and  being  in  a  oondition—under 
the  provisions  of  the  said  86th  section — ^to  be  bound  by  its  acceptance  by 
others.  Tot,  the  defence  will  fail,  on  two  grounds.  First,  because  the 
plaintiff  was  not  one  of  the  class  of  creditors,  to  whom  the  composition  in 
this  case  was  offered.  Secondly,  because,  according  to  the  decision  of  this 
Court  in  Barrett  v.  Tooth  (November,  1848),  even  if  the  composition  bad 
been  offered  to  the  separate  as  well  as  the  joint  creditors,  a  creditor  who 
has  not  elected  to  come  in  and  prove  his  debt  under  the  sequestration  is 
not  bound  by  any  such  offer  or  acceptance.  It  was,  nevertheless,  insisted 
that  this  defendant's  estate  was  $till  under  eequeetration ;  that  the  estate 
of  the  partners  (that  is  to  say,  the  Joint  estate  aloneX  and  afterwards 
Ber1(elman*$  estate,  had  been  released,  but  Baie*B  estate  never;  and  bo 
that  the  insolvency,  as  to  the  latter,  stiU  remains  in  force.  Such,  at  least 
in  effect,  if  not  in  terms,  was  the  argument  We  adhere  to  the  opinvm 
expressed  by  this  Ck)urt  in  Bo6ey  v.  MiteheU  (November,  1849),  that  by 
the  sequestration  of  the  ^  estate  "  of  a  partnership,  the  separate  estates  of 
each  partner  pass  to  the  assignees ;  and  that  as  a  consequence,  the  separate 
creditors  of  each  may  prove  under  such  sequestration,  concurrently  with 
the  joint  creditors.  It  seems  to  us  necessarily  to  follow  that  when  the 
^'estote'*  of  that  partnership,  on  the  application  of  the  partaers,  is 
released  from  sequestration,  the  release  is  of  the  same  estate  which  was 
sequestrated ;  that  is  to  say,  each  partner's  separate  estate  is  released,  as 
well  as  his  share  in  the  joint  estate ;  in  other  words,  not  a  portion  of  the 
pruj)erty  is  sequestrated,  but  the  whole.  This  defendant,  therefore, 
having  been  restored,  as  we  think,  to  the  property  and  rights  which  he 
lost  by  the  sequestration,  is  answerable  for  all  tho  uDjttid  and 
uucompromiscd  debts  which  ho  owed  at  the  date  of  that  sequestration. 
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The  QuBBM  agaiml  Dkowit. 

THE  following  case  was  reserved  for  the  oonsideratioii  of  the  Judges, 
under  13  Vic.,  Xo.  8,  from  the  Court  of  Quarter  Sessions,  holden  at 
Goulbnm,  in  January,  1859 : — 

**JameB  Drowit  was  indicted  before  me  at  the  Goulbum  Quarter 
Sessions  for  stealing  on  the  17th  October,  1858,  a  mare,  the  property  of 
John  King,  The  jury  acquitted  the  prisoner  of  stealing,  but  found  him 
guilty  of  the  misdemeanor  included  in  the  charge,  under  the  Cattle 
Stealing  Prevention  Act.  In  pursuanoe  of  the  provisions  of  that  Act,  I 
sentenced  the  prisoner  to  nine  months'  imprisonment  with  hard  labour  in 
Groulbum  gaol ;  and,  in  consequence  of  a  statement  made  to  me  by  the 
down  Prosecutor  from  the  bar  at  the  time  of  the  trial,  as  to  something 
that  he  said  had  fallen  from  one  of  the  Judges  of  the  Supreme  Court  as  to 
the  discretionary  power  of  the  Court  to  impose  imprisonment  instead  of  a 
fine  in  such  cases,  I  do  hereby  reserve  this  question  of  law  for  the 
consideration  of  their  Honours  the  Judges  of  the  Supreme  Court,  under 
13  Vic.,  No.  8. 

Thomas  Callaoban, 
Chairman  of  Quarter  Sessions  for  the  Southern  District'* 
*29Ui  January^  1859. 

Per  Our.  After  argument  and  referring  to  sect.  9,  we  recede  from  our 
opinion  expressed  in  B,  v.  Murray  (a),  and  hold  that  the  Supreme  Court, 
or  Circmt  Court,  or  Court  of  Quarter  Sessions  have  the  same  powers  which 
the  Justices  have  under  sect  6,  and  may  sentence  by  imprisonment  with 
hard  labour  for  twelve  months  in  the  first  instance  in  lieu  of  a  fine ;  it 
appearing  from  sect.  9  that  the  imprisonment  mentioned  in  sect.  7,  was 
the  imprisonment  provided  for  by  sect.  9,  and  not  (as  was  supposed  in 
B.  V.  Murray)  that  provided  by  sect.  6. 

Conviction  sustained. 


April  16, 1869. 

Under  sect.  8,  of 
The  CatUe 
Stealing 
PreTentloii  Act, 
17  Vic,  Ko.  3,  « 
ponon  sentenced 
at  the  Assizes 
and  Sessions  is 
liable  to  the 
same  panish- 
mentasif  ho 
had  been  con- 
victed snmmarily 
bj  Jostloes  under 
section  • ;  and 
may,  therefore, 
be  Imprltoned  in 
the  first  Instance 
in  lieu  of  a  fine. 


The  QUBEN  agatnU  Ross.  Oct.  it.  i854. 

Stiphsn,  C.  J.,  delivered  the  judgment  of  the  Court  in  this  case  as 
follows : — 

rB  fEkcts  of  this  case  have  been  bo  fully  reported  by  Mr.  Justice  where  the 

DiMmonj   before    whom   the    prisoner    was    convicted,    that    it  ^SSiS^^^  \ 

will  be  sufficient  here  to   refer  to   them  very  briefly.     The  prisoner  lying  in  the 

was    indicted   for  having  murdered  one  Li/ou   Charley,  on  the  high  **f!jv*^p ^a "^ 

sea»  on  board  of  a  British  vessel.     The  indictment  further  alleged,    islands,  of  which 

the  French  had 
taken  possession, 
nniidered  on  board  his  ship  a  native  of  one  of  the  islands  who  was  not  shown  to  be  a  British  snUect ;  Held, 
that  the  Supreme  Court  had  Jurisdiction  to  try  the  case  under  9  Qeo.  IV.,  c.  83,  sect  4. 

The  prisoner  commanded  a  vessel  that  sailed  under  British  colours;  Jlcld  sufficient  evidence  that  the 
vessel  was  In  fact  British. 

(a)  4  November,  1868. 
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1851.  thot  the  prisoner  was  a  British  mibject,  and  master  of  that  yeaseL    It 

The^BEjr       contained  no  allegation  as  to  the  country  to  which  Lifim  Charley  beloDged, 
y^  or  the  position  of  the  vessel  when  he  was  killed.    In  point  of  fact.  how- 

Boos,  ever,  the  deceased  was  a  native  inhabitant,  either  of  New  Caledimia,  or  of 

Lifou,  an  island  some  twenty  leagues  distant ;  and  the  vessel  lay  at  ihe 
time  in  a  harbour  or  bay  of  that  Island,  within  the  reach  of  musketiy 
from  the  shore.  New  ColedoDia,  some  months  previously,  had  been  takeu 
possession  of  by  the  French  Government,  and  the  jurisdiction  of  that 
Government,  it  was  sworn,  extended  over  the  place  where  the  vessel  lay— 
and  beyond  it. 

It  was  not  disputed  on  the  argument  before  us,  nor  have  we  lie 
slightest  doubt,  that   the  act  of  violence  periietrated  by  the  prisoner, 
whatever  the  motives  which  may  in  fact  have  induced  it,  was  upon 
the  evidence  (or  would  have  been,  if  committed  upon  British  gTound) 
a   murder.      But   his    learned   counsel   contended   that   the  crime  of 
murder  cannot  be  committed,  in  the  legal  sense  of  the  term,  upon  any 
person  who  is  not  at  the  time  in  the  Queen's  peace,  which  could  not 
be  alleged  of  the  deceased,  it  was  maintained,  because  he  was  put  to 
death,   in  fact,  within  the  limits  of  a  foreign  state.     In  such  a  case, 
it  was  submitted,  a  Covai  of  Admiralty  could  have  no  jurisdiction; 
and,  therefore,  this  Court,  notwithstanding  the  9  G.  IV.,  c.  83,  s.  4, 
can  have  nona     It  was  contended,  moreover,  tliat  the  Admiralty  has 
jurisdiction  only  (except  in  cases  of  piracy)  over  offences  conmuttcd 
on   British  subjects,  and  by  British   subjects;   but  that  neither  the 
deceased  nor  the  prisoner  was  shown  to  have  been  a  British  subject. 
Lastly,  til  at  there  was  no  sufficient  evidence,  even  that  the  vessel  was 
a  British  vessel    Substantially,  these  are  the  only  points  for  decision. 
The  question  whether  this  Court  would  have  had  jurisdiction  under 
the  latter  part  of  the  enactment,  9  G.  IV.,  o.  88,  a.  4,  in  case  the 
killing  had  occurred  on  shore,  need  not  be  considered,  for  the  act  is 
alleged,  and  in  our  opinion  proved,  to  have  been  done  on  the  high 
sea.     The  vessel  was^  no  doubt,  in  a  bay  or  harbour  of  an  island 
belonging,  it  would  appear,  to  the  French,  and  within  the  jurisdiction 
of  its   Gh)vemment.     The   Courts  established  in  that  island,  conse- 
quently, had  there  been  any  established,  might  have  taken  oognixance 
of  this  crime.     But  that  circumstance  alone,  we   conceive,  will  sot 
determine  the  question   of  jurisdiction.     If  tiie  vessel   were  British, 
and  at  the  time  on  the  high  sea  (or,  in  other  words,  on  a  part  of  the 
ocean  by  Uw   deemed  the  high  sea),  the  Court  of  Admiralty  could 
equally  take  cognizance  of  the  crime,  and  this  Court,  by  the  express 
terms  of  the  enactment  cited,  has  criminal  jurisdiction  in  snob  cases  co- 
extensive with  the  Admiralty. 

In  Com.  Dig.  title  Admiralty,  E.  7,  treating  of  the  extent  of  that 
jurisdiction,  the  case  is  put  of  a  vessel  at  anchor  in  the  road  of 
Guinea;  nnd  it  is  said  (a)  that  the  jurisdiction  would  exist  there— if 
allied  to  be  tuper  aliwn  mare;  for  the  foreign  port  is  perhaps  not 
within  land,  as  a  port  in  England  is.  On  all  coasts  of  the  sea,  when 
the  tide  flows,  the  Admiralty  has  jurisdiction  between  high  and  low 
water  mark  (5).     Although,  upon  the  reflux,  the  place  be  within  the 

(a)  1  Bol.,  260.  ^  (b)  S  Initlk  lU. 
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body  of  a  Ooimty.    In  AUeH*$  oaee  (a),  it  was  held  that  the  Admiralty  i8S4. 

had  joriadiotion  in  a  ease  of  laroeny  on  a  river  In  Ohina,  beoanae  **  great        r^^^  qdbkn 

shipa"  went  there.    And  in  the  Queen  y.  Mannion  (&),  the  Court  of  ^v^ 

Queen's  Bench  of  Ireland  held,  for  the  same  reason,  that  the  Admiralty 

had  jnrisdiotion,  although  in  that  case  the  spot  was  in  fact  within  a 

county.    The  same  point  was  decided  the  same  way,  by  all  the  English 

Judges^  in  respect  of  a  murder  at  MUford  Haven,  in  Bruoe*$  case  (o),  it 

being  held  that  the  Gonmion  Law  Courts  cdso  having  jurisdiction  there, 

made  no  difference.    According  to  Mr.  Archbold  ((2),  robbery  in  a  foreign 

harbour  or  creek  is  indisputably  within  the  Admiralty  jurisdiction,  for 

which  he  dtes  a  manuscript  case  of  Bex  v.  Jemot,  at  the  Old  Bailey,  in 

1812.    But  if  robbery  be  so  cognizable,  every  other  offence  is  equally  so 

cognizable. 

If  the  vessel  were  British,  then  we  feol  no  doubt  as  to  our  juris- 
diction.   We   are   further  of  opinion,  that   an   offence   committed  on 
board  her,  at  the  place  indicated,  stands  on  the  same  footing  in  all 
respects    (the  question  of  jurisdiotion   excepted)  as  if  it  had  been 
committed   on   British   land,   and   that   it    is    therefore    immaterial 
whether  the  murder  was  done  by  or  upon  a  British  subject — meaning 
by  this  a  subject  born,  or  become  so  by  naturalization.    If  done  on 
British  ground,  no  question  of  birth   or  country,  it    is  clear,  could 
affect  the  crime ;  for  there,  at  least,  all  would  have  been  alike  under 
the  protection,  and  subject  to  the  responsibilities,  of  British  law.    We 
have  no  difficulty  in  holding,  that  the  same   results  attend  all  acts 
done   on  board   a  British  ship,  situated  as  the   prisoner's  vessel  here 
was— on   the  high  sea,  or  in  a  harbour  abroad,  where  the  Admiral 
equally  has  jurisdiction.    A  passage  was  cited  from  Chancellor  Kent^ 
to  the  effect  that  no  nation  has  jurisdiction  at  sea,  except  over  its 
own  subjects.    But  he  expressly  goes  on  to  say,  that  territorial  jurisdic- 
tion may  be  considered  as  preserved  in  the  public  and  private  vessels 
of  the  nation.    "For  the  vessels  of  a  nation  are,  in  many  respects, 
conwidered  4U  portion  of  its  territory^  and   persons  on  board   are  pro- 
tected and  governed  by  the  law  of  the  country  to  which  the  vessel 
belongs"  («>      To  the  same  effect  is  VcMel,  in  his  Law  of  Nations. 
He  says, — ''It  is  natural  to  consider  the  vessels  of  a  nation  as  portions 
of  its  territory;  and  the  state  preserves  its  jurisdiction"  (/).    The 
same  law  appears  to  have  been  taken  for  granted  in  all  the  diBcussions 
throughout  Serva^a  case  (g).    And   there   are   three   instances   there 
cited,  of  foreigners   tried  in  the  Admiralty  Court,  for  offences  com- 
mitted on  board  English  vessels  (h).    One  is  the  case  of  Sauvqjot^  for  an 
offimoe  in  the  English  Channel;   another,  the  case  of  Prevot,  for  an 
offence  committed  off  the  coast  of  Africa,  and  the  third,  the  case  of  a 
Chinese  sailor  named  Acow,  for  the  murder  of  another  Chinese  near  the 
Azores. 

We  think,  therefore,  that  the  prisoner  in  this  case  would,  under 
the  circumstances,  equally  have  been  guilty,  and  amenable  to  proRe- 
cution  and  punishment  by  our  laws,  if  in  &ct  a  foreigner;  and,  con- 

(a)  1  Moody's  C.  C,  494. 
Ce)  R.  &  R.,  243. 
e    1  Kent  Oomm.,  26. 
)  1  Oox'8  C.  C,  313 ;  2  C.  &  K..  53. 
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1864.  sequently,   that   the   allegation   in   the   indiotment   that   he   vas  a 

The  QuRRN       British  subject, — if  that    description    be   nndentood  to  indicate,  ex- 
clusively, a  native-born  or  naturalized  subject, — ^is  simply  suiplosage. 
But  we  do  not  so  understand  the  term.    It  is  to  be  taken,  only,  ii 
desoriptlYe  of  the  party's  stoiut,  at  the  time  of  the  act   committed; 
and,  at  that  time,  by  reason  of  his  position  (the  vessel  being  still 
assumed  to  be  British),  in  the  strict  legal  sense   he   wa$   a   British 
subject.    With  respect   to  the  deceased,  the  case  of  **Aoow^  appean 
to  us  to  furnish  sufficient  authority,  for  our  holding  it  to  be  quite 
immaterial,  whether  the  party  killed  was  a  foreigner  or   not.    The 
unfortunate  boy  was,  undoubtedly,  at  the   time,  and    under  the  d^ 
oumstances,  within  the  protection  of  British  law,  even  if  not  then  a 
British  subject.    But   as   he   appears   to   have   come  Toluntarily  on 
board  the  vessel,  the  local  allegiance  to  which  he  thereby  became 
amenable,  made  him  a  British  subject  while  he  remained  there.    And 
the   argument   that   he   oeased  to  be  so,  from  the  time  of  his  being 
afterwards  forcibly  detained,  were   such    an   argument   to   be   urged, 
could  scarcely  deserve  a  serious  answer.    It  appears  to  us  hardly  less 
monstrous  to  oontend,  that  a  foreigner  oould  with  impunity  be  kilted 
on  board  a  British  ship,  provided  only  he  was  brought  there  against 
his  will,— 4IS  if  a  man  could  evade  punishment    for  murder   by  pre- 
viously committing  a  less  heinous  offence,  and   so   inflicting  on  his 
victim  two  outrages  instead  of  one.    If,  howeyer,  the  acts  done  woe 
within  the  Admiralty  jurisdiction,  this  point  in  the  case  is  disposed 
of    by    a    passage     in    Gomyn*s    Digest,    cited     from    Sir    LttivM 
Jenhyng  (a).    It  is  to  the  effect,  that  eyery  offence,  which  would  be 
murder  or  felony,  if  committed  on  the  land,  will  be  an  offence  of  the 
same  nature,  if  committed  upon  the  sea  (6).    The  39  G.  IIL,  c  37,  is 
a  declaratory  enactment  to  the  same  effect     And,  with   respect  to 
murder,  and  other  offences   against  the  person,  it   is   enaeted  by  the 
0  G.  IV.,  c  81,  s.  82,  that  all  such  offences,  if  oonmiitted  within  the 
jurisdiction  of  the  Admiralty,  shall  be  deemed  to  be  offences  of  the 
same  nature,  as  if  committed  in  England,     Ko    lawyer   can   doubt, 
that    a    person    who    should    kidnap    a    New    Oaledonian,  without 
necessity  for  so  doing  (if  such  a  necessity  oould  exist),  and  forcibly 
bring  him  to  England,  and  then  there  kill  him,  would  be  guilty  of 
murder.    The  same  must  be  concluded  then,  of  similar  acts  done  on 
board  a  British  vessel,  within  the  Admiralty  JurisdictioD,  in  the  bays 
or  on  the  coast  of  New  Galedonia.    Had  the  acts  been  done  on  sAore, 
and  by  a  British  subject,  in  the  common   aoceptatien  of  the  term 
(which  we  do  not  here  assume  the  prisoner  to  be),  the  statute  57 
G.  III.,  c.  53,  expounded  as  it  has  been  in  the  case  of  Aszopardi, 
convicted  of  the  murder  of  a  Dutch  woman  at  Smyrna,  would  eleaily 
seem   to  make    it   immaterial,  whether  they  were  committed  on  a 
foreigner  or  not  (o>    It  would  then  have  become  a  question,  however, 
whether   this   Oourt  had   jurisdiction   in   the   case.    And,  assuming 
that  the  acts  were  done  by  the  master  or  crew  of  a  British  vessel,  or 
by  some  British  subject,  who  had  belonged  to  or  sailed  in  a  British 
vessel,  the  solution  of  that  question  would  have  depended  on  this— 

(o)  Com.  Dlfsent.  Admiralty,  £.  a.  C^)  «  Hawk,  P.  C,  386. 

(«)  1  Cox's  C.  a,  28. 
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whether  the  plaoe  where  they  were  oommitted,  being  in  the  Pacific  1354. 

Ocean,  was  "a  plaoe  not  subject  to  any  Eniopean  power,"  within  the 
tme  oonstmotion  of  the  9  G.  lY.,  o.  88,  s.  4.    Bat  this  question,  for  ^v. 

the  reason  already  given,  does  not  arise  now.    There  is  one  question,  ^^^• 

bowoTer,  still  remaining,  and  it  is  this:  whether  there  was  sufficient 
eTidsnoe  that  the  prisoner's  yessel  was   in   fiiot    British?    After  full 
consideration  we  are  all  of  opinion  that  there   was   such   evidence. 
The  prisoner  had,  for  a  considerable  period,  commanded  this  vessel; 
and  during  that  time  she  sailed  under  British  oolours.    Such  a  oir- 
oumstanoe    is    not    conclusive    evidence,    certainly,    of     her    being 
British.    But  she  was  represented  as  being  so,  by  the  mere  finct;  and 
we  think  that  (at  all  events  against   the  master)  that  representation 
must,  in  the  absence  of  everything  to  rebut  the  conclusion,  be  taken 
to  have  truly  indicated  the  country  of  the  vessel.    Other  circumstances 
in  evidence  tended  more  or  less  forcibly  the  same  way,  and  among 
them,  the  fact  that  the  prisoner  had  sailed  from  this  port,  in   the 
service  of  a  British  subject,  for  some  years.    Bat  we  are  content  to 
rest  the  deoidon  as  to  this  point,  on  the  fact  of  the  flag  carried  by 
her,    unrebutted   and   unexplained,   and  *  not    reasonably   applicable, 
except  on  one  supposition.    We  could  have  wished  that  the  several 
questions  in  this  case  had  received   an   earlier   determination.    The 
az^g^ument  was  originally  appointed,  however,  for  a  day  very  shortly 
succeeding  the  trial,  and  the  Court  was  then  prepared  to  hear  it.    The 
matter  was  postponed  to  the  day  on  which  it  was  actually  heard,  at 
the  request  of  the  prisoner's  counsel ;  and  we  then  publicly  intimated 
what  would  probably  be  our  decision.    The  short  interval  which  has 
since  elapsed,  the  Oourt  sitting  daily,  has  certainly  not  been    more 
than  sufficient  for  the  consideration  of  questions  so  grave  and   im- 
portant.   During   that   interval,  however,   every  case   and   authority 
bearing  on  the  subject  (so  far  as  we  can  discover)  has  been  examined ; 
and  the  impression  which  was  announced  by  us,  at  the  close  of  the 
argument,  it  is  onr  duty  to  say,  appears  to  us  to  be  fUly  sustained 
by  them.    It  may  be  sufficient  to  say  of  Depardo's  case  (a),  which  was 
cited  for  the  prisoner — ^first^  that  the  offence  there  in  question  was 
committed,  not  at  sea  on  board  a  British  vessel,  but  in  a  foreign 
country,  on  shore;   and  secondly,  that  it  was  committed  by  a  person, 
who— though  at  the  time  a  seaman  belonging  to  a  British  vessel — 
was,  by  birth,  the  subject  of  a  state  then  at  war  with  Great  Britain. 
It  was  not  disputed  that,  by  force  of  the  33  H.  VIIL,  c.  23,  offences 
in  a  foreign  country  were  punishable,  if  committed   by  British   sub- 
jects.   But  the  point  in  the  case  was,  whether  a  foreigner  so  ciroum- 
stanoed  could  be  deemed  a  British  subject,  when  on  foreign  ground, 
by  xeaaon  of  his  enlistment  in  a  British  vessel.    Assuming  that  the 
prisoner  owed  local  and  temporary  allegiance,  by  virtue  of  his  enlist- 
ment, while  remaining  on  board,  it  was  argued  that  sooh  allegiance 
oeaaed,  and  exclusive   allegiance  to  his  own    sovereign    revived,   im- 
mediately   afker    landing    on    a    soil    which    the    local  jurisdiction 
previously  submitted  to  did  not  embrace.    On  this  point,  exclusively, 
the  decision  in  Depardo*»  case  (if  there  ever  was   one),  must   have 

(a)  1  Tanm,  'i6. 
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prooeeded.  Had  that  prisoner  oommitied  the  act  while  on  boaid,  or 
ooald  he  have  been  deemed  a  British  subject  while  on  shore,  there  ii 
nothing  which  leads  me  to  suppose  that  there  would  have  been  any  donbl 
entertained  about  the  matter  (a). 

Conyiction  sostaincd. 


July,  1R57. 


The  Supreme 
Court  haa  no 
power  to  grant  a 
new  trial  in  a 
case  of  felony, 
where  the  record 
haa  been 
removed  by 
certiorari  after 
conviction  at 
the  aasixee. 


The  QuBiN  agairut  ErAKa 

Stephen,  C.  J.,  deliTered  the  judgment  of  the   Court  herein  u 
follows : — 

THB  questions  to  be  decided  in  this  case  are,  whether  a  oertionri 
will  lie  from  this  Court  to  a  Circuit  Court,  to  remoTe  the  reooid 
of  a  conyiction  tbere  for  felony ;  and,  if  so,  whether  it  can  be  issued, 
especially  after  sentence,  for  the  purpose  of  granting  a  new  trial? 
It  was  for  this  purpose  that  the  writ  here  was  applied  for.  The 
grounds  suggested  being  yarious,  but  all  embracing  matters  of  fact 
only — and  on  those  grounds,  in  order  formally  to  raise  the  questions 
stated,  respecting  the  power  of  the  Court,  the  writ  was  issued  by  me. 
On  its  return,  accordingly,  the  ordinary  motion  being  made  for 
filing  such  return,  it  was  moyed  on  behalf  of  the  Crown,  that  the  writ 
should  be  quashed  as  baying  been  improyidently  issued.  The  argo- 
ment  then  proceeded  on  this  preliminary  objection;  and  the  facts 
of  the  case  were  of  course  not  discussed.  Finally,  we  reseryed  our 
judgment,  for  the  purpose  of  looking  into  the  many  authorities  cited; 
and  the  following,  after  conference,  is  the  result.  In  the  case  of 
Magrane^  conyicted  before  Mr.  Justice  Therry,  at  the  Maitland  Oir^ 
cuit  Court,  in  March,  1858,  we  certainly  granted  a  new  triaL  Ko 
question,  howeyer,  as  to  the  power  of  this  Court  to  make  such  an 
order,  was  there  raised ;  and,  in  fact,  the  point  on  which  the  new 
trial  was  moyed  for,  and  granted,  had  been  reseryed  by  his  Honour, 
with  express  reference  (it  would  seem)  to  that  motion — ^no  spedal 
case  being  stated  under  the  13th  Vic.,  Ko.  8|  and  sentence  i)eing 
deferred  until  the  point  should  haye  been  decided.  That  case,  more- 
oyer,  was  one  of  misdemeanor  only.  But,  in  the  recent  case  of 
Qordon,  upon  a  similar  motion,  after  conyiction  for  a  misdemeanor, 
we  haye  held  that,  in  coses  tried  before  a  Circuit  Court,  and  there 
originated  and  pending,  this  Court  has  not  jurisdiction  to  grant  a  new 
trial.  It  is  unquestionable,  howeyer  (or  we  may  for  the  nke  of 
argument  assume),  that  any  such  case  might  be  remoyed  into  tbii 
Court  by  certiorari  bafore  trial,  and  remitted  to  the  Circuit  Court  for 
trial.  Being  then  as  it  were  *" seized*'  of  the  record,  and  the  case 
in  eflfect  pending  in  the  Supreme  Court,  we  should  haye  the  same 
jurisdiction  oyer  it  as  if  originated  here.  It  was  contended  that  Hat 
Court  would  equally  acquire  the  jurisdiction,  by  a  remoyal  of  the 
record  after  trial ;  and  it  was  urged  as  well  after  sentence  as  before. 
We  are  of  opinion,  howeyer,  thai— assuming  this  Court  to  ha?e  the 

(a)  A»  to  acta  of  violence  against  property  or  persona  committed  upon  the  Wrt  «•«,«' 
on  Bhore  In  placee  out  of  Her  MiO<«^y's  dominions,  see  J%e  Slave  Traffic  Ael,  6  flto-  i»  ■» 
c  H3  ;  9  Geo.  IV.,  c.  31  }  and  17  &  18  Vic,  c.  104.  sect.  267. 
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power,  for  certain  pnrposes,  to  remove  any  such  record  by  certiorari,  ih57. 

after  trial,  and  after  sentence,  and  equally  in  a  case  of  felony  as  of       The  ouebk 
misdemeanor — we  have  not  jurisdiction  to  do  so,  even  in  the  latter,  for  ^v. 

the  purpose  of  granting  or  entertaining  a  motion  for  a  new  trial.  The 
writ  is  properly  available  after  trial,  for  purposes  only  auxiliary  to  (or 
consistent  with)  the  record,  or  for  the  purpose  of  correcting,  as  in  a  writ 
of  error,  errors  of  fact  or  law  in  the  record,  or  in  matter,  necessary  for 
the  purposes  of  the  record. 

The  case  of  Hodge,  decided  in  this  Court,  in  May  1844,  is  an  instance 
of  the  latter  kind.    The  prisoner  had  been  convicted  in  the  Quarter 
SesBions,  upon  an  information  in  the  name  of  an  officer,  who  (it  was 
alleged),  had  no  authority  to  present  any  such  information.    Now,  in 
England,  any  similar  error — that  is  to  say,  one  affecting  the  constitu- 
tion of  the  grand  jury,  would  have  been  corrected,  and  could  only  have 
been  corrected,  upon  a  writ  of  error.    But,  on  the  authority  of  several 
cases,  some  of  which  were  cited  in  the  present,  and  have  been  con- 
sulted by   us,  the  Court  held  that  the  proper  writ  for  removing  a 
reoord,  in  order  to  correct  errors  therein,  in  this  colony— where  pro- 
seontions  are  instituted  not  according  to  the  course  of  the  Common 
Law,  by  indictment,  but  by  information  in  the  name  of  an  officer 
appoint^  for  that  purpose — was  a  writ  of  certiorari.    That  decision 
by  no  means  warrants  the  inference,  that,  because  the  writ  will,  for 
the  reason  stated,  lie,  in  all  such  cases,  after  judgment  as  well  as 
before— it  will,  therefore,  after  judgment  lie  for  aU  purposes*    It  may 
perhaps  excite  just  surprise,  that  the  law  has  supplied  no  corrective 
— by  application    to  a   superior   Court— of  mistakes   in   the   verdict 
of  a  jury,  as  it  has  of  eziors,  however  minute,  in  point  of  law.    But, 
although  an  example  was  supposed  to  have  been  found,  it  will  be 
seen  on  examination  that  there  is  no  such  instance.    Long*B  case  (a) 
only  shows  a  removal  of  the  reoord,  after  conviction,  for  the  purpose 
of  correcting  errors  in  that  record.    The  immediate  inducement    for 
the  writ  (its  issue  being  ordinarily  in  the  discretion  of  the  Court) 
may  have  been  the  matters  of  fact  suggested.    But  it  is  dear  from 
the  report,  that  the  record  was  removed  with  a  view  only  to  excep- 
tions on  matters  of  law,  apparent  on  the  face  of  the  record.    JachwrC» 
case  (2>)  is  to  the  same  effect.    The  case  of  Oroenvett  v.  BurtoeU  (c) 
is  no  authority  on  the  point  one  way   or    the   other.     It   contains 
citations,  however,  of  sundry  instances  of  records  removed  into  the 
Queen's  Bench  by  certiorari,  at  every  stage,  from  Courts  not  pro- 
ceeding according  to  the  course  of ''the  Common   Law.     In  Potter's 
case  {d)f  the  record  was  removed  for  the  purpose,  only,  of  correcting 
an  error  on  its  face.    The  removal,  moreover,  was  before  judgment. 
In   Oar9ide*8  case  (e),  the  certiorari  was  issued  after  judgment;   but 
only  to  enable  the  Queen's  Bench  to  enforce  it.    In  Bex  v.  Huggins  (/), 
a  special  verdict  (or  finding  in  the  nature  of  one)  was  removed ;  and 
the  Queen's  Bench  pronounced  a  judgment  on  it — in  other  words, 
on  the  record  as  it  then  stood.    In  Fatole^B  case  (g),  the  indictment 
was  removed  before  trial.    In  Bex  v.  NichoU  (h\  the  writ  was  issued 
to  enable  the  C!ourty  as  in   Hugging  case,  to  deal  with  the  record  in 

(a)  Cro.  EliB.,  489.  (6)  6  T.  R.  146.  (c)  1  Ld.  Bay.,  469. 

Id)  3  Ld.  Bay.,  937.  (0  2  A.  ft  E.,  269.  (/)  3  Ld.  Ray..  16T4. 

Cp)  3  Ld.  Ray..  1453.  ,  (A)  Ibid.,  138V,  (cited  In  IS  Bam  412). 
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1857.  itB  exiBtlDg  state.    In  L^tcis's  case  (aX  the  certiorari  was  before  trial; 

ThcQuBKK       ^^^  *^*°  ^^^y  question  was,  whether  the  writ  would  lie  to  a  Omrt  in 
V.  Wales.     The  citations  from    Com.  Dig,  Certiorari,,  D.  and   A.,  9sA 

Court  By  and  those  from  Sac  Ah.  Error  By  and  Certiorari  A,  as  well 
as  the  otlier  authorities  not  herein  specially  noticed,  may  bo  dUposed 
of  by  saying,  that  they  go  no  further  than  the  authorities  already 
observed  on ; — or  to  show  that  writs  of  certiorari  lie  to  Courts  of  pd 
delivery,  and  that  the  Queen's  Bench  has  a  power  of  revision,  and 
a  genera]  controlling  power  over  all  inferior  Courts  of  criminal 
jurisdiction. 

In  Bex  V.  Maubey  (&),  the  record  had  been  removed  before  trial, 
and  the  case  was  one  of  misdemeanor.  This  authority  shows  onlj, 
therefore,  what  is  not  disputed,  that  the  Queen's  Bench  (and  con- 
sequently this  Court)  may  send  suoh  a  oaae  down  a  second  time  for 
trial.  Where  so  removed,  the  record  is  of  course,  no  longer  in 
the  inferior  Court ;  and  the  highest  tribunal  then,  unavoidably,  deals 
with  it  as  u  record  of  its  own.  But  in  the  Oxfordshire  case  (c),  the 
Court  refused  to  grant  a  certiorari  after  verdict,  in  a  case  tried  at 
the  assizes  (although  a  conviction  for  misdemeanor  onlyX  in  order 
to  entertain  a  motion  for  a  new  trial;  and  Lord  EUenborof^gh,  on  that 
occasion,  very  emphatically  disclaimed  the  jurisdiction.  And,  in 
Umoin's  case  (d),  a  certiorari  was  refused  to  remove  the  record  of  an 
acquittal  where  the  inferior  Court  declined  to  interfere,  although  tho 
acquittal  had  been  obtained,  in  the  absence  of  the  prosecutor  and  his 
witnesses,  by  a  fraud.  The  case  of  Bex  v.  Pennegoes  (e)  is  perliaps 
scarcely  in  point  A  certiorari  was  there  refused  after  judgment  in 
a  case  of  misdemeanor,  because  tlie  defendant  could  bring  a  writ  of 
error.  •  But,  for  reasons  already  given,  a  certiorari  would  probaUy 
have  been  granted  in  a  similsjr  case,  in  this  colony,  as  the  appio- 
priato  if  not  the  only  remedy.  Here,  however,  the  writ  is  asked  for 
to  correct  no  error  on  the  record,  but  to  obtain  a  new  trial — and  this 
after  sentence  pronounced.  We  have  shown,  sufficiently,  we  think, 
that  this  Court,  exercising  the  powers  and  following  in  the  paths  of 
tho  Court  of  Queen's  Bench,  ought  not  to  grant  a  certiorari,  even  if 
wc  had  the  power  in  any  such  case,  for  the  purpose  stated.  And  we 
very  much  doubt  whether,  if  wo  had  the  power,  in  cases  of  miade- 
meanor^  wo  should  possess  it  in  any  case  of  felony.  In  MavAefft 
case,  Lord  Kenyon  said  that  no  new  trial  can  be  granted  in  oases 
of  felony.  And,  if  that  dictum  bo  considered  as  over-ruled  by  8aai/e't 
case  (/X  the  latter  is  only  an  authority  to  show  that  a  new  trial 
may  be  granted  after  a  conviction  for  felony,  where  the  record  has 
be^  removed  into  the  Queen's  Bench  before  trial.  In  such  cases, 
the  trial  being  at  the  assizes,  on  the  civU  side  of  that  Court,  it  may 
bo  that  a  new  trial  would  be  granted,  which  could  not  have  been 
allowed  under  any  other  circumstances.  Or,  possibly,  it  may  here- 
after be  decided  that  new  trials  are  grantable— on  a  special  case,  at 
all  events,  if  not  without  one — ^in  felonies  as  in  other  cases.  But 
at  present  we  find  no  authority  for   so  liolding.     All  that  we  are 

(a)  a  Str.,  70i.  (6)  6  T.  R.,  619.  (c)  13  Eaat*  411. 

(d )  7  D.  P.  C.  678.  (e)  1  B.  fc  C,  14S. 

(/)  Den.  C.  C,  881.    S.  C.  17  Q.  B.,  338. 
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now  caUod  on  to  detennine,  however,  is  the  power  of  ibis  Gourt  to  grant  i85T. 

a  new  triai  in  any  case  remoTed  into  this  Court  after  conyiction.    And,       The  Qura 
being  of  opinion  that  we  have  not  that  power — or,  if  for  any  canso,  v. 

certainly  not  for  a  canse  or  matter  nnoonnected  with  the  record — it         Svavs. 
would  be  mere  trifling  to  allow  the  return   to  a  certiorari,  issued 
in  a  view  to  moving  for  saoh  new  trial,  to  be  filed,  or  the  writ  itself 
to  remain  longer  in  force.     The  certiorari  in  this  case  is  therefore 
quaahcd. 

Writ  quashed. 


The  QuBEN  agaitid  Knight.  ^p^  13^  isso. 

Stefhxn,  C.  J.,  delivered  the  judgment  of  the  €k)urt,  as  follows  :— 

IN  this  case,  the  prisoner  stands  convicted  under  sect.  7«S  of  the   a peraon  who 
Insolvent  Act,  of  the  offence  there  termed  Fraudulent  Insolvency ;  |^"  beoome 
by   having,  before  the  sequestration,  removed  and  concealed  part  of  iwl^d^ofthe 
hia  estate,  with  intent  to  defraud  his  creditors.    And  it  is  objected,  wfaMoSw*" 
in   arrest  of  judgment,  that  the  indictment  is  substantially  defective,  under  6  Vic, 
and  the  charge  against  the  prisoner  incomplete,  for  the  want  of  an  SSionihSwak 
allegation  that  he  was  in  fact  insolvent  at  the  time  of  such  conceal-   not  in  insoiTent 
ment  and  removal.    There  were  other  objections  of  a  formal  kind,  but  ^^i!Sj^f*Sc*^ 
theee  were  disposed  of  during  the  argument.    The  question  now  for  «ct  oomplainod 
decision  is  entirely  one  of  substance — depending  on  the  true  intent 
and  meaning  of  the  enactment,  by  which  the  offence  is  created,  and 
nnder  which  the  indictment  is  framed.    The  words  of  the  section  (bo 
far  as  it  is  material  to  this  case  to  state  them)  are,  as  follows:  '*If 
any    insolvent,  whose  estate  shall  be  surrendered  or  adjudged  to  be 
eeqnestrated  as  insolvent,  shall,  whether  before  or  after  sequestration, 
have   alienated,  transferred,  given,  surrendered,  delivered,  mortgaged,  * 

or  pledged,  or  have  embezzled,  concealed,  retained,  or  removed,  any 
part  of  his  estate,  moneys,  or  effects,  to  the  value  of  forty  shillings, 
at  any  one  time,  or  at  different  times  to  the  value  of  ten  pounds,  with 
intent  to  defraud  his  creditors," — **  he  shall  be  deemed  guilty  of  the 
crime  of  Fraudulent  Insolvency;  and,  on  conviction  thereof,  shall 
aafteat  transportation"  or  imprisonment,  for  certain  periods  in  that 
behalf  specified.  It  was  submitted  for  the  prisoner,  that  this  enact- 
ment only  renders  punishable  acts  of  alienation,  delivery,  concealment^ 
or  removal,  &c.,  by  a  person  who  is  iMolvent  (that  is,  in  circumstances 
of  insolvency),  at  tlie  time.  On  the  other  hand  it  was  contended,  that 
the  words  '*any  Insolvent"  were  used  as  designating  the  penon, 
and  not  the  state  of  circumstances,  of  the  debtor;  and  that  any  debtor 
who  should  have  fraudulently  removed  or  concealed  property,  to  the 
amount  specified,  before  sequestration  of  his  estate,  whether  then  in 
eirdunstances  of  insolvency  or  not,  would,  immediately  upon  such 
aeqtieBtration,  become  amenable  to  the  prescribed  punishment.  We 
have  folly  considered  the  case,  and,  after  consulting  the  authorities^ 
and  referring  to  the  various  clauses  of  the  Act,*  which  seemed  to  us 
nkore  or  less  to  bear  on  the  question,  we  have  finally  arrived  at  the 
oonclnslon  that  the  information  against  the  prisoner  must  be  sus- 
tained.   The  words   of  the  acction,  it  is  dear,  may  as  readily    be 
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1H60.  applied  to  a  removal,  alieiiatioii,  or  oonoealment,  aooomplished  while 

The  QuBKH       ^^^  debtor  iB  solvent,  as  to  the  same  act  done  in  droumstanccfl  of 
V.  insolvency.    Let  as  then  consider  the  object  of  the  enactment,  which 

Kmight.  ig^  obviously,  the  prevention  of  frauds  on  creditors,  by  the  abstraction 
of  property  at  any  time  to  their  injury.  That  object  can  only  be 
effectually  attained,  by  including  every  such  act,  whatever  may  then 
have  been  the  debtor's  circumstances.  A  solvent  man,  we  may  admit, 
will  be  less  likely  to  commit  such  a  fraud,  than  one  suffering  under 
embarrassments ;  but,  if  committed,  the  consequences  to  the  creditors 
in  either  case  would  be  the  same.  By  paying  his  debts,  the  former 
might  be  reduced  to  the  same  poverty,  as  if  insolvent  By  trans- 
ferring a  thousand  pounds*  worth  of  property  to  an  accomplice,  he 
may  secure  that  amount  for  his  own  use;  and  an  insolvent  man, 
by  the  same  act,  ooold  do  no  more.  The  insolvent  man  might  do 
•it,  simply  to  serve  himself;  the  solvent  man,  rendering  himself  in- 
solvent by  the  process,  might  do  it  to  spite  a  particular  creditor. 
But,  in  either  case,  as  the  ii^jury  is  equal,  so  in  its  essence  is  the 
crime.  The  test  of  the  offence  is  the  intent  to  defraud  creditors.  If 
there  be  no  creditor,  there  clearly  can  be  no  crime.  In  like  manner, 
if  the  debtor  do  not  become  an  insolvent,  the  law  which  was  paaaed 
only  to  affect  persons  answering  that  description,  will  not  affect  him. 
But,  if  he  be  "an  Insolvent,"  and  if  he  shall  have  abstiaoted  or  con- 
cealed property  at  any  time  while  indebted,  with  intent  to  defiaod 
any  such  creditors  or  creditor,  we  think  that,  since  the  vxfrds  of  the 
law  embrace  the  fraud,  they  ought  not  to  be  restrained  from  embracing 
it,  merely  because  he  was,  in  point  of  fact,  solvent  at  the  time  of  such 
fraud.  The  enactment  does  not  say  that  the  debtor  must  then  have 
been  insolvent;  and,  as  we  conceive,  there  was  no  reason  for  soeh  a 
provision.  On  no  principle,  then,  could  the  construction  contended 
for  by  the  prisoner  be  adopted. 

It  is  hardly  necessary  to  observe,  that  Courts  are  not  to  narrow  the 
construction  of  penal,  any  more  than  of  other  statutes.  In  the 
language  of  Mr.  Justice  BuOer,  in  HodnetffB  case  (a),  **  we  are  to  look 
to  the  words  in  the  first  instance;  and,  where  IJiey  are  plain,  to 
decide  on  theuL  If  they  be  doubtful,  we  are  then  to  have  reoouTBe  to 
the  subject  matter.'*  In  construing  penal  stetutes,  we  must  not,  by 
refining  defeat  the  obvious  intent  of  the  legislature  (6).  All  that 
appears  to  be  meant,  therefore,  by  the  rule  that  penal  statutes  receive 
a  strict  construction,  is  this,  that  they  shall  in  no  case  be  extended 
beyond  the  words,  by  what  in  civil  cases  would  be  called  an  equi- 
table construction.  And  yet,  in  respect  of  penal  as  well  as  other 
stetutes,  the  intention  is  dearly  to  be  regarded.  Thus,  the  word 
"master"  has  been  holden  equally  to  mean  a  " mistress,"  althoogh 
this  went  to  create  a  treason  (c).  The  only  question,  tiierefore^  in 
this  case  ia^  *<what  is  the  meaning  of  the  words  used?"  And  it 
appears  to  us  that  the  words  '*any  Insolvent"  in  sect  73  mean, 
naturally,  if  not  necessarily,  a  person  whose  estete  has  been  seques- 
trated. They  cannot  mean,  merely^  a  person  who  was,  or  is,  in 
ciienmstanoes  of  insolvency.    It  is  dear  that  such  a  person  (unli 

(a)  1  T.  R.,  se.  (6)  Dwarrls  and  Amyot  on  SUt.,  6SB. 

(c)  Plowd.,  86. 
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he  has  alBo  been  deolaied  inBolvent,  or  adjudged  to  hare  oommitted  isso. 

an  act  of  inaolvency,)  would  not  be  within  the  enactment  The  word  '  xhe  Qurkk 
'*  insoWent,"  used  as  an  adjeotiTe,  may  relate  either  to  the  person,  or  ^  ▼. 
the  ciroumstanoes  of  the  person,  aoooiding  to  the  context.  But  when 
used  as  a  substantive,  as  in  sect.  7  it  plainly  is,  it  is  a  term  dee- 
criptiTe  neoessarily  of  the  person  only.  We  talk  of  a  debtor  as 
insolTent,  when  we  mean  that  his  assets  will  not  equal  the  demands 
on  them.  But  every  one  who  speaks  of  an  insolvent,  means  a  debtor 
whose  estate  is  (in  common  parlance)  in  the  Insolvent  Oourt  The 
position,  however,  maintained  for  the  prisoner,  is,;— that  he  must 
not  only  be  an  insolvent,  in  this  its  ozdinary  sense,  but  also  have 
been  insolvent  at  the  time  of  the  fraud.  If  this  construction  be 
adopted,  the  word  will  be  treated  both  as  an  adjective  and  a  sub- 
stantive, at  one  and  the  same  time;  and,  in  effect,  new  words  will 
be  introduced  into  the  enactment  The  case  of  Bex  v.  Jone$  (a) 
was  cited  as  an  authority.  But  all  which  that  case  decides  is,  that 
the  words  **such  a  banlorupt"  in  a  similar  enactment  (6  Qeo,  lY., 
c.  16,  s.  112}  meant  not  merely  adjudged  a  bankrupt,  but  legally  and 
eflTectually  so  adjudged.  That  (dearly  supplies  no  guide  on  the 
present  question.  The  case  would  have  been  in  point,  had  it  decided 
that  the  words  meant  a  person  who  had,  at  the  time  of  the  fraud, 
committed  an  act  of  bankruptcy.  In  the  English  statute,  a  debtor 
whose  estate  is  duly  sequestrated  is  termed  a  bankrupt.  In  our  law, 
framed  (for  the  most  part)  on  the  same  principle,  he  is  called  an 
insolvent.  In  both,  the  term  is  an  arbitrary  one,  meaning  substan- 
tially the  same  thing.  But  the  arbitrary  and  technical  meaning  in 
our  Act  is  not  to  be  confounded  with  the  ordinary  or  popular  one, 
merely  because  the  same  word  may  be  used  to  express  both.  There 
are  other  reasons  for  holding  that  the  insolvency  of  the  debtor,  at 
the  time  of  the  removal  or  concealment  is  not  a  necessary  ingredient 
in  the  offence.  From  the  clauses  relating  to  Compulsory  Sequestra- 
tion, (which  are  analogous  to  similar  provisions  in  the  Bankruptcy 
Acts,)  it  is  clear  that  a  debtor  may  be  made  an  insolvent,  by  com- 
mitting an  act  of  insolvency^  although  he  may  never  have  been  in- 
solvent at  any  time.  Tet  it  is  equally  dear  that  the  enactments  in 
sect  78 — ^if  his  estate  have  been  duly  sequestrated — will  extend  to 
such  a  person.  By  the  express  terms  of  the  section,  every  insolvent 
is  within  it  whose  estate  shall  either  have  been  '^surrendered,"  or 
have  been  *<  adjudged  to  be  sequestrated."  No  one  will  contend,  that 
if  an  "act  of  insolvency"  has  been  oommitted  by  a  debtor,  his 
actual  solvency,  any  more  than  the  solvency  of  a  debtor  in  England, 
who,  being  also  a  trader,  has  committed  an  **act  of  bankruptcy" 
there,  could  be  set  up  as  a  bar  to  the  sequestration.  GonsequenUy, 
if  never  insolvent  such  a  debtor  would  (according  to  the  construction 
contended  for)  be  out  of  the  provisions  of  sect.  78  altogether.  For, 
whatever  the  meaning  of  the  words  ''any  insolvent"  in  the  first 
portion  of  the  clause,  the  same  must  be  their  meaning  in  every  other 
part:  the  word  *<such"  being  always  subsequently  introduced 
throughout    the  section.      But  as  to  the  offences  mentioned  in    the 

(a)  4  B.  k  Ad..  346. 
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18S0.  latter  part  of  the  enaotment,  thep,  at  any  rate,  haye  no  referenoe  to 

the  debtor**  oiroamstanoeB ;  and  yet,  if  the  word  inaoWent  ttcre 
ibe^DXBii  iQoludea  every  peraon  whose  estate  is  Bequestiated,  why  ahoold  il 
KmoBT.  bear  a  more  reatricted  meaning  in  the  first  portion?  Lastly,  how- 
ever, if  we  adopt  the  meaning  contended  for  by  reading  the  words 
"any  insolvent  '  as  equivalent  to  the  words  ''any  person  being 
insolvent,"  tlie  time  to  whioh  the  enactment  has  relation  is  still,  or 
may  be,  aooording  to  the  grammatical  construction,  a  time  antecedent 
So  that,  after  all,  the  debtor  need  not  be  insolyeot  at  the  time  of  the 
fraud  committed;  which,  however,  was  the  point  to  be  demonstrated. 
We  may  add,  that,  bo  &r  as  we  can  discover,  the  word  ^' insolreot," 
used  as  a  substantive,  is,  throughout  the  Act,  invariably  used  as 
indicating,  simply,  the  person  of  a  debtor,  whose  estate  has  been,  or 
is  sought  to  be  sequestrated,  without  regard  to  the  f^t  of  inaolvenoy 
at  any  time;  or,  at  all  events,  at  the  time  referred  to  in  the  enact- 
ment. We  may  mention,  for  instance,  sections  3,  12,  37,  46,  70,  and 
84, — and  particularly  the  third,  in  which  the  term  is  applied  to  a 
debtor  seeking  sequestration,  although,  at  the  time,  the  met  of  hit 
insolvency  is  supposed  to  be  not  only  unknown,  but  is  matter  of  spedfie 
question  and  inquiry. 

October  16, 1850.  Slapp  ogainH  Webb. 

The  foUowing  judgment  was  delivered  by 
The  law  of  CfTEPHBN,  G.  J.    This  was  an  action  of  trespass,  in  which,  in  the 

ft^SSSJT*  IV^ "  *^  fi^^  count,  the  plaintiflf  complained  that  the  defendant  entered  &e 
^w^n^idsSnff  plaintirs  farm  and  dwelling-house ;  and,  in  the  teeond  count,  that  he 
detainiDg..Aiid  seized  and  carried  away  divers  of  the  plaintiff's  goods,  and  converted 
replevying  of        the  same  to  his  own  use. 

in^'s  roi°  ^^^  ^^®  defendant  pleaded,  first,  that  he  entered  and  seized  the  goods  on 
^^*  the  premises  for  rent  in  arrear,  and  impounded  and  sold  them  (the  same 
not  having  been  replevied)  therein ; — and,  secondly,  a  plea  similar  in  all 
respects  to  the  first,  except  in  the  description  of  the  tenancy.  To  each 
of  these  pleas  the  plaintiff  demurred,  on  the  grounds  that  neither  the 
statute  2  W.  ft  M.,  c  5,  s.  2,  which  aUows  the  selling  of  goods  for  reat, 
nor  the  statute  11  Geo.  II.,  c.  19,  s.  10,  by  which  they  may  be  impoonded 
on  the  premises,  nor  even  the  law  of  distress  and  replevin,  was  in  force 
in  or  applicable  to  this  colony.  The  last  ground,  however,  was  abandoned, 
and  the  only  point  eventually  insisted  on  was  the  illegality  of  the  ad- 
mitted sale. 

The  case  was  argued  in  the  last  term  by  Mr.  Broadhwni  for  the 
plaintiff,  and  by  the  Solicitor-Qeneral   for  the  defendant     By  the 
former  it  was  urged,  that  the  statute  2  W.  &  M.  could  not  be  applied, 
as  there  was  here  no  *^  constable  of  the  hundreds,  parish,  or  pfaoe" 
where  the  distress  was  taken;   and  that  a  landlord  could  not  avail 
himself  of  the  privilege  of  selling  conferred  on  him,  when  the  protec* 
tion  provided  by  the  same  statute  for  the  tenant,  that  is  to  say,  of  a 
sworn  appraisement,  cannot  be  put  in  force;  that  both  the  privilege 
and  protection  were  contained  in  the  same  section,  and  that  tliis  oase^ 
consequentiy,  could  not  be  governed  by  our  decision  on  the  statute 
of  uses,  inasmuch  as  the  provision  as  to  enrolment,  if  a  portion  of 
the  same  statute,  was  at  all  events  a  distinct  enactment,  and  in  a 
different  clause.    For  the  defendant,  it  was  on  the  oontiary  aigoed, 
that  though  the  statutory  provision  as  to  taking  the  constable  ooaid 
not  be  applied,  yet  the  power  of  selling  had  continually  been  ezer 
oised,  ana  therefore,  as  that  provision  of  the  statute  had  always  been 
appUed,  that  it  was  demonstrably  applicable : — that  it  was  clear  from 
the  wording  of  the  enactment  as  to  replevins,  7  Vie,  No.  IS,  bi  4, 
that  the  Legislature  considered  the  whole  law  of  England  respeetiBg 
distresses  to  be  in  force  in  the  colony ; — and  that  one  part  of  a  law, 
by  constant  usage  in  the  colonies,  or  otherwise,  might  be  in  fatoe, 
and  not  another.    It  was,  moreover,  suggested  that,  perhaps,  in  this 


APPENDIX.  65 

ease,  although  by  whom,  or  tinder  what  ciroumBtances,  the  pleadings           i^m. 
did  not  diaoloBe,  there  may  aotually  have  been  an  appraisement  r~ 

The  anthoritioB  and  statutes  cited  were  Hill  v.  Barnes  (a);   Ram  y^'^ 

on  Judgment^  p.  56;  the  statutes  2  W.  &  M.,  c.  5,  and  11  Geo.  II.,  Wrbb. 

c.  19,  B.  10;  the  Colonial  Act  7  Yic.,  No.  13,  s.  4;  also,  some  decisioDs 
in  this  Court,  namely,  MaccUmald  y.  Levy,  8  Jane,  1838 ;  Re  Sohofleld, 
22  September,  1838,  Re  J.  T,  WUaon,  November,  1839;  Terry  v.  Barf, 
7  April,  1834 ;  and  Ryan  v.  HoweO,  5  October,  1848. 

We  have  considered  this  case,  and  the  following  are  the  opinions  which 
we  have  formed  on  it : — 

We  have  no  doubt  that  the  law  of  distress  and  r^^plevin,  so  far  as 
it  respects  the  powers  of  seizii^,  detainintc,  and  replevying  of  goods, 
IB  in  force  in  this  colony.  The  case  of  Tetry  v.  Juarif  although 
very  loosely  re^rted,  shows  that  such  was  recognised  as  the  law, 
in  this  Court,  in  the  year  1834;  and  if  such  were  not  at  this  day 
the  law,  the  enactment  in  the  7  Vic,  No.  13,  s.  4,  would  be  rendered 
nugatory. 

We,  moreover,  have  judicial  cognizance,  bv  the  great  number  of 
actions  of  replevin  brought,  and  of  avowries  for  rent  filed,  that  there 
haa  been  a  continual  usage,  independently  of  that  enactment,  amount- 
ing to  adoption  of  the  law.  And  it  is  quite  possible,  that  this  alone 
might  make  an  enactment  in  force,  which  otherwiBe  would  not  have 
been  (&).  The  fiict  of  long  usage,  indeed,  judicially  known  to  us, 
formed  ene  of  tlie  grounds  (with  others)  on  which  we  held,  in  the  case 
of  Doe  V.  CummingSt  2nd  November,  1846,  that  the  statute  of  uses  was  in 
force,  though  the  enactment  as  to  enrolments,  by  which  it  was  intended 
to  be  guarded,  could  not,  for  the  want  of  machinery,  be  applied,  and 
therefore  was  not  in  force. 

The  power,  however,  of  selling  a  tenant's  goods,  when  distrained, 
IB  no  necessary  sequence  of  any  of  the  aforesaid  powers.  It  depends 
OB  the  statute  of  2  W.  and  M.,  c  5,  s.  2,  which  enacts,  that  if  the 
tenant  shall  not  replevy  within  five  days,  then,  after  notice  of  the 
distress  given  him,  the  landlord  may  **  with  the  dieriff  or  under-slierifT 
of  the  county,  or  with  the  constable  of  the  hundred,  parish,  or  place, 
where  the  distress  was  taken,"  cause  the  goods  to  be  appraised  by 
two  sworn  appraisers,  whom  he  is  to  swear ;  and,  after  eueh  appraiee- 
meni,  he  may  lawfully  sell  the  goods  so  distrained,'*  leaving  the  over- 
pins  of  the  proceeds,  if  any,  in  the  hands  of  such  sheriflf^  under-sheriff, 
or  constable,  for  the  owner's  use.  It  appears  to  us  to  be  hence  quite 
dear,  that  we  cannot  separate  the  duty  of  appraising  from  the  power 
of  selling;  that  the  latter  is  expressly  conferred  qudlifledly  only;  that 
they  are  not  distinct  or  independent  provisions:  and,  consequently, 
that  where  there  has  been  no  appraisement,  the  statute  confers  no 
power. 

The  direction  as  to  dispoeal  of  the  overplus,  after  the  sale,  may  or 
may  not  be  independent  and  divisible, — that  will  not  affect  the 
present  question.  The  latter  would  not  bo  in  force,  if  there  were  no 
person  to  receive  the  overplus;  and  still  the  power  of  selling  might 
exist  But  if  there  be  no  means  of  appraising,  which  la  an  insepar- 
able condition  preliminary  to  the  sale,  the  power  of  selling  could 
never  lawfully  be  exercised.  Accordingly,  in  England,  although  the 
proper  constable  could  not  be  found,  it  has  been  decided  that  his 
assistance  is  neverthelcBB  essential ;  and  an  appraisement  by  the 
constable  of  the  adjoining  parish  was  held  to  be  of  no  value,  Avenell 
V.  Ordker  (c). 

As  to  the  assertion  that  there  has  been  a  continual  and  long 
establiBbed  usage,  to  Bell  goods  distrained  on  without  appraising 
them,  we  have  no  judicial  knowledge  that  such  Ib  the  fact.  We 
cannot  call  to  mind,  at  present,  one  instance  of  any  such  usage  having 
come  before  us.  But  we  are  quite  dear  as  to  this,  that,  if  such  a 
usage  exists,  it  is  not  nn  adoption  of  the  enactment,  but  a  violation 

Ca)  2  Wm.  Bl.  1135.  (h)  See  1  Gbal.  Coll.  Opln.  130, 190,  k  230, 

(c)  M.  k  M.  172. 
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18S0,  of  it.    The  usaffe  will  not^  of  two  independent  enaotmenta,  have  accepted 

~   — 7 one  beneficial  uike  to  all  olaaaes,  but  it  will  have  taken  a  benefit,  giien 

^'-^^^  on  a  oondition,  withont  complying  with  &at  condition ;  and  will  thereby 

WsBB.         hwe  confened  a  large  power  on  one  class  of  men,  without  affording  to 

the  other  class  that  protection,  wluch,  by  the  same  enactment,  and  in  the 

same  sentence,  is  expressly  mentioned  as  a  thing  precedent  to  the  exerdae 

of  the  power. 

Assuming  then,  (as  it  seems  to  ns  that  in  this  case  we  are  bound  to  do,) 
that  there  was  no  appraisement  before  the  sale,  we  think  that  the 
plaintiff  is  entitled  to  our  judgment,  as  for  a  distinct  act  of  trespass, 
m  respect  of  that  sale.  It  is  true  that,  as  we  held  in  Windeyer  ▼.  Bidddi, 
in  Feoruary,  1847,  the  act  of  selling  goods  is  not  neeeaaruj^  a  trespass; 
and  to.  the  same  effect  is  an  observation  of  Baron  Parke  m  Wood$  t. 
Durrani  (a).  But  here  the  plaintiff  complains  of  the  taking  and  cany- 
ing  away,  and  converting  of  nis  goods ;  and  the  defendant,  in  each  plea, 
confesses  those  acts,  and  justifies  them  by  alleging  a  distress,  impound- 
ing, and  sale  of  the  goods— which  several  aot^  he  says,  are  the  same 
trespasses  of  which  tiie  plaintiff  complains.  So  that  the  selling  is,  in 
itself,  by  the  defendant's  own  admission,  a  treapatt.  And  we  condode 
that  there  was  no  appraisement,  before  such  selling,  simply  because 
the  pleas  do  not  allege  the  fact,  as  they  ought  to,  and  doubtless  would 
have  done,  could  it  safely  have  been  alleged.  The  defendant,  how- 
ever, is  entitied  to  judgment  on  the  first  count  of  the  declaration; 
and  in  respect  of  the  seizing  and  taking  mentioned  in  the  second 
count,  for,  as  a  landlord  may  distrain,  he  clearly  must  enter  for  the 
purpose  of  distraining.  Each  of  tiiese  acts,  as  well  as  the  act  of  im- 
pounding on  the  premises,  is  obviously  distinct  from  that  of  the  8al& 

The  only  question  on  whidi  we  feel  a  difficultv  is,  as  to  the  said 
impounding.  We  have  dedded  that  the  power  of  sale,  given  by  the 
2  W.  &  M.,  is  not  in  force  in  this  colony,  unless  it  be  preoeded  by  an 
appraisement,  as  required  by  the  same  statute.  But  it  has  not  yet 
been  necessary  to  express  any  opinions  whether  there  can  be  snob 
an  appraisement,  in  this  colony,  as  would  satisfy  the  statute.  The 
whole  case  was  argued,  as  if  the  only  provision  was  the  one  respect- 
ing the  constable ;  a  provision  admitted  not  to  be  striotty  applicable. 
The  question  whether  the  sheriff  could  or  not  discharge  the  duty, 
was  left  untouched.  If,  however,  the  sheriff  of  this  oolony  can,  by 
construction,  be  taken  to  have  the  same  powers  as  by  the  statute  are 
conferred  on  the  sheriff  of  **  the  county,"  then  an  appraisement  (it 
would  seem)  might  be  had,  and  so  the  enactment  be  capable  of 
application. 

Until  this  question  be  dedded,  we  are  not  in  a  podtion  to  say,  whether 
the  impounding  was  unlawful  or  not  For  we  tu^e  it  to  be  clear,  that 
the  11  Geo.  IL,  c  19,  s.  10,  authorises  an  impounding  on  the  premises 
only  in  cases  where  there  can  by  law  be  an  appraisement  and  sale. 
Whence  it  follows,  that,  if  there  can  be  no  appraisement,  (and  so  no  sale,) 
there  can  be  no  such  impounding.  But,  on  these  points,  we  have  as  yet 
heard  no  argument ;  and,  before  dedding  i^em,  we  should  accordingly 
desire  one. 

H  however,  the  plaintiff  chooses  to  enter  a  ndUe  progequi  as  to  the 
impounding  or  detaining  of  goods,  thereby  confining  his  wnt  of  enquiiy 
to  the  sale  only,  he  may  do  so.  In  that  case,  the  present  judgment  will 
condude  the  controversy  between  these  parties. 

It  is  hardly  necessary  to  observe,  that  the  divisibility  of  the  several 
acts  of  trespass,  in  this  ease,  is  by  force  of  the  11  Qeo.  IL,  &  19,  s.  19— 
but  for  which,  the  defendant  would  be  liable,  by  reason  of  the  illegal 
sale,  as  a  trespasser,  ab  initio. 

(a)  16  M.  k  W..  156. 
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MoBBXS  iigaifut  Ebswobth  and  others. 

Their  Hononrs  gave  judgment  in  this  case  as  follows : — 

STEPHEN,  0.  J.  The  qnestions  raised  in  this  case,  on  the  original 
hearing  before  the  Primary  Judge,  and  afterwards  before  the  fall 
Court  on  appeal,  have  been  repeatedly  considered  by  us — separately 
and  in  conference ;  but,  I  regret  to  say,  without  any  final  concurrence 
in  opinion. 

The  facts  and  evidence,  as  well  as  the  questions  for  decision,  are 
accurately  stated,  and  with  sufficient  fulness,  in  the  judgment  delivered 
by  his  Honour ;  and  I  shall  only  allude,  therefore,  to  such  as  appear  to 
me  to  affect  the  case,  in  reference  to  the  one  point  on  which,  in  my 
opinion,  it  should  be  decided. 

Early  in  1854,  the  three  Wilsons  purchased  an  undivided  moiety  of 
Mr.  Sindaif^s  station  (including  in  that  term  the  stock  then  on  it),  for 
£6,958.  Messrs.  Mori  and  Cameron  lent  them  the  money,  taking  a 
mortgage  over  the  moiety,  and  the  plaintiff's  bond  in  addition,  for  the 
atioount  with  interest,  payable  on  the  1st  January  following.  But, 
although  this  bond  mentions  no  other  moneys,  and  alludes  to  none,  the 
mortgage  was  for  further  advances  also;  on  which,  as  well  as  on  the 
principal  sum,  interest  and  commission  were  made  payable.  The  plain- 
tiff^ it  appears,  had  agreed  to  become  surety,  expecting  a  more  extended 
period  of  credit ;  trusting  that,  as  he  says,  at  the  end  of  twelve  months 
the  estate  would  ^  represent  itself" — or,  as  I  understand  the  expression, 
have  shown  in  effect  (by  the  value  of  the  incoming  proceeds,  as  com- 
pared with  the  yearly  interest  and  outlay),  that  it  was  worth  the  pur- 
chase money.  In  December,  1855,  however,  the  expectation  was  far 
from  having  been  realised.  At  that  date,  the  interest,  with  commission, 
and  the  expenses  of  carrying  on  the  concern  paid  from  time  to  time  by 
Mart  and  Cameron^  who  became  the  town  agents  of  the  estate,  exceeded 
the  proceeds  considerably;  so  that  the  mortgage  debt,  with  accrued 
interest  and  commission,  had  swollen  to  £8,542.  In  August  preceding, 
it  had  been  £8,209;  and  for  this  (I  omit  throughout  fractions  under  a 
poundX  the  WtUon$  had  given  promissory  notes— in  the  whole  threej 
outstanding  in  December,  which  the  plaintiff  had  indorsed. 

So  far,  therefore,  the  plaintiff  knew  that  his  stated  expectations 
respecting  the  purchase  were  Maified.  But  it  does  not  follow  that, 
independently  of  his  own  express  assent,  the  increased  liabilities  affected, 
or  that  he  supposed  they  did  affect,  his  own  position.  If  they  did,  his 
suretyship  in  respect  of  the  notes  would  hardly  have  been  required. 
He  must  have  been  asked,  in  point  of  fact,  to  become  a  party  to  them ; 
and  he  complied. 

In  or  about  December,  1855,  an  arrangement  was  made  for  the 
transfer  by  Mort  and  Chmer(m,  with  the  concurrence  (which,  however, 
was  of  course  not  necessary)  of  the  Wilsons,  and  of  Morris,  of  the  bond 
and  mortgage  debts— as  they  then  existed,  or  so  fistf  at  least  as  the 


Febrtuury,  1862. 


A.piirchtuiflo  a 
sUuon,  and  B.,  a 
station  agent, 
advances  the 
pnichaae  money 
and  takes  a 
mortgage  of  tbe 
station,  and  the 
bond  of  C.  for  the 
amonnt  of  the 
mortgage,  inclu- 
ding further 
adTances,  bnt 
the  bond  making 
no  mention  of 
any.    Subse- 
quently, the  debt 
increased,  and  B. 
transGerred  the 
mortgage  and 
bond  debt  to  D., 
and  a  new  mort- 
gage and  bond 
was  executed  to 
him  by  C,  the 
deed  being  con- 
ditioned to  be 
▼old  on  payment 
byC.  of£9,9ft8, 
part  of  the  prin- 
cipal sum. 
Further  advances 
were  made  to  A., 
and  promisBory 
notes  for  the 
amount  found 
due  on  the 
periodic  settle- 
ment of  accounts 
were  KlTen  by 
A.  toD.  and  dis- 
counted, but  G. 
bad  no  notice 
of  these  tnmaac- 
tions.    Tbe 
stations  were 
alternately  sold 
by  D.,  and  the 
proceeds  appro- 

{»riated  by  him 
n  liquidation  of 
the  late  advances, 
and  G.  was 
called  on  to  make 
good  the  defi- 
denqr.    Held, 
(JfiO/brd,  J.  dis- 
senneote)  that 
G.  the  suiety  was 
discharged  by  the 
taking  of  the 
promissory  notes. 
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1862.  latter  knew  of  their  ezistenoe — to  the  defendants.    And  the  latter,  on 

'      MoHus     '    ^^^^  parts,  repaying  Mori  and  Oomeron's  advanoes,  were  to  aoqnire  all 
y.  the  advantages  of  the  estate  agencies, — ^with,  of  oourse,  its  responsi- 

Kbsworth.  bUitles,  so  long  as  they  might  choose  to  oontinae  in  the  positioiL  The 
arrangement  was  carried  into  effect  accoxdingly  in  that  month ;  by  an 
assignment  and  new  mortgage  to  the  defendants,  of  the  same  moiety 
of  the  station  and  the  stock  thereon,  to  secure  repayment  of  the  £8,542, 
with  interest,— as  also  of  all  farther  advances,  and  interest  and  com- 
mission on  these, — npon  the  27th  Novemher,  1856.  And  the  plaintiff 
execnted  a  bond  to  them  of  corresponding  date^  the  conditions  of  which, 
omitting  (as  in  the  former  instance)  all  notice  of  contemplated  further 
advances,  recites  the  mortgage  as  if  made  for  £8,542  only,  and  interest, 
payable  on  the  day  mentioned;  and  then  makes  the  obiigatioii  void, 
on  payment  by  Morris  of  £6,958,  part  of  the  aaid  prineipcd  Mim,  with 
interest  as  aforesaid,  on  that  day. 

From  the  date  of  this  last  bond  and  mortgage,  there  is  no  evidence 
to  show  that  the  plaintiff  ever  had  notice,  or  any  knowledge,  of  the 
state  of  affairs  between  the  WilaoM  and  their  new  creditors.  Fnrtfaer 
and  still  fnrther  advances  by  the  latter  continned  to  be  made,— the 
annnal  produce  of  the  station  being  cononrrently  received  by  them  ai 
its  agents,  and  the  WtUons^  share  of  these  appropriated  in  partial 
liquidation, — not  only  up  to  November,  1856,  but  throughout  1857  and 
1858 ;  at  tiie  end  of  which  last  year,  or  shortly  afterwards,  the  total 
amount  of  debt  had  become  £12,694.  The  defendants  then  sold  the 
entire  property,  under  powers  vested  in  them  by  the  mortgage  of  1855, 
and  some  similar  security  or  authority  from  Mr.  Sineiair.  The 
WiUofu^  moiety  of  the  proceeds  appears  to  have  been  £9,082;  and 
claiming  the  right  to  pay  themselves  out  of  that  sum  all  the  more 
recent  advances,  in  priority  to  the  original  debt,  the  defendants 
demand  the  balance  from  their  surety  under  his  bond. 

It  is  unnecessary  for  me,  having  formed  an  opinion  adverse  to  the 
defendants  on  another  ground,  to  offer  any  on  the  subject  of  that 
particular  right  The  plaintiff,  it  was  said,  from  the  general  courae 
and  usage  between  station  agents  and  the  occupiers,  must  have  been 
aware  that  there  would  be  such  advances;  and,  as  the  mortgage  was 
mentioned  in  his  bond,  he  had  notice  of  its  contents— and  so  the 
plaintiff  knew,  if  not  otherwise,  that  the  former  embraced  fViture 
claims  of  that  kind.  There  was  evidence^  also,  horn  which  it  is 
inferred  that  he  was  equally  cognizant  of  a  custom,  for  the  ereditor 
holding  such  a  mortgage,  being  at  the  same  time  town  agent  for  the 
station,  to  appropriate  the  property  (or  its  yearly  profits),  in  liquida- 
tion preferably  of  such  claims.  I  shall  assume  that  the  plaintiff,  to  a 
great  extent— if  not  wholly — was  award  of  some  such  usage.  It  may 
be  taken  for  granted,  that  at  all  events  he  knew,  or  had  reason  to 
expect^  that  the  WiUon$  would  require  and  probably  obtain  additional 
advances,  to  be  repaid  out  of  the  accruing  annual  produce,  fbr  a  con- 
siderable period  after  the  new  mortgage ;  perhaps  throughout  the  year, 
or  beyond  it.  But  I  do  not  know  how  far  it  may  be  right  to  assume 
that  the  plaintiff,  in  fact,  was  aware  that  the  defendants  had  any  other 
security  for  them.  Taking  his  sole  source,  of  infbrmation  to  have  been 
the  bond,  it  recites  only—as  already  obserred — that  the  mortgage  was 
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or  the  £8,542  then  due ;  and  snbjeoi  to  a  proviao  for  redemption,  upon  isea. 

payment  of  that  sum  with  interest    If  this  bond  be  regarded  as  the         morris 

defendants'  representation,  I  cannot  say  that  the  plaintiff  was  not  entitled       ^ y. 

to  rely  on  it  withont  farther  inquiry. 

I  now  come,  however,  to  the  taking  of  the  promiasory  notes,  and 
their  disposal,  by  the  defendants;  being  the  points  principally  relied 
on  before  us,  for  the  appellant.  There  is  a  very  general  usage,  it  ap- 
j^keara,  or  practice,  among  station  agents  in  advance  for  their  customers, 
whether  the  former  hold  security  over  the  property  or  not,  to  state 
Rcoonnts  &om  time  to  time  of  all  receipts  and  payments ;  and  thereupon 
to  make  periodical  rests,  and  take  promissory  notes  from  the  debtor, 
for  the  balance  then  appearing  due  by  him.  The  evidence  as  to  this 
usage,  supposing  it  to  have  been  matter  for  our  consideration  as  against 
the  plaintifi^  is  not  altogether  uniform.  Enough  appears,  however,  to 
make  it  clear  that  these  instruments  are  given  as  affirmations  of  the 
aocounts  stated;  so  that  they  include  not  only  the  new  advances,  but 
the  principal  previously  due,  less  the  amount  of  produce  realised,  with 
interest  and  commission  added.  They  are  chiefly  given,  however, 
aooording  to  some  of  the  witnesses,  by  way  of  accommodation  to  the 
agent  or  creditor,  to  enable  him  to  "work"  the  account;  a  singular 
phrase  to  the  uninitiated,  but  which  certainly  implies  a  discounting  by 
the  latter,  when  required  by  him  for  cash  purposes.  All  such  promis- 
sory notes,  it  is  agreed,  are  (or  ought  to  be)  retired  at  maturity  by  the 
payee ;  and  the  maker  obtains  a  renewal,  or  not,  according  as  the  for- 
mer is  disposed  to  continue  or  close  his  financial  **  advance"  operations. 
It  is  maintained,  that  the  plaintiff  must  have  known  of  this  usage — 
including  the  practice  of  occasionally  discounting  notes  so  given ;  and 
therefore,  that  he  cannot  set  up  any  such  disposal,  in  this  case,  as  an 
answer  to  the  defendants'  demand  against  him. 

I  am,  after  some  fluctuation  and  distrust,  of  a  different  opinion.  In 
the  first  place,  I  perceive  no  sufficient  evidence,  that  the  plaintiff  at  any 
time  was  cognisant  of  the  stated  usage ;  except  as  to  the  giving  of  pro- 
missory notes,  not  the  discounting  of  them.  Whether  those  taken  by 
Mori  and  Cameron  were  discounted,  does  not  appear.  But,  if  they  were, 
the  plaintiff  was  a  party  to  them : — ^he  was  apprised,  therefore,  of  tho 
ezaot  state  of  the  debtor's  affairs ;  and  consented,  in  that  instance^  not 
only  to  the  making  of  the  advances,  but  to  the  giving  of  those  notes — 
and  also  of  the  extended  time  to  pay  the  debt  There  is  no  evidence, 
however,  that  he  knew  of  any  discounting  of  these  notes ;  and  the 
mere  taking  of  them,  if  retained  in  the  creditor's  hands,  may  perhaps, 
under  the  drcnmstances  not  have  prevented  recourse,  in  case  of  need, 
to  the  higher  security. 

But,  secondly,  I  think  that— notwithstanding  the  evidence  relied  on 
for  the  defendants, — there  was  no  identity  of  position,  relatively  to  the 
plaintiff,  in  their  case,  and  that  of  Mort  and  Company,  If  there  had 
been,  MorrU  would  have  continued  liable  on  the  notes  given  to  the 
latter,  or  have  endorsed  notes  made  by  the  WiUont  in  substitution  of 
thenou  His  bond  would  not  have  been  restricted,  as  it  was,  to  an 
amount  excluding  the  notes;  and,  if  not  asked  to  be  responsible  for 
gohsequent  advances,  by  indorsing  notes  again  and  again  renewed,  he 
would  at  least  have  been  inf<«med  in  some  other  mode,  that  the  Wilsons 
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1862.  weie  Btill  increasing  fheir  debt  year  after  year.    The  plaintiff,  do  dnnbt, 

Houtt         ^y  ^®  ooorse  taken,  was  relieved  from  actual  liability  for  the  oev 

J. advanocB  in  the  first  instance.    But  his  position  was  not  praoticsUy 

improved,  thongh  giving  no  further  indorsements  for  those  gentlsmen, 
if  the  defendants  oonld  with  impunity  make  such  additional  loans,  and 
also  give  them  at  discretion  further  time  for  payment,  the  debt  on  eaob 
occasion  increasing  in  amount,  until  at  last  the  entire  value  of  the 
secured  property  should,  by  these  very  advances,  become  absorbed— aod 
then  the  plaintiff^  to  the  amount  of  his  bond,  be  compelled  to  make 
good  the  deficiency. 

The  defendants,  however,  repeatedly,  during  the  years  mentioned, 
not  only  thus  advanced  farther  moneys  to  the  WUsong,  and  extended 
in  their  favour  the  term  of  payment,  but,  having  talcen  promissoiy 
notes  from  these  parties,  for  the  full  amount  due  by  them,  disoounied 
the  several  securities  at  the  bank.  The  defendants  thus,  duzing  the 
six  months  currency  of  these  instruments,  firom  time  to  time,  put  it  oot 
of  their  power  to  recall  the  indulgence  given,  and  either  themseWcs  ane 
their  debtors,  or  enable  the  surety  to  sue  them. 

I  can  discover,  by  no  act  or  omission  of  his,  any  consent  an  the 
plaintiff's  part  to  these  proceedings:  and  my  conolnsion  is,  that  the 
defendants  have  by  them  discharged  him  from  his  liability.  I  have 
already  said,  that  the  appellant  probably  (as  I  conceive)  anticipated, 
and  was  prepared  for  further  advances  to  the  WiUona — ^to  pay  the  osiial 
demands  on  a  station  owner,— during  a  limited  period.  But  it  seems 
clear,  that  he  never  intended  to  alter  his  position  in  any  degree  by 
these.  He  doubtless  expected  the  amount  to  be  met,  though  the  fixat 
advances  were  not,  by  the  current  year's  proceeds  of  the  property; 
which,  confessedly,  are  usually  applied  to  the  current  expenditure. 
There  is  nothing  to  show,  that,  after  the  expiration  of  the  year,  when 
the  day  of  payment  had  arrived,  the  plaintiff  directly  or  indireotiy 
consented  to  any  further  advance ;  still  leas  an  alteration  of  the  period 
of  credit,  by  which  his  own  security  against  the  estate  obviously  might, 
and  probably  would  be  endangered. 

It  is  no  answer  to  the  objection,  that  the  plaintiff  has  perhaps  not 
actually  been  prejudiced,  by  the  time  thus  without  his  consent  given; 
though  in  fact  I  apprehend  that  his  position  necessarily  has  been.  The 
indorser  of  a  note,  we  know,  is  frequently  not  in  the  least  injured  by 
the  want  of  notice,  after  dishonour  by  the  maker;  yet  the  former  is 
by  law  discharged,  absolutely,  by  the  omission.  Here,  however,  the 
equities  of  the  case  are  all  (as  I  think)  with  the  surety.  **  It  is  the 
dearest  equity,"  says  Lord  Loughborough,  in  Bee$  v.  Berrinf/Um  (a) 
**  not  to  carry  on  any  transaction,  without  the  privity  of  him  who  mutt 
necessarily  have  a  concern  in  every  transaction  with  the  principal 
debtor."  See  2  White  and  Tudors  L.  G.  (5).  Again,  by  Lord  Sldtm 
in  Samuel  v.  Howarth  (e)— ''The  surety  is  held  to  be  discharged, 
because  the  creditor  by  giving  time  to  the  principal,  has  put  it  oot 
of  the  power  of  the  surety  to  consider,  whether  he  will  have  reoomse 
to  his  remedy  against  the  principal."  And  the  creditor  always  has 
it  in  his  power,  by  consulting  the  surety  before  extending  the  time 

(a)  S  Vee.  J.,  540.  (b)  8U  to.83f  •  (c)  3  Mot.  371. 
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of  payment,  or  evea  ordinarily  by  an  express  reservation  of  all  rights  13^2. 

against  the  latter,  when  giving  time  to  the  principal  debtor,  to  secure 

himBelf  from  the  oonsequenoes  of  any  step  of  that  nature.  v. 

There  are  points  in  the  case,  to  which  I  have  only  referred  incident-  Ebswohth. 
aUy ;  and  it  is  not  necessary,  for  the  purpose  of  this  judgment,  to  dwell 
on  them.  It  may  be  conceded,  that  mortgagees  are  entitled,  without  the 
oonaent  or  knowledge  of  the  surety,  to  advance  further  sums  on  security 
of  the  property,  and  look,  notwitiistanding,  to  the  latter  for  payment 
of  the  original  sum  guaranteed  by  him.  Whether  the  plaintiff  had 
notice  or  not,  therefore,  of  the  contents  of  the  mortgage  in  this  case, 
may  be  taken  to  be  immaterial.  And  I  have  assumed  that  a  usage  or 
practice  has  been  shown,  among  parties  lending  money  on  the  security 
of  cattle  stations,  and  being  also  town  agents  for  the  property,  to  take 
promissory  notes  at  six  months  or  less  date,  from  time  to  time,  for  the 
amounts  then  found  due.  But  how  far  such  a  practice  can  be  deemed, 
like  usages  in  trade,  binding  on  persons  not  knowing  of  and  expressly 
assenting  to  them,  and  whether,  having  refeienoe  to  the  objections  of 
uncertainty  and  unreasonableness,  the  particular  practice  asserted  can 
be  sustained,  especially  if  it  includes  the  power  of  discounting,  I  have 
not  thought  it  necessary  to  inquire. 

I  content  myself  by  expressing  the  opinion,  that,  supposing  a  practice 
to  discount  notes  so  taken  to  have  been  proved,  the  plaintiff  in  this  case 
is  not  shown  to  have  been  aware  of  it  Even  if  binding  on  the  WiUons, 
therefore,  I  do  not  think  that  it  would  be  binding  on  him—whom  the 
practice  could  only  affect  collaterally,  and  not  as  a  party.  But  a  prac* 
tioe  to  discount  such  notes,  at  the  holder's  option,  does  not  imply  tho 
retention  of  a  power,  to  sue  on  the  original  security  pending  the  currency 
of  the  instruments,  and  while  they  remain  in  other  hands: — and  I  know 
of  no  law,  which  would  permit  a  creditor  to  abandon  that  power,  un- 
reservedly, and  unknown  to  one  who  was  surety  for  the  debt,  without 
thereby  discharging  such  surety  from  his  obligation.  Nor  do  I  doubt, 
as  matter  of  fact,  that  the  taking  and  discounting  (if  not  the  mere  taking 
alone)  of  notes,  in  these  cases,  is  considered  by  all  parties  a  suspension 
of  the  suing  power. 

I  agree  with  the  Primary  Judge,  that  the  WiUom  have  been  unneces" 
sarily  made  parties  to  this  suit;  and  therefore  that,  as  against  them, 
the  bill  was  properly  dismissed  with  costs.  But,  with  very  great 
respect  for  his  Honour's  opinion,  which  he  still  retains,  I  think  that  the 
judgment  ought  to  have  been  for  the  plaintiff,  against  the  other  de- 
fendants.  And,  as  Mr.  Justice  Wise  is  with  me  in  this  conclusion,  the 
remit  is  that  the  decree  will,  in  so  far  as  it  respects  them,  be  reversed ; 
the  injunction  already  granted  be  made  perpetual;  and  the  bond  be 
directed  to  be  given  up  to  be  cancelled.  There  will  be  no  costs  on  this 
appeal;  but,  as  the  suit  was  necessarily  instituted  to  restrain  an  action 
at  law,  which  the  Court  now  holds  to  have  been  improperly  brought, 
the  plaintiff  must  have  his  costs  below,  to  the  date  of  the  petition  of 
appeaL 

The  following  cases  and  authorities  were  cited  on  tho  hearing,  or 
have  been  subsequently  referred  to  by  us.     WMer  v.  Sardman  (a), 

(a)  4  C.  ft  F„  2«8. 
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1862.  NetoUm  ▼.  OhorUon  (a),  Pearl  v.  Deacon  (6),  Pledge  t.  Bute  (c),  Beet  t. 

Mouo         BerrinffUmj  and  the  oasee  cited  under  that  head  (d)— 1  8tonf$  Eq. 

V. Jur.  (6),  flenntcfcer  v.  TF^  (/X  SamueU  v.  fotoorifc  (flf),  Prwufar^  ?. 

Devey  (&),  Hodgwn  ▼.  iSAaio  (t*),  f  oKiar  ▼.  if^re  (Xp),  Waieon  ▼.  uUooefc  (2), 
Orois  ▼,  Sprigg  (m),  TFiKiaiiM  ▼.  Owen  in%  Fa/r^btUker  y.  WoodJwm  (o> 
Theze  were  cases  cited,  also,  as  to  the  inadmissihility  of  nsage  to  affect 
the  plaintifil 

MiLFOBD,  J.  I  remain  of  the  same  opinion  which  I  entertained  when 
the  cause  was  beard  before  me  as  Primary  Judge;  nor  is'  it  likely  thsk 
my  opinion  woold  be  changed  after  hearing  the  case  once  elaborately 
and  ably  argaed,  and  after  having  taken  time  to  consider  my  jndgment, 
imless  some  new  view  were  opened  before  me  or  recently  decided  cases 
cited.    Neither  of  which  has  been  done. 

It  is  desirable,  however,  that  I  should  amplify  the  reasons  given  by  me 
for  the  decision  I  made,  as,  perhi^  they  are  too  concisely  expressed  in 
my  judgment 

On  the  question  of  the  admission  of  the  evidence  of  the  usage  of 
station  agents  in  Sydney. 

This  evidence  is  in  my  opinion  admissible,  not  as  construing  the 
Gontraot  entered  into  by  the  plainti£f  and  the  defendants,  but  as  showing 
why  the  giving  of  time  by  the  EheworOie  to  the  WiUone  should  not 
operate  as  a  discharge  of  the  plaintiff  from  his  liability  as  surety.  If 
the  plaintiff  gave  the  bond  to  the  EhtworihM  with  the  expectation  that 
this  would  be  the  course  of  business  between  the  Ebevoorihe  and  the 
TFtZsonc,  and  they  were  also  under  the  same  expectation,  he  certainly 
would  not  be  allowed  to  say  that  such  giving  of  time  should  operate  to 
discharge  his  bond.  It  would  be  a  fraud  on  the  SlmoorO^  all  partieB 
to  the  transaction  expecting  that  course  to  be  pursued. 

Again,  one  of  the  arguments  for  the  plaintiff  was  that,  admitting  the 
general  principle  that  a  creditor  has  a  right  to  appropriate  payments 
made  to  him  by  the  debtor  in  the  absence  of  directions  by  the  lattei;  the 
rule  does  not  apply  in  this  case,  because  the  B^meorike  having  been  paid 
off  by  the  pkiintiff,  t.6.  by  the  proceeds  and  the  sale  of  the  statioQS»  he 
is  entitled  to  stand  in  their  place.  I  will  consider  the  argument  itself 
bye  and  bye.  But  if  the  plaintiff  had  no  knowledge  of  further  advances 
being  about  to  be  made,  though  his  right  to  stand  in  their  place  might 
be  the  same,  yet  what  his  place  would  be,  whether  in  advanoe  of  or  after 
tho  discharge  of  the  further  advances,  might  be  influenced  by  his  know- 
ledge  of  whether  such  were  to  be  made  or  not.  The  oases  of  Oims 
V.  WiXUame  (»),  and  Fore&rot^  v.  Wodekowe  (0%  however,  seem  to 
establish  that  the  creditor  has  a  right,  in  a  case  like  the  present, 
to  appropriate,  in  preference  to  the  surety  seeking  to  stand  in  the  place 
of  the  creditor  as  to  his  securities,  he  having  paid  the  debt. 

(a)  10  Hare,  646.  (b)  34  Beav.,  186;  3  Jur.  N.  &  1187. 

(c1  6  Jur.  N.  S.,  695.  (d)  2  White  k  Tudor's  L.  C,  814. 

(e)  469  a,  and  following  sections.  (/)  4  Q.  B.,  T93. 

(g)  3  Mer.,  372.  (Ik)  6  Madd.,  124.  (0  3  Myl.  *  K..  191. 

(A)  9  C  &  F.,  52.  CI)  4  l)c  O.  M.  &  G.,  246.         (m)  6  Hare,  333. 

in)  13  Sim.,  597.  (o)  2  Jur.  N.  S..  1179;  26  L.  Jn  Gh.  61. 
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ThiB  eTidenoo  cousista  of  two  parta»  Ihe  one,  thai  showing  the  know-  1862. 

lodge  by  the  plaintiff  of  the  couno  of  bnainesa  which  he  ouglit  to  have  itouua 
expected  from  his  position  with  Messrs.  Mori  and  Camwonj  the  transfer 
of  their  accounts  with  8in€iair  and  WiUorUf  and  with  the  WihoiiB  to 
ihe  JEbnoorihij  and  the  recitals  in  the  bond  and  mortgage;  the  other, 
the  general  knowledge  which,  as  a  station-holder  dealing  with  station 
agents,  he  mnst  have  had  of  the  general  coarse  of  businees  existing  in 
that  relationship.  The  evidence  of  snoh  agents,  each  as  to  his  own 
pariioolar  course  of  business,  if  multiplied,  would  prove  the  general 
custom,  and  therefore  was,  I  think,  admissible  for  that  purpose.  The 
worth  of  the  evidence  is  qnite  another  thing. 

The  argument  for  the  plaintiff  rests  on  two  points.  The  first,  that 
time  was  given  to  the  principal  by  the  creditor,  and  so  the  plaintiff  the 
surety  was  discharged.  The  second,  that  admitting  the  principle  of 
ihe  right  of  appropriation  of  payments  by  the  creditor  in  the  absence 
of  directions  by  the  debtor,  that  principle  of  law  does  not  apply  in  this 
oase,  because  the  receipt  of  the  money  arising  from  the  side  of  the 
projierty  by  the  creditor  is  equivalent  to  a  payment  by  the  surety  to 
him,  and  tliat,  therefore,  the  surety  is  entitled  to  the  mortgage  security 
which  the  creditor  has. 

On  the  first  point,  it  is  quite  clear  that  if  the  surety  and  the  other 
parties  to  tlic  contract  supposed  that  further  advances  would  be  made 
and  time  given  by  means  of  promissory  notes  being  given  by  the  WUaoru 
to  the  Ebtwortiis,  he  could  not  say  that  his  security  was  to  be  no  longer 
available,  because  time  was  given,  and  it  seems  to  me  clear  that  the 
plaintiff  must  have  known  this  from  the  former  course  of  businees  with 
Mori  and  Cameron,  whose  account  was  taken  by  the  Ebnoortha,  by  the 
recitals  in  the  bond  of  the  mortgage,  and  by  the  general  nature  of  the 
transaction.     The  plaintiff  must  have  known  that  the  WiUoru  could 
not  possibly  have  carried  on  their  share  of  the  station  without  further 
advances,  he  having  set  them  up  when  entirely  without  property.    If 
they  were  to  have  further  advances,  he  must  also  have  known  that  they, 
according  to  the  practice  of  Mort  and  Co.,  in  whose  place  the  Ebnoortkg 
stood,  and  the  general  practice,  would  have  to  give  promissory  notes; 
and,  therefore,  he  could  not  be  allowed  to  say  that  the  giving  of  them 
wunid  release  the  surety.    I  may  allow  that  the  givmg  of  these  notes, 
independent  of  any  special  agreement  or  understanding,  would  operate 
as  giving  time  to  the  WUaons^  and  that  so  far  as  the  amount  for  which 
thoy  were  given  was  concerned,  the  ElmoorthB  could  not  have  sued  the 
TfiUom  on    their  covenant  in    the  mortgage  during    their  currency, 
and  that,  therefore,  they  could  not  have,  during  their  currency,  com- 
plied with  the  request  of  the  plaintiff  to  do  so,  but  I  think  that  the 
plaintiff,  when  he  gave  the  bond,  knew  that  this  would  be  done,  and 
has  therefore  no  right  to  complain  that  It  was  done.    It  might,  indeed, 
be  fairly  contended  that  time  was  never  given  to  the   Wilaow,  but 
it   is  not  necessary  to  establish  that,  for  I  consider  that  the  giving 
of  time  was  contemplated  by  the  parties.     The  notes  were  given  for 
six   months,  and  in  pursuance  of  the  original   arrangement,  and  it 
oonld  hardly  have  been  the  intention  of  the  parties  when  that  was 
entered  into,  that  though  the  circumstances  of  the  debtors  might  be 
hopeless  during  the  six  months,  the  creditor  was  to  wait  before  he 
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1863.  oould  Bue  or  take  any  steps  to  realise  the  security.    Besides,  they  wero 

^Qf^  not  given  as  a  security,  but  to  enable  the  creditor  to  obtain  money 
V.  wlierewith  to  snpply  the  funds  for  carrying  on  the  station.    The  notes 

were  of  no  value  as  a  security — the  covenant  in  the  mortgage  vas 
sufficient  for  that  purpose,  togetiier  with  the  mortgage  itself  and  bond. 
At  all  events,  this  strengthens  the  argument  that  it  never  was  the 
intention  of  the  parties  that  these  notes  being  given,  should  have 
the  usual  effect  of  releasing  the  surety  by  the  creditor  giving  time  to 
the  principal. 

Though  this  right  appears  to  exist  even  when  the  surety  has  been 
put  to  no  inconvenience,  and  when  he  has  not  requested  Uie  creditor 
to  sue  pending  the  time  given,  it  is  an  extreme  right  without  any  reason 
in  oonmion  sense  to  support  it,  and  should  not  be  favoured.  Why  shonld 
a  person  who  has  a  power  to  request  the  performance  of  an  act  which 
he  never  uses,  and  by  the  non-usage  of  which  he  is  not  in  fasi  injured 
or  inconvenienced,  have  a  right  by  reason  of  his  having  had  such  a 
power  to  prevent  another  person  exercising  a  right  which  he  would  have 
but  for  that  power?  Indeed  the  case  of  Prenderdott  v.  Devie  (a)  seeoiB 
to  recog^nise  this  reasoning.  In  the  present  case  the  plaintiff  has  been 
put  to  no  inconvenience  by  the  giving  of  these  notes  by  the  WtUom  to 
the  Ebtwofth*,  for  they  were  overdue  before  the  EbnooHhs  exercised  their 
powers  of  sale,  and  the  plaintiff  never  required  the  EbnoorOu  to  use 
the  powers  or  covenant  contained  in  the  mortgage  during  the  cnrreney 
of  the  notes. 

On  the  second  point  it  is  admitted  that,  if  it  were  not  for  the  exietenoe 
of  the  mortgage,  the  Elmoorths  might  have  appropriated  the  money 
received  by  them  in  discharge  uf  the  unsecured  part  of  the  debt  due 
from  the  WiUonSf  in  preference  to  the  secured  part,  but  It  is  contended 
that  the  existence  of  the  mortgage  enables  the  plaintiff  to  say  that  the 
Ebtworths  cannot  so  appropriate  the  payments;  that  when  the  surety 
pays  the  debt  he  is  entitled  to  the  securities  of  the  principal  debtor,  and 
that  receiving  the  money  from  the  sale  of  the  produce  and  the  station 
is  the  same  as  if  the  plaintiff  had  paid  the  bond.  I  cannot  see  the 
transaction  in  that  light.  In  the  first  place,  the  bond  is  not  paid  at  all, 
unless  (which  is  begging  the  question)  it  was  to  be  discharged  before 
the  furUier  advances.  It  certainly  was  never  paid  by  the  plaintiff  and 
the  rule  centended  for  only  applies  when  the  surety  pays  the  debt,  or  it 
is  in  some  way  discharged  at  his  expense. 

Neither  the  cases  decided  in  Equity,  giving  the  surety  the  benefit  of 
the  securities  of  the  creditor  on  his  being  paid  by  the  surety,  nor  the 
cases  under  the  Bankrupt  Acts,  by  which  the  debtor  can  be  called  on  by 
the  surety  paying  the  debt  to  prove  and  give  him  the  dividends,  apply 
to  the  present  case.  As  to  the  latter,  if  the  creditor  is  paid  by  the  surety 
the  debtor  is  released,  and  of  course  has  no  right  to  the  dividends 
which  dearly,  in  all  fairness  and  equity,  should  go  to  the  surety.  The 
doubt  was,  whether  any  debt  remained  to  prove,  the  creditor  being 
paid.  It  was  a  question  between  the  other  creditors  and  the  surety. 
As  to  the  former;  in  these  cases  the  surety  has  a  right  to  stand  in  the 
place  of  the  creditor  as  to  the  securities  he  may  have,  but  he  is  not 

(a)  6  Mftdd.  lU. 
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to  stand  in  a  better  plaoe,  and  not  till  the  creditor  lias  been  paid,  nor  i862. 

can  he  in  any  way  interfere  with  the  rights  of  the  creditor  till,  the  latter    ~~  ^o    w     ^ 

has  been  paid.    The  rights  of  the  creditor  are  ayailable  before  those  of  v. 

the  surety;  OwenY.  Waiiam$(a);  FarehrotherY,  Wodehouie  (5).   If,  then,       Ebbwobth. 

the  Ebiworihs  (the  creditors)  had  a  right  to  appropriate  the  payments  in 

discharge  of  the  farther  advances  at  any  time  before  the  original  debt 

was  discharged,  the  plaintiff  (the  surety)  had  no  right  to  interfere  with 

thai.    All  that  he  could  do  would  be  tdPter  the  Eh9u»rth8  were  paid  to 

stand  in  their  place.    The  Eb9worihs  receiving  £9,(H)0,  could  apply  it  in 

payment  of  any  part  of  the  debt  of  £12,000,  leaving  the  remainder 

secured  or  not  secured  at  their  option.    Let,  then,  the  plaintiff  pay  off 

the  remaining  £3,000,  and  he  will  be  entitled  to  the  securities,  but 

not  till  then.    The  right  of  the  surety  cannot  derogate  from  the  right 

of  the  creditor.    He  only  stands  in  his  place  when  he  is  satisfied,  and 

the  securities  may  or  may  not  be  of  value  as  against  other  persons 

having  claims  on  the  debtor,  4m  the  case  may  be.    In  the  present  case 

they  will  be  worth  nothing. 

Their  Honours,  the  Chief  Justice  and  Mr.'.  Justice  TFtfae,  conceiving 
ihat  the  plaintiff  was  released  from  his  liability  by  reason  of  taking  the 
promissory  notes  by  the  Sbnoorth9f  there  is  an  end  to  the  case ;  but  I, 
namalning  of  my  former  opinion,  still  think  the  enquiry  and  accounts 
which  I  directed  by  my  former  decree  necessary,  in  order  that  the 
rights  of  the  parties  should  be  ascertained,  with  reference  to  the  ques- 
tion of  appropriation,  and  the  amount  due,  if  any. 

Wise,  J.  I  am  of  opinion  that  the  plaintiff  in  this  case  is  entitled 
to  a  decree  that  the  bond  given  by  him  to  the  defendants  (Ebnoorths) 
be  given  up  to  be  cancelled,  upon  the  ground  that  the  obligees 
have  given  time  to  the  Messrs.  Wthon,  the  principal  debtors,  without  the 
consent  of  the  plaintiff,  who  was  merely  surety,  and  witiiout  having 
reserved  to  themselves  their  rights  to  proceed  against  the  surety. 
There  is  no  doubt  as  to  the  principles  which  govern  questions  of  this 
kind,  but  the  dispute  is  whether  the  facts  bring  the  present  case  within 
them.  I  am  clearly  of  opinion  that  they  do.  The  bond  given  to  the 
EfmBorths  by  the  WtUom  was  to  secure  £8,542  9s.  lid.,  together  with 
further  advances,  commission,  and  interest,  and  was  payable  on  the 
27th  November,  1856 :  and  on  several  occasions  between  that  period 
and  the  filing  of  the  bill  the  obligees  took  promissory  notes  from  the 
principal  debtors  to  the  full  amount  of  the  eusting  debt,  and  disconnted 
them  at  their  own  bankers.  If  this  had  been  the  simple  transaction, 
it  seems  to  me  quite  dear  that  had  the  EheiooHfu  attempted  during  the 
currency  of  these  bills  to  have  enforced  the  powers  of  sale  under  the 
mortgage,  a  Court  of  Equity  would  have  restrained  them.  Otherwise 
it  might  have  happened  Uiat  they  would  have  been  paid  by  the  proceeds 
of  the  sale,  and  yet  the  mortgagors  might  have  been  called  on  to  pay 
the  promissory  notes  at  maturity,  and  been  left  without  any  remedy 
against  the  Bbnoorthi^  if  they  had  happened  meanwhile  to  have  become 
insolvent 

There  is  no  conflict  of  evidence  as  to  the  plaintiff's  aotoal  concurrence 

(a)  18  Sim.  »9f.  (I»)  2  Jur.  N.  &  llfs. 
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1862.  in  ihoBo  notes  being  taken,  beoanae  the  Ebtworths  state  in  their  aoiwer 

j^^jj^ijg         that  some  of  the  notea  and  their  xenewalB  "  were  ao  diaoonnted,  and  the 

y, prooeeda  ao  received  and  paid  into  the  bank  without  the  authority  or 

oonaent  of  the  plaintiff^  and  without  any  authority  from  him  to  extend 
the  teim  of  payment  of  the  same  aeoured  by  the  aaid  bond;"  but  it 
was  aigued,  and  in  the  judgment  of  hia  Honour  the  Primary  Judge, 
effect  was  given  to  the  argument,  that  from  the  nature  of  the  tranaaotion 
the  pkdntiff  must  be  taken  to  have  oonourred  in  what  was  done. 
Admitting  fully  that  oonourrenoe  may  be  inferred  finmi  cironrnatmow 
(aee  an  instance,  Wcodeoek  v.  Os^ard  amd  WorceMter  BaUuaiif  Compamg) 
(a),  stil]  I  apprehend  the  evidence  of  such  concurrence  must  be  Strang 
and  clear,  as  in  the  caae  referred  to.  In  like  manner  the  reaervatioD 
by  the  creditor  of  his  righto  against  a  surety  may  be  made  out  by  proof 
of  a  general  dealing  and  general  undentanding  (which  in  point  of  law 
amounte  to  a  atipulation)  between  the  creditor  and  the  principal  debtor, 
that  the  time  given  ahould  not  ao  operate ;  Wyke  v.  Bogen  (&> 

To  prove  auch  implied  concurrence  of  the  plaintiff  evidence  of  an 
alleged  uaage  was  relied  upon. 

Thia  evidence  was  received  by  his  Honour  the  Primary  Judge,  but  was 
rejected  at  the  hearing  of  the  appeal. 

The  principle  09  which  evidence  of  usage  is  admitted  to  affect  the 
righto  of  contracting  parties,  is  that  they  were  both  cognisant  of  the 
usage,  and  are  presumed  to  have  made  the  agreement  with  reference  to 
it;  and  the  evidence  to  eatoblish  such  uaage  muat  therefore  show  the 
particular  mode  of  dealing  to  be  ao  generally  known  and  aoquicaoed  in, 
that  it  may  reaaonably  be  presumed  to  have  been  an  ingredient  imparted 
by  the  partiea  into  the  contract  Pasaing  by  the  queation,  whether 
such  uaagea  can  exist  except  with  refiorence  to  aome  definite  trade  or 
businees,  and  whether  the  relationship  between  mortgagors  and  mort- 
gagees, who  happen  to  be  agento  of  a  atotion,  can  be  aubject  to  any 
mmiife  with  reference  to  dealings  with  the  mortgagofa  aa  to  coUateial 
aecnritiea  (which  would  rather  aeem  of  neoeaaity  to  depend  upon  the 
position  of  the  relative  partiea  aa  to  capital  or  credit^  or  the  atato  of  the 
money  market,  or  numeroua  other  variable  circumatances),  I  will  con- 
aider  what  the  proposition  to  be  |noved  wbs»  and  the  evidence  in  aupport 
of  it.  One  of  the  two  propoaitiona  must  be  proved  to  get  rid  of  the 
eB^d  of  giving  time  to  the  principal  debtor— either  that  the  rif^ts 
were  expressly  reaerved  aa  againat  the  aurety,  or  that  the  transaotiflB 
waa  aanctioned  by  the  aurety.  The  auppoeed  uaage  must  therefore  be, 
that  all  mortgageea  of  a  station,  being  agento  for  it,  are  entitled,  with- 
out any  expreaa  contract,  to  take  promissory  notes  from  the  mortgagor, 
for  indefinite  perioda,  for  the  amount  of  the  debt  and  discount  them 
for  their  own  accommodation,  and  at  their  own  expenae^  and  yet  to 
enforce  all  their  powera  under  the  mortgage,  ao  that  it  might  happaa 
by  their  hiaolvency  after  the  bills  were  diacounted,  that  the  mortgagor 
would  have  to  pay  both  the  mortgage  and  the  promiaaory  notea.  This 
ia  a  aomewhat  atartling  proposition,  and  would  require  very  atrong 
evidence  indeed  to  estoblish  it ;  and  I  can  scarcely  think  that  any  mort- 
gagor, and  still  less  any  surety,  would  consent  to  such  terms,  if  they 

(a)  1  Drawiy,  S21.  (b)  1  De  G.  M.  ft  G.,  408. 
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were  clearly  proscntod  to  his  mind.     But  thu  oyidenoe  is  far  fronj  1862. 

showing  any  snoh  uniform  or  definite  usage.  AIobem 

Mr.  Mart  says: — ''Unless  specially  arranged  to  the  contrary,  the 
indebtedness  of  the  mortgagor  U  kept  represented  by  promissory  notes 
in  favonr  of  the  mortgagee  for  about  the  amount  of  his  current  liability, 
the  proceeds  of  the  station  passing  through  the  mortgagee's  hands  in 
liquidation  of  the  account,  the  bills  being  reduced  from  time  to  time 
aooordingly;  the  current  expenses  of  the  station  being  liquidated  by 
ordesB  upon  the  mortgagees,  and  charged  to  the  account  of  the  mort- 
gagcETB.  The  proceeds  of  the  sale  of  the  produce  of  the  station  are 
carried  to  the  eame  account  as  the  expenses." 

Ifir.  €km0roH*8  evidence  is  as  foUows :— "  Our  mode  of  conducting 
the  bosineBs  of  the  station  when  the  station  agent  is  the  mortgagee  is 
this.  A  special  adrance  is  made  in  the  first  instance,  subject  to  com- 
miBaion  and  interest  as  agreed  upon — half-yearly  rests,  80th  June  and 
Slat  Decembers-balance  due  at  each  respective  rest  agreed  upon,  and 
repreoented  by  the  mortgagee's  promissory  notes  at  six  months.  We 
have  no  nde—ihere  is  no  rttls  as  to  renewing  (he  promissory  notes— U  is  a 
diacretionary  arrangement.  The  meaning  of  taking  the  promissory  notes 
at  si^  months  is  an  affirmation  of  the  account  as  well  as  representing 
the  same.  The  proceeds  of  the  sale  of  the  produce  of  the  station  go 
to  the  credit  of  the  account.  The  bills  represent  the  financial  position 
of  the  party  on  the  day  of  their  date." 

Mr.  James  Benderson^s  evidence  is  as  follows : — "  In  my  practice  my 
custom  (which  I  believe  to  be  the  prevailing  custom)  is  to  take  a  mortgage 
over  the  station  property — to  take  promissory  notes  from  the  other 
party  ai  sueh  eurrenoies  as  may  he  usual  vfith  the  hanks^  and  hand  them 
the  money.  The  proceeds  of  the  produce  come  to  me,  whether  sold  on 
the  spot  or  elsewhere.  The  proceeds  go  against  the  bills  and  the 
onrrent  expenses  of  the  station.  They  are  carried  to  the  same  account 
as  the  current  expenses  of  the  station.  The  general  custom,  I  believe, 
in  the  case  of  promissory  notes  becoming  due,  is  to  renew  them  and  so 
on  dnrtng  the  continuance  of  the  account.  I  should  say  that  these 
notes  do  not  represent  the  financial  position  of  the  parties  apart  from 
the  mortgage."  The  evidence  of  Mr.  Ebsworth  (one  of  the  defendants) 
was — **  I  am  pretty  well  acquainted  with  the  practice  of  station  agents 
who  are  mortgagees  and  the  mortgagors.  Our  practice,  and  I  believe 
pretty  generally  the  practice  of  other  parties,  is  to  make  an  advance  for 
the  purchase  of  the  station,  taking  a  mortgage  as  security,  with  bills 
or  promissory  notes  of  the  mortgagors,  for  the  purpose  of  working  their 
aoooant.  The  bills  or  promissory  notes  are  renewed  from  time  to  time 
as  they  become  due — the  expenses  and  disbursements  on  account  of  the 
station  are  paid  by  us,  and  the  produce  as  realised  goes  to  the  credit  of 
the  station." 

Mr.  Prince  deposed  as  foUows  \— 

**  I  am  acquainted  with  the  mode  in  which  business  is  transacted 
between  station  agents,  who  are  mortgagees  of  stations,  and  the  mort- 
gagorsy  where  the  owners  of  stations  mortgage  to  merchants  for  the 
loan  of  moneys  to  purchase  or  conduct  their  runs.  It  is  the  practice 
fgfhen  required  for  the  mortgagor  or  borrower  to  give  biUs  to  the  mort- 
gagee in  addition  to  the  n:ortgage  security.    These  bills  are  generally 
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given  for  the  accommodaiioii  of  the  mortgagee.  When  these  bills 
mature  they  are  invariably  retired  by  the  mortgagee,  new  ones  being 
given  in  their  stead.  When  wool  is  sold  it  generally  pasBea  through 
the  hands  of  the  mortgagee,  and  goes  to  the  general  acoonnt,  and  my 
practiee,  which  I  consider  the  nsnal  one,  has  always  been  never  to  have 
a  larger  amount  of  bills  out  than  there  is  debit  to  the  station.  Id  the 
event  of  the  mortgagor  wishing  to  pay  np  the  balance  of  his  aoooont, 
and  tender  cash  for  the  balance,  I  should  give  him  all  his  bills  onrrent 
without  charging  him  interest  for  the  time  the  bills  had  to  run,  as  they 
were  made  for  my  convenience.  The  hUU  would  neither  repreeetUtkedbU 
nor  the  flnanoial  poeUion  of  the  riation  with  me — the  mortgage  would 
represent  the  debt  with  me— the  bills  being  given  for  my  convenienoe 
as  a  part  of  the  machinery  for  working.  1  should  not  look  to  the  mort- 
gagor to  retire  them.*' 
I,  Mr.  Morris  says,  **^  Some  agents  take  promissory  notes —some  do  not" 

But  however  prevalent  the  practice  may  be  for  mortgagors  to  gife 
promissory  notes,  no  one  of  the  witnesses  says  that  it  is  part  of  this 
usage,  that  the  mortgagor  is  deprived  of  his  right  flowing  from  the  fact 
of  the  notes  being  given  and  discounted  to  treat  them  as  a  suspensioo 
of  the  powers  of  sale — the  practice  to  take  notes  is  one  thing,  the  legal 
effect  of  their  being  taken  and  discounted  is  another. 

This  evidence,  therefore,  only  shows  what  the  practice  of  the  particular 
witnesses  is  in  their  own  transactions,  and  falls  far  short  of  any  proof  of 
the  usage  contended  for. 

In  the  first  place,  they  do  not  specifically  state  what  their  piactice  is 
as  to  the  discounting  the  notes,  which  would,  I  apprehend,  entirely 
depend  upon  the  state  of  the  money  market,  and  their  own  flnanoial 
position.  Then  again,  Mr.  Cameron,  the  partner  of  Mr.  i£ort,  says, 
**We  have  no  rule — there  is  no  rule  as  to  renewing  the  promissocy 
notes.  It  is  a  discretionary  arrangement"  Nor  do  the  defendanti, 
the  EbeworthSj  set  up  in  their  answer  any  such  agreement  with  the 
mortgagor,  either  express  or  to  be  implied  from  the  practice  of  station 
agents,  and  its  manifest  improbability  might  well  prevent  them  from 
doing  so.  I  retain  the  opinion,  therefore,  that  I  expressed  at  the  hear- 
ing of  the  appeal,  that  even  assuming  any  evidence  of  usage  was  admis- 
sible, the  evidence  given  should  have  been  subsequently  thrown  out  of 
OQnsideration  (see  Lewis  v.  Marshall)  (a),  as  not  tending  to  prove  any 
such  usage  as  that  contended  for ;  and,  further,  if  it  could  be  considered 
as  relevant,  it  was  altogether  insufficient  to  establish  the  usaga  It 
was,  at  the  most,  evidence  of  the  practice  of  taking  collateral  securitieB, 
but  not  of  any  implied  contract  to  nullify  the  legal  effect  of  their  being 
taken. 

It  was  further  argued  that  the  plaintiff  knew  that  advances  would 
probably  be  made  by  the  mortgagee,  and  that  notes  were  usually  tsken, 
and,  therefore,  must  be  held  to  have  sanctioned  their  being  taken.  Bat 
as  already  stated,  there  is  no  such  usual  way  proved  in  the  legal  sense 
of  the  word  usage.  Moreover,  as  the  plaintiff  never  was  asked  for  any 
endorsement  (as  he  was  while  Messrs.  Mort  were  mortga^eeB),  or  at  all 
informed  of  the  state  of  the  accounts  of  the  Wilsons,. he  might  Teiy 


(a)  7M.  &Gr.  739. 
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&irly  infer  that  their  podtion  was  improTing  iDstead  of  getting  worse.  i«62. 

This,  however,  is  immaterial^  for  his  own  position  as  surety  was  nn-  Mi^kuih 
doubtedly  altered  by  his  notes  being  taken  and  passed  out  of  the  hands  v- 

of  the  Eb9worih$.  wworth. 

It  might  be  snf&oient  to  give  my  judgment  upon  this  point  alone,  but 
the  rights  of  the  respective  parties  as  to  the  appropriation  of  the  prooeeds 
of  the  sale  were  so  much  discussed  both  before  his  Honour  the  Primary 
Judge  and  upon  the  appeal,  that  I, wish  to  add  a  few  words  upon  that 
question.  It  seems  to  me  that  the  plaintiff  had  express  notioe  of  the 
mortgage  security  covering  further  advances,  either  Irom  the  deed 
being  recited  in  the  bond,  or  frem  the  other  circumstances  of  the  case, 
but  whether  he  had  or  not,  I  am  of  opinion  that  he  could  not  claim  to 
have  the  sum  mentioned  in  the  bond  paid  out  of  the  prooeeds  of  the 
property,  when  sold  under  the  mortgage  deed,  in  priority  to  the 
advances. 

In  Farebrother  v.  Wodehouse^  the  principle  was  laid  down  by  the 
present  Master  of  the  Bolls,  that  the  right  of  the  surety  to  the  benefit 
of  all  the  securities  held  by  the  creditor  is  subordinate  to  the  prior 
rights  of  the  creditor,  and  that  principle  would  preclude  the  surety  from 
obtaining  a  transfer  of  the  creditor's  securities,  on  payment  by  him  of 
Uie  debt  for  which  he  is  surety,  if  the  creditor  has  any  lien  upon  them 
or  ri^^ht  to  make  them  available  against  the  principal  debtor  to  enforce 
the  payment  of  a  debt  different  from  that  which  the  surety  has  paid. 
And  in  the  course  of  the  judgment  he  puts  this  case : — **  If  a  man 
advances  £5,000  upon  mortgage  of  an  estate,  and  a  third  person  becomes 
surety  for  the  payment  of  £2,000,  part  thereof,  he  cannot  on  the  pay- 
ment of  £2,000  require  the  mortgage  deed  and  the  title  deeds  of  the 
estate  to  be  delivered  up  to  hinu"  It  seems  to  me  to  follow  from  this 
principle  that  unless  the  mortgagees  or  the  mortgagors  have  themselves 
appropriated  the  payments,  so  as  to  discharge  that  for  which  the  plaintiff 
is  surety,  the  Covat  could  not  direct  any  such  appropriation  upon  the 
sale  of  tiie  property,  more  especially  when  the  defendants  have  com- 
menced proceedings  upon  the  bond  prior  to  the  money  being  received. 
I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  a  decree  as 
prayed. 


In  the  estate  of  Fbanoib  Ellabd.  April  12, 1848. 

The  judgment  of  this  Ck>urt  (a)  was  delivered,  as  follows :— 


M 


ANNING,  J.    By  the  first  plan  of  distribution  filed  in  this  estate  on  P'^^^g^  ^ 

the  7th  March,  1848,  it  appears  that  the  official  aarignee,  0.  Irving^  uaoontofoom- 

hfld  then  received  £315  7s.,  in  respect  of  which  he  credits  himself  with  ^^^^J^l^ 

£31  10s.  8d.  for  commission  at  the  rate  of  10  per  cent,  and  had  expended  tasoWent  estates 

£125  in  payment  of  a  solicitor's  bill  of  costs.  iLSSJSl* 

Messrs.  WaVutr,  WiUU^  and  Pite,  three  of  the  creditors  of  the  insolvent, 
having  severally  objected  to  the  law  charges  and  rate  of  commission* 

(a)  St^hen,  C.  J.,  lHeMr»on,  J.,  and  Manning,  J. 
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mg.  the  Court  referred  it  to  the  Chief  Commisaioiier  to  enquire  and  report 

In  the  Estate      **  as  to  the  oircuniBtai&oee  under  whidh,  and  at  whoee  instance,  and  for 
o^  what  purpose  or  purposes  the  legal  expenses  were  inonrred,**  and  alao 

as  to  the  groands  for  charging  a  oommission  of  ten  per  cent.  It  now 
appears  that  certain  of  the  chazges  contained  in  the  solidtoi's  bill  of 
costs,  are  for  legal  advice  on  questions  affecting  the  insolvent  estate; 
but  that  the  costs  were  incurred  principally,  first,  in  preliminary  invea- 
tigations  entered  upon  with  a  view  to  contemplated  proceedings  to  set 
aside  the  will  of  one  AleaMtider  Diok^  whoee  widow  the  insolvent  had 
married,  by  which  means  it  was  expected  that  property  of  Mrs.  Wiard 
sufficient  to  pay  208.  in  the  pound  on  her  present  husband's  debts  would 
be  made  available  for  the  estate ;  secondly,  in  investigations  as  to  a 
suspected  fraudulent  alienation  of  part  of  the  insolvent's  property ;  and 
thirdly,  in  a  suooessfnl  opposition  to  the  granting  of  his  certificate,  or 
with  the  express  object  of  inducing  him  to  make  an  offer  of  composition, 
for  which  it  was  supposed  he  would  have  the  means  out  of  his  wife's 
income.  The  original  instructions  under  which  the  solicitor,  Mr.  IFan(, 
acted,  were  given  by  8,  K.  SaUing  and  the  trustees  of  Hioke^  who  were 
by  much  the  principal  creditors  of  the  insolvent,  but  his  procsadings 
received  the  express  sanction  and  authority  of  the  assignee.  In  the 
course  of  the  investigation,  Mr.  Pile  gave  the  soUoitor  various  infonna- 
tion  in  aid  of  his  investigation,  and  personally  appeared  to  object  to  the 
issue  of  the  insolvent's  certificate;  and  Mr.  BmWh^  another  creditor, 
joined  Mr.  SaUing  and  Hiohey's  trustees  in  the  instructions  for  oppoaiiig 
the  certificate ;  but  no  meeting  appears  to  have  been  called  for  the  pur- 
pose of  obtaining  authority  firom  the  general  body  of  creditors,  nor 
were  any  instructions  for  the  law  expenses  given  at  any  of  the  ordinary 
meetings  in  the  estate.  With  respect  to  the  commission,  it  was  stated 
that  the  official  assignee  himself  paid  5  per  cent  on  collections,  by 
which  we  presume  are  meant  the  collections  of  small  debts  and  daims, 
and  not  the  receipts  upon  the  larger  sales  effected  by  the  official 
assignee. 

On  the  5th  instant,  Blessrs.  Walker,  TTiKit,  and  Piie  weie  heard  in 
support  of  the  objection,  and  Mr.  Broadhurst  on  behalf  of  the  assignee 
appeared  to  sustain  the  plan  of  distribution;  we  have  since  looked 
carefully  through  the  affidavits  and  examinations,  and  are  of  opinion, 
first,  that  the  commission  of  10  per  cent,  may  be  allowed  upon  the 
receipts,  amounting  to  £65  7b.  Sd.,  entered  in  tiie  plan  of  distributioi 
as  **  collections,"  on  the  assumption  that  they  consist  of  such  small  sums 
as  would  probably  involve  much  trouble  and  some  expense  in  the  col- 
lection :  but  that  5  per  cent,  only  ought  to  be  charged  upon  the  sums 
received  upon  the  sale  of  the  insolvent's  fomitore^  fto.,  and  stock  in 
trade;  second,  that  such  of  Mr.  Wanfi  costs  as  were  incurred  in 
relation  to  the  proposed  attempt  to  set  aside  the  will  of  the  late  Mr. 
Diek,  in  the  investigation  as  to  the  suspected  firaudulent  alienation,  and 
in  the  opposition  to  the  granting  of  the  insolvent's  certificate,  ought  not 
to  be  made  a  charge  upon  the  estate.  The  costs  of  obtaining  ''logal 
advice,  on  legal  questions  affecting  the  insolvent  estate,  or  the  adminis- 
tration thereof,"  we  think  the  assignee  entitied  to  charge  under  sect 
68  of  the  Insolvent  Act,  5  Vic.,  No.  17.  That  section  is  the  only  enact- 
ment by  which  the  trustee  or  assignee  is  invested  by  the  Act  with  any 


APPENDIX.  71 

power  to  employ  an  Attorney;  and  as  it  is  oobflned  to  the  taking  of  ^ '^^' 

legal  advice  as  aboye,  or  to  **  the  conducting  and  defending  of  all  in  (be  Estate 
aotlona  or  floita  for  or  against  the  insoWent  estate; "  and  as  we  find  no  p,^cis£ujliu> 
olaQBe  by  which  even  a  meeting  of  orediton  can  positively  sanction  any 
snob  law  expenses  as  those  which  have  been  objected  to  in  this  case, 
stidh  expenses  can  in  no  way  be  made  chargeable  as  0/  tight  npon  the 
general  assets  of  the  estate.  But  we  consider  that  under  sect  90,  which 
provides  for  the  decision  of  objections  to  the  plan  of  distribution,  and 
enables  this  Oonrt,  npon  hearing  the  parties,  "to  make  snch  order 
theireon  as  the  said  Court  shall  deem  fit^"  we  have  a  general  dUerMmary 
power  to  make  all  such  allowances  as  under  the  circumstances  of  every 
particular  case  shall  appear  to  us  reasonable.  By  virtoe  of  this  power, 
we  might  albw  all  or  any  of  the  charges  now  objected  to,  if  a  sufficient 
ground  for  so  doing  had  been  disclosed,  but  this  we  think  entirely  fails. 
We  will  first  observe  that  portions  of  the  solicitor's  costs  are  enquiries 
as  to  facts  which  it  is  not  too  much  to  expect  the  assignee  to  make  him- 
self, if  required  to  be  made  at  all ;  others,  such  as  those  which  were 
preliBiinaiy  to  the  proposed  attempt  to  deprive  Mrs.  EUard  of  her 
separate  estate,  we  cannot  regard  as  foiling  within  the  scope  of  the 
assignee's  duties  at  all,  in  the  absence,  at  least,  of  any  instructions  fat 
the  purpose  given  by  the  general  body  of  creditors.  Still  less  do  we 
see  npon  what  ground  the  assets  should  be  employed  in  the  preliminary 
legal  expenses  without  their  assent 

The  suspected  fhiudulent  alienation  was  certainly  a  legitimate  subject 
of  enqniry,  but  in  the  absence  of  any  facts  showing  the  grounds  fbr 
employing  a  solicitor  or  counsel  upon  that  enquiry,  we  cannot  determine 
that  the  law  costs  incurred  on  the  occasion  were  necessary  or  expedient, 
and  ought  therefore  to  be  allowed.  The  only  remaining  items  objected 
to  are  the  ooto  of  opposing  the  insolvent's  certificate  before  the  Com- 
miflsioner,  and  afterwards  on  appeal  before  this  Oonrt ;  as  the  certificate 
was  altogether  refhsed,  we  take  it  that  the  opposition  was  proper  in 
itself,  and  as  the  effect  of  a  refusal  of  the  insolvents  oertifloate  is  to 
entitle  the  creditors  to  after-acquired  property,  we  think  the  assignee 
may  in  some  cases,  if  not  in  all,  be  justified  in  taking  up  any  grounds 
of  opposition ;  and  that  as  his  trouble  on  that  behalf  would  not  be  covered 
by  the  commission  on  receipts,  a  reasonable  allowance  (including  or  not 
indading  law  expenses  as  the  case  may  require)  might  be  made  by  the 
Court  in  passing  his  accounts.  But  in  this  case  although  the  grounds  of 
opposition  may  have  been  good,  the  object  of  it,  implying  as  it  does  a 
reUnqnishment  of  the  opposition  upon  the  receipt  of  a  certain  considera- 
tion,  cannot  have  an  approval;  and  the  law  expenses  incurred 
substantially  in  itirtheranoe  of  that  object,  we  think  we  ought  not  to 
permit  to  be  made  a  charge  upon  the  estate. 

Instructions  given  by  individual  creditors  we  cannot  regard  as  autho- 
rizing the  expenses  at  the  cost  of  the  estate  generally ;  but  if  given  at 
a  regular  meeting  of  creditors,  and  especially  at  one  convened  for  the 
express  purpose  of  considering  the  propriety  of  incurring  law  expenses 
not  regularly  within  clause  68  of  the  Act,  they  would  (although  not 
eonolnsive,  because  not  distinctly  within  the  power  of  a  meeting) 
be  regarded  by  the  Court  as  entitled  to  much  weight  in  determinfaig, 
under  sect.  90,  whether  it  is  ''fit"  that  we  should  make  order  for  the 
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of 

FltAHCIBllxiiCD. 


aUowanoe  of  thefle  ooaia  in  the  plan  of  diBtrlbation,  whilst,  on  the  oUur 
hand,  the  absenoe  of  enoh  inBtraotions  imder  oironmstanoaa  in  whiohtikB 
sense  of  the  oroditors  might  have  been  taken  at  a  meeting,  would  go  lu 
to  satisfy  ns  that  snch  expenses  onght  not  to  be  admitted  into  the 
aooouni 

In  aooordanoe  with  the  views  we  have  now  stated,  the  plan  of  diitri- 
bntion  must  be  amended  by  xednelng  the  oommission  as  above  shown, 
and  by  striking  ont  all  snoh  portions  of  the  law  charges  as  do  not  oome 
within  the  terms  of  seot.  6S  of  the  Act ;  and  for  these  purposes  let  it  be 
referred  to  the  Chief  Commissioner  of  Insolvent  Estates,  to  detennlne  the 
precise  amounts  by  which  the  charges  are  to  be  reduced. 


Febnuoy,  ISSl. 


In  the  Estate  of  Joskph  Ajnbbews. 

IN  this  case,  which  was  an  appeal  ficom  a  decision  of  the  Chief  Oom- 
missioner  of  Insolvency,  disallowing  certain  items  in  the  account  of 
Mr.  SempiUt  the  of&cial  assignee ;  the  foUowing  extracts  from  the  judg- 
ment of  the  Court  (a)  illustrate  some  of  the  principles  which  guide  the 
Court  as  to  the  amount  of  remuneration  due  to  the  asiignee,  or  the 
allowance  of  expenses  incurred  in  realizing  the  assets  as  against  the  estate 
of  the  insolvent  The  facts  were  very  complicated,  for  a  fuller  statement 
of  which  the  judgment  itself  must  be  referred  to. 

It  appeared  that  the  insolvent,  who  lived  on  the  Manning  fiiver,  filed 
his  schedule  immediately  after  an  adverse  verdict  against  him  ULsn 
action  for  slander,  brought  by  one  Bkhards,  Shortly  after  his  seques- 
tration, he  offiared  a  composition  of  2s.  6d.  in  the  pound,  which  ires 
accepted  by  all  his  creditors  except  lUchards^  a  neighbour  of  the  insolvent, 
who  persiBtently  refused  to  accept  anything  less  than  twenty  shillings  in 
the  pound  ff<^^  for  his  daim.  But  some  time  after  this,  and  while  the 
estate  was  *^'i^g  realized,  the  insolvent  compromised  with  Ms  crcditora,  bj 
paying  them  all  twenty  shillings  in  the  pound,  and  the  estate  was  then 
released  ftom  sequestration  by  their  assent,  as  was  then  permitted  by  law. 
This  satisfactory  result  was  mainly  owing  to  the  exertions  of  the  offidsl 
assignee,  which  had  been  carried  on  with  unusual  promptitude  and  at 
some  considerable  expense. 

■  The  judgment  states— **  As  we  are  satisfied  that  the  insolvency  was 
intended  to  defeat  Mr.  Bidkards*  debt,  so  we  are  convinced  that,  bat  for 
the  vigorous  and  determined  conduct  of  the  official  assignee,  the  dject 
would  have  been  attained.  We  do  not  doubt  that  the  offer  of  tiie  oom- 
position  of  twenty  shillings  in  the  pound  was  the  result  of  the  prompti- 
tude and  perseverance  displayed  by  Mr.  SempiU,  to  prevent  any  oon- 
oealment  of  the  assets,  and  to  fulfil  his  duty  as  official  assignee, 
regardless  of  the  private  wishes  and  objects  of  the  insolvent."  Further, 
as  to  certain  expenses  incurred  in  going  to  Maitland  to  attach  ninety 
head  of  cattle,  it  says,-— **  There  is  nothing  to  show  that  the  information 
given  to  Mr.  S&mpiU  was  not  bond  fide  and,  taking  all  the  oircom- 
atances  into  consideration,  we  think  there  were  reasonable  groundi  for 
suspecting  that  they  were  the  property  of  the  insolvent,  or  liable  to  the 
claims  of  his  creditors  as  having  been  in  his  possession  as  reputerl 

(a)  Stiephen,  C.  J.,  M^ord,  J.»  and  Vite^  J. 
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owner."  And  with  regard  to  the  offioial  asrignee's  oonduot  in  the  matter,  i8«a. 

upon  which  the  Ohief  OommiBsioner  had  severely  reflected,  and   the      t  th  Estat 
amount  of  oommifltion,  the  judgment  oontinnes,-— **  We  think  that  Mr.  of 

SempiU  was  moet  decidedly  right  in  his  general  oourse  of  oonduot,  Ph^hcib  Bllabd. 
dealing  as  he  was  with  an  insolvent,  who  manifestly  had  become  so  for 
the  purpose  of  defeating  his  creditor,  Beuben  Bichcurds.  We  think, 
looking  at  the  nature  of  the  property  and  the  dangers  that  it  was  exposed 
to,  that  he  was  right  in  sending  a  trustworthy  person,  as  Mr.  KingnniU 
was,  to  take  possession  and  to  remove  the  cattle  to  a  place  of  security; 
that  he  was  right  in  selling  them  at  Maitland  instead  of  on  the  station, 
which  at  that  time  the  insolvent  had  never  stated  to  be  his;  that  he 
was  right  in  employing  Beuben  Bickards  and  Searle ;  and  that  i^  as  we 
doubt  not,  more  than  ordinary  expenses  were  incurred — ^the  insolvent 
has  himself  to  thank  for  having  excited  the  suspicions  which  rendered 
those  expenses  necessary.  *  *  *  We  think,  therefore,  that  Mr. 
SempiU  is  entitled  to  a  reasonable  compensation  for  his  care  and  diligence 
in  his  trust,  and  looking  at  all  the  droxmistances,  the  difficulty  of  his 
position,  the  anxiety  and  risk  he  incurred,  the  promptitude  and  persever- 
ance with  which  he  performed  his  duty,  and  the  successftil  result  to 
the  creditors,  we  assess  that  compensation  at  £150.**    . 
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Hifl  Honor  Samuel  Frederick  Milford,  Esq., 
The  Primary  Judge  in  Equity. 


Moore  against  Curtis. 

Moore  against  Hyland.  Soptomberri 

and  6. 

IN  this  case  the  plaintiff,  a  married  woman,  filed  a  bill  ^*^^'  ^'  ^' 
against  James  Curtis,  John  Dwyer,  and  OUbert  A.  k  a  few 
WrigJU,  her  trustees  under  a  voluntary  trust  deed,  SZ^go^/a^, 
against  Thomas  Hyland,  her  guardian  whilst  an  infant,  signed  a 
and  one  of  the  executors  of  her  father's  will,  against  I'^untTlfth 
John  Curtis,  as  having  improperly  become  possessed  of  C.i).,  thesur- 
part  of  her  father's  estate,  and  against  Samuel  Moore,  to™nd  the" 

guardian  ap- 
pointed by  her  father's  will,  and  gave  him  a  releaaa 

J7^  under  circnmstances  involving  Buspicion  that  A.  B.  was  subjected  to  undue  inflnencr, 
and  ignorant  of  her  rights,  that  the  settlement  of  acoouuts  and  release  were  void. 

The  result  of  this  decision  involving  an  account  againsl  the  executors  of  the  fatJier  of  A. 
B.,  and  no  representative  of  the  deceased  executor  being  before  the  Court,  the  cause  at  the 
hearing  was  ordered  to  stand  over,  and  leave  was  given  to  amend  the  BiU  by  adding  proper 
parties  with  apt  words  to  charge  them.  The  Bill  was  amended  accordingly,  making  E.  F. 
the  representative  of  the  deo^ised  executor,  a  party,  and  praying  an  account :  all  the 
defendants  were  served  with  the  amended  Bill,  but  no  answers  were  required  and  a 
replication  was  filed.  On  the  cause  ogain  coming  on,  Heldj  notwithstanding  tlie  replica- 
tion, ti^at  the  evidence  originally  taken  in  the  suit  could  be  used  against  aU  tne  defendants 
exoept  E.  F.,  and  E.  F.,  consenting  to  an  account,  a  decree  was  made  accordingly. 

The  English  Rules  of  1845,  whereby  only  one  replication  is  to  be  filed  in  the  suit,  are 
not  in  force  in  this  colony. 
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the  plaintiff's  husband^  and  William  Gardiner^  Richard 
WiUioms  Moore,  and  Josiah  Biehard  Treeve,  trustees 
of  a  subsequent  settlement  made  on  the  marriage  be- 
tween the  plaintiff  and  the  defendant,  Samuel  Moore, 
It  prayed  that  the  will  of  the  testator's  £Bither,  Owen 
Bowen,  might  be  established;  that  an  account  might 
be  taken  as  against  Thomas  Hyland  of  the  testator's 
personal  estate  received  by  the  executors  of  the  testator's 
will ;  that  an  account  signed  by  the  plaintiff,  and  a  re- 
lease executed  by  her,  might  be  declared  to  have  been 
signed  and  executed  by  her  in  ignorance  of  her  rights, 
and  under  undue  influence,  and  that  they  might  be 
declared  to  be  void ;  that  an  account  might  be  taken  of 
the  rents  and  profits  of  the  real  estate  of  the  testator 
come  to  the  hands  of  the  trustees  of  the  will ;  that  the 
execution  of  the  first  settlement  might  be  declared  to 
have  been  obtained  by  undue  influence,  and  that  that 
deed  might  be  declared  to  be  void;  but  that  whether 
set  aside  or  not,  the  trustees  under  it  might  be 
answerable  for  breaches  of  trust  committed  by  them,  and 
might  be  ordered  to  pay  a  sum  of  £693  lis.,  admitted 
by  them  to  be  in  their  hands. 

The  outline  of  the  facts  were  these — Owen  Botoen, 
being  possessed  of  cattle  and  sheep  and  some  other  per- 
sonal estate,  and  also  of  some  real  estate,  made  his  will, 
dated  the  12th  of  May,  1838,  and  thereby  gave  his  real 
estates  to  John  Leary,  since  deceased,  the  defendants 
Thomas  Hylamd,  and  Luke  Hyland,  since  deceased, 
upon  trust,  to  allow  his  wife  Mary  Bowen  to  enjoy  one- 
fifth  for  her  life  for  her  separate  use,  and  after  her  de- 
cease to  the  use  of  his  four  children,  Thomas,  William, 
Mary,  and  the  plaintiff,  Catherine,  as  tenants  in  com- 
mon, and  as  to  the  remaining  four-fifths  to  the  use  of 
his  said  children  as  tenants  in  common ;  and  as  to  cer- 
tain cattle  and  horses  depasturing  at  Maneroo  he  gave 
the  same  to  his  trustees  upon  trust  to  sell  sufficient  to 
produce  £200,  which  sum  he  gave  as  therein  mentioned, 
and  to  divide  the  remainder  between  his  wife  and  four 
children ;  and  as  to  the  residue  of  his  estate  the  testator 
directed  his  trustees  to  divide  the  same  amongst  his 
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children,  and  he  appointed  Mary  Bowcn,  his  wife,  and 
John  Leartfy  Thomas  Hylcmd^  and  Luke  Hyla/nd  execu- 
tors and  executrix  of  his  will,  and  guardians  of  his 
chUdren  during  their  minorities. 

The  testator  died  in  March,  1840,  leaving  his  widow 
and  four  children  him  surviving,  and  the  will  was  proved 
by  the  widow,  John  Leary  and  Thoniaa  Hyland.  The 
widow  married  John  OuHis  in  October,  1840,  and  died 
in  February,  1853.  Lea/ry  died  in  1854.  The  three 
elder  children  attained  their  ages  of  twenty-one  before 
1855,  and  the  plaintiff  attained  her  age  of  twenty-one  on 
the  Ist  July,  1857. 

The  defendant  Thomas  Eyland  had  the  general 
management  of  the  testator's  estate  from  the  time  of  his 
death,  though  John  Curtis^  after  his  marriage  with  the 
testator's  widow,  actively  assisted,  either  as  the  agent  of 
Thomas  Hyland,  or  on  behalf  of  his  wife. 

In  December,  1855,  there  was  a  family  meeting  at  the 
house  of  Thomas  Hyland,  when  he,  his  wife,  Jolm 
Curtis,  Thomas  Bowen,  William  Bowen,  Mary  Boweny 
who  had  married  Horsley,  and  the  plaintiff,  Catherine 
Bowen,  were  assembled,  and,  during  the  meeting,  Mr. 
WaJshf  an  attorney,  by  accident  joined  the  party. 

The  party  were  assembled  to  settle  the  trust  affairs 
under  Owen  Bowen*s  will,  the  personal  assets  having 
been  converted  into  money.  The  cattle,  and  a  station 
on  which  they  depastured  had  produced  the  sum  of 
£22,500;  some  sheep  and  household  furniture  had 
also  been  sold.  The  station  on  which  the  cattle  de- 
pastured belonged  to  John  Curtis,  and  he  was  entitled 
to  his  wife's  share  of  th0  testator's  personal  estate. 

The  accounts  were  gone  into  before  the  arrival  of  Mr. 
Walsh,  and  two  papers,  purporting  to  be  accounts,  were 
shown  him  as  having  formed  the  ground  of  settlement 
He,  at  the  request  of  the  parties,  prepared  an  agreement 
under  seal  for  a  release,  and  saw  the  three  elder  children 
sign  a  settlement  of  accounts,  but  stated  that  it  was  useless 
for  the  present  plaintiff  to  sign,  as  she  was  not  of  age.  The 
accounts  so  adopted  gave  to  John  Curtis  one  equal  fifth 
part  of  the  whole  fund  for  his  rights  and  services,  what- 
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ever  they  were,  and  a  sum  of  money  to  Thomas  Hylat^ 
for  his  services. 

The  plaintiff  knew  of  this  settlement,  and  the  general 
result,  if  not  the  particulars,  were  communicated  to  bar 
at  the  time  the  arrangement  was  made.  She  was  shown 
some  book  of  accounts  and  papers,  and  there  was  a 
general  conversation  about  the  arrnngement.  She  ap- 
peared, then,  to  have  been  satisfied,  but  she  was  without 
any  legal  adviser.  After  her  mother's  death  the  plaintiff 
resided  with  T.  Hyland  and  her  aunt  for  nearly  a  year, 
and  then  went  to  Miss  Moore^s  school,  where  she  re- 
mained till  she  married  Miss  Moore*8  brother,  which 
took  place  about  a  year  after  she  came  of  age.  After 
the  family  settlement  in  December  1855,  Thomas 
Hyland  retained  the  plaintiff's  share  of  the  estate,  which 
he  never  invested  for  her  till  she  came  of  age  in  July, 
1857.  At  that  time  the  plaintiff,  having  been  pressed 
to  lend  or  give  money,  and  not  having  confidence  in  her 
power  of  resisting  these  importunities,  consulted  Arch- 
bishop Folding  on  the  subject,  and  it  was  arranged  that 
she  should  make  a  settlement,  so  as  to  put  it  out  of  her 
power  to  dispose  of  her  property  during  her  life,  and 
should  appoint  a  solicitor  for  that  purpose.  There  was 
afterwards  a  meeting  at  the  Archbishop's  residence, 
when  the  Archbishop,  James  Ourtu,  OUbert  Wrighif 
a  solicitor,  and  the  plaintiff  were  present.  Mr.  Wrighi, 
then  received  instructions  to  prepare  the  settlement,  and 
it  was  arranged  that  he,  James  Cv/rtis^  and  /a&f> 
Dwyer  should  be  the  trustees. 

Mr.  Wright  prepared  a  draft  of  the  settlement,  which 
was  in  the  possession  of  the  plaintiff  for  a  week  or  two; 
but  before  it  was  executed  it  was  thought  expedient  by 
Mr.  Wright  that  the  property  to  be  settled  should  be 
ascertained,  and  in  the  latter  end  of  August,  or  be- 
ginning of  September,  1857,  he  wrote  to  ThomoA  Hyhni, 
requesting  him  to  come  to  Sydney  and  settle  the 
accounts. 

Mr.  Wright  had  received  no  information  from  the 
plaintiff,  or  from  any  other  person,  as  to  the  amount  or 
nature  of  the  plaintiff's  property. 
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T.  Hyland  and  his  wife  came  to  Sydney  a  few  days 
before  the  25th  of  September,  and  had  some  interviews 
with  Mr.  Wright,  who  about  this  time  prepared  a  release 
to  Hylatid  of  all  claims  which  the  plaintiff  had  in  respect 
of  his  acting  as  trustee. 

Thomas  Hylaiid  met  with  an  accident  some  years 
previously,  which  had  such  an  effect  on  his  mind  that 
bis  matters  of  business  had  since  that  been  transacted 
by  his  wife,  but  of  this  Mr.  Wright  was  not  then  aware. 

It  was  intended  that  the  execution  of  the  release  and 
the  settlement  of  the  accounts  should  have  immediately 
preceded  the  execution  of  the  settlement,  and  an  appoint- 
ment was  made  for  the  meeting  of  the  parties  on  the 
25th  of  September ;  the  release  and  settlement  not  being 
ready,  it  was  postponed  till  Saturday,  the  26th.  Nothing 
was  done  on  that  day,  and  an  appointment  was  made  for 
Monday,  the  28th. 

On  the  28th,  Mr.  Myers,  Mr.  WHgMs  clerk,  read 
over  the  release  and  the  account  which  was  afterwards 
signed — a  sort  of  balance-sheet — and  one  or  two  loose 
papers,  accounts  that  Hyland  handed  to  the  plaintiff 
in  the  presence  of  Hyland  and  his  wife.  Air.  Wright 
not  being  present,  an  appointment  was  then  made  for  the 
following  day. 

On  the  29th,  the  release  and  account  were  again 
read  over  by  Mr.  Wright  in  his  office,  to  the  plaintiff, 
in  the  presence  of  Mr.  and  Mrs.  Hyland,  and  Mr.  Jamea 
Curtis,  when  a  scene  of  confusion  took  place,  Mr.  Wright 
threatening  Hyland  with  legal  proceedings,  and  the 
plaintiff  and  her  aunt  in  tears.  On  this  occasion  Hyland 
reftised  to  give  up  the  balance  he  admitted  to  be  due 
unless  he  got  a  release. 

The  matters  then  in  dispute  were  not  the  accounts 
before  1855,  but  the  disbursement  accounts  by  which 
Hyland  claimed  to  have  allowed  him  £498  7s.,  and  the 
liability  of  Hyland  for  not  having  invested  the  balance 
supposed  to  be  due  in  1855,  and  which  he  had  retained. 
It  was  at  this  meeting  that  Mr.  Wright  was  first  informed 
of  the  settlement  of  account  in  1855. 
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Tbe  meeting  adjonmed  till  the  next  day.  Prior  to 
this,  on  the  26th,  some  aocoonts,  such  as  they  were, 
appear  to  have  been  given  to  Mi.  Wright.  The  one 
which  was  afterwards  signed  as  a  settled  account  by  the 
plaintiff,  was  merely  a  balance-sheet,  not  specifying  any 
particulars ;  and  the  other  accounts  furnished  were  not 
clear  and  satisfactory  accounts ;  there  were  no  vouchers 
produced  The  only  clear  account  furnished  was  that 
of  the  disbursements  made  by  Thomas  Hyland  since 
January,  1856. 

On  the  30th  (Tuesday),  the  parties  met  again,  when 
the  plaintiff  told  Mr.  Wright  that  she  was  perfectly 
satisfied  with  the  arrangement,  and  wanted  no  lawsuit, 
and  the  release  and  account  were  then  executed  and 
signed,  and  cheques  given  by  T.  Hyland  for  the  balance 
so  admitted  to  be  correct. 

Whilst  these  matters  were  going  on,  the  plaintiff  was 
staying  at  the  inn  where  Hyland  and  her  aunt  were 
lodging  with  them,  except  that  from  the  Saturday 
evening  till  the  Monday  morning  she  returned  to  Miss 
Maore^s  house.  Nothing,  however,  passed  between  the 
plaintiff  and  her  uncle  and  aunt  with  reference  to  the 
business  in  hand,  although  the  plaintiff  stated,  contra- 
dicting her  former  statement,  that  her  aunt  asked  her  to 
sign  the  release  at  that  time. 


During  the  argument,  an  arrangement  was  come  to 
with  respect  to  the  trustees  under  the  first  settlement, 
viz.,  James  CwrtiSy  John  Buyer,  and  Qilbert  Wright,  by 
which  it  was  agreed  that  all  allegations  of  improper 
conduct  with  regard  to  them  should  be  withdrawn,  and 
that  the  bill  should  be  dismissed  as  against  them  withoui 
costs.  During  the  argument,  also,  application  was  made 
by  counsel  for  the  plaintiff  to  amend  the  bill  by  praying 
an  account  against  the  defendant  John  Curtis,  and  by 
charging  him  as  having  received  and  misapplied  per- 
sonal property  of  the  testator,  Owen  Bowen^  whilst  he 
was  the  husband  of  the  executrix,  Mary  Bowen,  which 
was  refused  as  altering  the  nature  of  the  bilL  The 
plaintiff's  counsel  then  admitted  that  as  the  bill  was 
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framed,  it  most  be  dismissed  agaiust  John  Curtis  with 
costs. 

Sir  William  Manning,  Q.  C,  Murray,  and  Isaacs  for  the 
plaintiff,  entered  into  an  examination  of  the  facts  of 
the  case,  to  show  that  the  release  was  executed  improvi- 
dently  and  under  undue  influence;  that  the  plaintiff 
was  at  the  time  of  the  execution  only  a  few  months 
over  age,  and  was  not  of  very  strong  mind;  that  no 
proper  accounts  had  been  tendered;  and  that  at  the 
meeting  at  which  the  release  was  executed,  Hyhmd  had 
threatened  that  if  it  was  not  executed  he  would  fight  the 
plaintiff  with  her  own  money,  a  considerable  sum  being 
then  in  his  hands.  The  learned  counsel  cited  the  fol- 
lowing cases  and  authorities : — Boche  v.  Morgall  (a), 
Bowles  V.  Stewart  (J),  Oee  v.  Spencer  (c).  Cocking  v. 
Pratt  (d),  Wedderbum  v.  Wedderhurn  (e),  Hugev/nin 
V.  BaseUy  (/),  Griffiths  v.  Va/n  Heythen  (g),  Evans 
V.  Ll&wdlyn  (A),  Chesterfield  v.  Sir  A.  Janssen  (i), 
Fontianque  on  Equity,  cL  3,  s.  8,  Story  on  Equity 
Jurisprudence,  ss.  141, 151,  251,  309,  317-^20. 

Chrdon  for  the  defendants  James  Curtis,  Dwyer,  and 
Wright. 

Martin,  Q.  C,  and  Francis  for  the  defendant  John 
Curtis. 

Sheppard  for  the  defendants  8.  Moore,  B.  W.  Moore, 
Treeve^  and  Gardiner. 

Gordon  and  Butler  for  the  defendant  Thomas  Eyland. 

The  real  object  of  this  suit  is  to  set  aside  a  release  and 
settled  account,  in  consideration  of  which,  a  sum  of 
money  has  been  handed  over  to  the  plaintiff.  The 
plaintiff  was  put  to  her  election  whether  she  would  refer 
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(o)  1  Vera.,  32. 
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the  taking  of  the  account  to  the  Court  of  Equity,  or 
admit  Hylcmd^s  representation  of  them.  She  chose  the 
latter,  and  having  obtained  the  advantage,  now  seeks  to 
get  rid  of  the  settlement  This  is  far  different  from  the 
cases  cited,  which  have  been  those  of  bounty.  A  trans- 
action like  this  may  be  upset  when  there  has  been  proved 
to  be  surprise,  fraud,  undue  influence,  or  want  of  proper 
information  as  to  the  rights  of  the  party ;  but  the  cir- 
cumstances of  this  case  entirely  rebut  any  such  inference, 
the  plaintiff  consulted  the  Roman  Catholic  Archbishop, 
and  acted  entirely  under  the  advice  of  the  solicitor 
appointed  by  him  for  her  assistance.  She  was  of  age,  and 
for  some  time  residing  away  from  her  relatives.  Some 
weeks  were  employed  in  arranging  this  settlement.  The 
accounts  seem  to  have  been  explained  to  her.  She  had, 
in  1855,  executed  a  family  settlement  Her  solicitor 
examined  the  accounts  and  gave  his  consent  to  the 
settlement  of  them  and  to  the  release.  The  learned 
Counsel  commented  on  the  authorities  adduced  by  the 
plaintiff,  and  cited  the  following  cases  and  authorities:— 
Gory  V.  (hry  (a),  Gordon  v.  Oordon  (i),  HoglUon  v. 
HogUon  (c),  Bradley  v.  Baker  (d),  Stanes  v.  Parker  (e), 
Lewin  on  Trusts,  p,  373. 

The  Primaby  Judge.  Prima  fade^  a  release  and  the 
settlement  of  accounts,  without  a  thorough  investiga- 
tion, between  a  guardian  trustee  and  ward  within  three 
months  after  he  comes  of  age,  cannot  stand— it  is 
against  the  policy  of  the  law ;  for,  whether  it  be  a  gift 
to  a  guardian  by  the  ward,  or  the  release  of  a  claim 
which  the  ward  has  on  the  guardian,  it  is  the  same  thing. 
Still,  if  the  guardian  trustee  can  make  out  a  case  of  per- 
fect knowledge  by  the  ward  of  all  the  facts  of  the  case  and 
of  the  position  in  which  the  ward  stands,  that  no  motive 
except  that  of  gratitude  has  any  influence  on  him,  and 
the  guardian  has  denuded  himself  of  the  subject  matter 
of  the  trust,  under  such  circumstances  a  gift  or  a  release 
to  the  guardian  might  stand  good.    The  case,  however, 


(a)  1  Vee.,  sen.,  19. 
(c)  15  Beav.,  278. 
(6)  9  Beav.,  385. 


(6)  3  Swaust  463. 

(d)  7  DeG.  M.  &G.,  597. 
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must  bear  the  closest  inspection,  and  be   transparent, 
clear  of  all  suspicion  of  ignorance  or  undue  influence. 

Now,  what  was  the  amount  of  knowledge  which  the 
plaintiff  had  in  the  present  case.  She  knew  that  in 
1855  there  had  been  a  settlement  between  Hyland  and 
her  brothers  and  sister — ^this  was  nearly  two  years  before 
— ^she  may  have  recollected  that  she  was  then  satisfied 
with  it;  but  it  is  most  improbable,  if  she  had  then 
known  all  the  particulars  and  understood  them,  that  she 
could  know  them  at  the  time  of  her  executing  the  release. 
I  do  not  say  but  that  a  person  of  full  age  and  free  from 
undue  influence  might,  under  such  circumstances,  have 
said,  I  put  implicit  confidence  in  what  my  brothers  and 
sisters  have  done,  and  am  ready  to  take  the  same  course 
without  investigating  the  accounts ;  but  I  think  such  a 
course  could  not  be  taken  between  a  ward  just  come  of 
age  and  her  guardian,  he  retaining  the  trust  property  in 
his  hands.  Again,  a  person  of  full  age,  and  not  under 
undue  influence,  might  say,  when  he  hears  a  dispute 
between  his  solicitor  and  trustee,  I  waive  all  claim  which 
I  may  have ;  I  know  that  my  solicitor  is  of  opinion  that 
those  claims  are  valid,  but  I  will  give  them  up.  I  do 
not  think,  however,  that  this  could  be  allowed  where  a 
guardian  trustee  is  accounting  with  his  ward  just  come 
of  age,  especially  if  such  guardian  has  not  denuded  him- 
self of  the  trust  fund. 

In  the  present  case,  what  was  the  influence  which 
might  have  induced  the  execution  of  this  release  and 
settlement  of  account  ?  A  large  sum  of  money  was  in 
the  hands  of  the  guardian  ti*ustee,  and  he  refused  to  give 
it  up  unless  a  release  were  executed.  In  EylUm  v. 
EyUon  (a).  Lord  Eardwick,  speaking  of  a  gift  to  a 
guardian,  the  ward  being  j  ust  of  age,  says  ''  That  is  the 
very  time  at  which  there  is  the  best  opportunity  to  take 
the  advantage  of  getting  such  a  bounty  as  this,  for  at 
that  very  time  the  estate  is  to  be  accounted  for  and  de- 
livered up.  The  thing  speaks  for  itself — 'I  will  not 
deliver  up  the  estate  you  are  entitled  to,  and  account, 
unless  you  give  me  this.' "     What  Lord  Eardwick  sup- 

(a)  2  Ves.  sen.,  549. 


1862. 
Moore 

V. 

Curtis. 
Moore 

V. 

Utland. 


10 


SUPKEME  COURT  REPORTS. 


1862. 

MOOBE 
V. 

Odetis. 

MoOBE 
V. 

Htland. 


poses  to  be  said  is  in  the  present  case  actually  said.  It 
is  true,  if  we  believe  what  the  plaintiff  says,  that  she 
executed  the  release,  thinking  it  to  be  a  receipt^  and 
signed  the  account,  thinking  it  to  be  her  school  bills, 
this  threat  could  not  have  influenced  her  to  execute 
those  instruments.  I  cannot  say,  however,  that  her 
evidence,  either  for  or  against  herself,  has  much  weight 
with  me.  The  threat,  however,  had  some  influence  on 
Mr.  Wrtghty  and  I  cannot  but  think  must  have  had 
some  on  the  plaintiff.  Again,  there  was  the  attachment 
the  plaintiff  felt  towards  her  aunt  operating  upon  her, 
and  this  was  brought  to  bear  on  her  by  the  request  made 
to  execute  the  release  at  the  meeting,  whether  anything 
passed  whilst  the  plaintiff  was  staying  with  her  aunt  or 
not.  There  was  the  reference  to  the  kind  treatment  she 
had  experienced,  and  the  expression  used  by  Hyland,  that 
this  was  the  return  he  got  for  taking  care  of  her.  Again, 
could  she  be  said  to  act  with  freedom  and  without  undue 
influence  when  the  discussions  which  took  place  between 
her  solicitor  and  Hyland  made  her  cry,  and,  according  to 
one  of  the  witnesses,  there  was  great  weeping  and  wailing  ? 
It  may  be  said,  however,  that  the  plaintiff  had  present 
at  these  discussions  her  solicitor,  and  on  one  occasion  one 
of  her  trustees,  and  that  her  solicitor  ultimately  advised 
her  to  execute  the  release.  The  plaintiff,  however,  ap- 
pears to  have  acted  independently  of  her  solicitor.  She 
had  never  explained  her  position  to  him,  never  had  any 
private  meetings  with  him,  she  never  told  him  of  the 
family  settlement  in  1855,  and  on  the  last  occasion,  the 
meeting  of  the  30th,  she  said  she  had  come  prepared  to 
execute  the  release.  The  solicitor  had  asked  for  accounts 
which  were  never  furnished ;  he  was  in  part  influenced 
by  the  threat  made  by  Hyland,  and  on  the  whole  does 
not  appear  to  have  exercised  that  influence  which  a 
solicitor  ought  to  exercise  under  such  circumstanoe& 
He  used  his  endeavour  to  induce  T.  Hyland  to  produce 
better  accounts,  and  threatened  him  with  legal  proceed- 
ings, but  allowed  the  plaintiff  to  have  her  own  way 
when  she  was  willing  to  execute  the  release  without  the 
accounts  being  investigated. 
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The  defendant  Hyland  has  not  established  a  case  so 
clear  as  to  authorize  the  Court  to  say  that  this  trans- 
action— one  against  the  policy  of  the  law  and  prima  facie 
invalid — ought  to  stand,  and  it  is  for  him  to  do  so. 
Archer  v,  Hudson  (a). 

The  bill  must  be  dismissed  against  James  Cv/rtisy 
Johth  Dtoyer,  and  OUhert  Wright,  without  costs.  The 
release  and  settlement  of  accounts  must  be  declared  to  be 
void.  I  do  not  see  very  well  what  decree  can  be  made  for 
jT.  Hyland  to  account,  for  this  appears  to  be  intended 
to  be  an  administration  suit,  and  the  representatives  of 
the  deceased  executors  are  not  parties.  It  seems  not  to 
be  a  suit  against  T.  Hyland  as  a  trustee  seeking  relief 
against  him  for  his  own  acts,  but  one  to  establish  the 
willy  and  for  accounts  of  the  administration  of  the  estate. 
This  point  was  not  discussed  at  the  hearing,  and  I  should 
like  to  hear  counsel  on  it.  It  is  very  different  from  the 
question  whether  John  Gv/rtis  should  be  a  party  as 
acting  in  the  administration  of  the  estate,  which  I  have 
before  decided.  I  will  not,  however,  actually  dismiss 
the  bill  against  him  till  I  hear  what  is  to  be  urged  about 
the  decree  for  accounts. 


1862. 


MOOBE 
V. 

Curtis. 

MOOBE 
V. 

Hyland. 


The  question  as  to  whether  a  decree  to  account  could, 
under  the  bill  as  framed,  be  made  against  Thomas 
Hyland,  was  subsequently  argued  before  His  Honor, 
and  an  order  was  made  on  the  4th  of  December,  1860, 
that  the  suit  should  be  dismissed  as  against  John  Cv/ttis, 
James  Curtis,  John  Dwyer,  and  GiXbert  Wright,  and  that 
the  cause  should  be  adjourned  over,  with  liberty  for 
the  plaintiff  to  amend  her  bill  by  adding  proper  parties 
with  apt  words  to  charge  them,  and  to  bring  on  this 
cause  again  to  a  hearing,  as  she  should  be  advised. 


The  plaintiff  accordingly  amended  her  bill,  by  striking 
out  all  that  related  to  matters  as  to  which  the  suit  was 
dismissed,  by  showing  why  two  of  the  executors  of 
the  will  of  Owen  Bowen  should  not  be  made  parties; 
the  death   of   Mary  Curtis,   the   remaining   executrix; 


AprU  11. 


(a)  7  Beav.,  551. 
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1862.  and  that  the  new  defendant^  Oeorge  Snow,  had  obtained 
letters  of  administration  to  her ;  and  praying  an  account 
of  the  personal  estate  and  of  the  rents  and  profits  of 
the  real  estate  of  Owen  Bowen  received  by  Mary  Curtis 
and  Thomas  Hyland,  as  executor  and  executrix,  or 
which,  without  their  wilful  default,  might  have  been 
received,  and  of  their  application  thereof,  and,  if  neces- 
sary, of  his  debts  and  funeral  and  testamentary  expenses, 
and  that  the  release  executed  by  the  plaintiff  to  TJwmas 
Hyland,  might  be  declared  to  be  void  and  be  cancelled. 
No  answers  were  required  to  this  amended  bill,  and  none 
were  put  in,  but  the  plaintiff  filed  a  replication. 

Sir  WiUiam  Manntng,  Q.C.,  and  Milford  for  the 
plaintiff. 

Ma/rtm,  Q.  C,  Gordon,  and  BuMer  for  the  defendant, 
Thomas  Hylamd,  insisted  that  the  bill  should  be  dis- 
missed, as  the  order  of  the  Court  had  not  been  complied 
with;  an  entirely  new  case  had  been  made  by  the  bill, 
a  fresh  replication  filed,  and  the  amended  bill  served 
on  all  the  defendants. 

Sheppard  for  the  defendants  George  Snow,  S.  Moore^ 
J3.  W.  Moore,  J.  B.  Treeve,  and  WiUiam  Gardiner, 
consented  on  behalf  of  G.  Snow,  the  representative  of 
the  deceased  executor,  to  a  common  decree  for  account, 
but  did  not  admit  assets. 

April  22.  The  Primary  Judge.  Neither  Mary  Curtis,  nor 
her  representative,  George  Snow,  were  parties  to  the 
bill  as  originally  framed,  nor  when  the  evidence  was 
taken;  it  is  clear,  therefore,  that  Snow  is  not  bound 
by  such  evidence,  and  unless  he  had  consented  to 
the  decree,  I  should  not  have  been  able  to  make  a 
decree  against  him,  for  all  that  is  proved  against 
him  is,  that  he  is  the  personal  representative  of  Mary 
Curtis,  but  she,  as  against  him,  is  not  proved  to  be  the 
executrix  of  Owen  Bowen.  The  consent  of  Sn&io,  how- 
ever, puts  the  case  in  the  same  condition  as  if  it  had 
been  proved  against  him  to  the  extent  of  his  admitted 
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liability.  The  proof  then,  as  against  the  defendants 
Hyland  and  Snow,  is,  that  Hyland,  by  the  evidenoe 
originally  taken,  is  shown  to  be  a  defaulting  executor 
and  trustee,  and  is  liable  to  account  for  his  wilful  neglect 
and  default  Mary  Curtis  is  not  shown  to  have  been 
so,  and  the  common  account  can  only  be  had  against 
her.  The  evidence  as  to  the  execution  of  the  release 
does  not  affect  Mary  Curtis  or  Srunv,  and  it  was  taken 
in  the  presence  of  Thomas  Eyland,  so  that,  in  pursuance 
of  any  former  judgment,  I  shall  now  decree  it  to  be  void, 
and  direct  it  to  be  cancelled. 

The  chief  objection  to  my  making  this  decree,  taken  by 
Thomas  Hyland,  was  that  the  replication  in  the  amended 
suit  ought  to  be  taken  off  the  file.  There  is,  however, 
no  motion  made  to  take  it  off  the  file,  and  either  it  is  a 
nullity,  and  immaterial  so  far  as  Hyland  is  concerned,  or 
there  is  no  other  way  in  which  the  facts  introduced  by  the 
amendment,  if  material  to  him,  can  be  put  in  issue.  It 
may  be  that  Hyland  had  an  interest  in  the  statements  in 
the  amendment,  and  the  replication  could  not  therefore 
be  a  nnllity,  though  it  was  proved  before  that  Mary  Curtis 
was  one  of  the  representatives  of  Owen  Bowen,  and  that 
IJeary  had  never  acted;  and  Luke  Hylamd  proved  the 
will  because  he  was  interested  in  knowing  whether  Mary 
Curtis  had  left  assets,  and  whether  her  representative 
was  before  the  Court.  Supposing  him  to  be  so  interested, 
there  is  no  way  in  which  those  matters  could  be  put  in 
issue  but  by  filing  a  replication  to  the  statement  of 
them,  though  no  answer  was  put  in;  and  it  is  quite 
clear  that  the  making  Snow  a  party,  and  showing  him 
to  be  the  administrator  of  Mrs.  Curtis,  is  within  the 
terms  of  the  order  authorizing  the  amendment;  and 
everything  else,  as  far  as  Hyland  was  concerned,  had 
been  proved  before  the  amendment  was  made.  It  is  to 
be  observed  that  Mary  Curtis  is  not  charged  in  the 
amended  bill  with  any  wilful  neglect  or  default,  what- 
ever the  prayer  may  be.  We  have  nothing  now  to  do 
with  the  propriety  of  the  order  made  by  me.  It  cer- 
tainly saved  the  expense  of  taking  the  evidence  over 
again,  or  at  least  opening  it,  and  I  do  not  see  but  that  it 


1862. 
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V. 
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was  justified  according  to  the  practice  of  the  Court,  for 
it  authorized  the  introduction  of  new  parties  with  apt 
words  to  charge  them.  Snow  was  introduced  as  a  party, 
and  the  words  used  for  charging  him  were  those  show- 
ing that  he  was  the  administrator  of  Mary  Ourtis.  The 
order  having  been  made,  if  the  new  facts  were  of  impor- 
tance to  T.  Bylandy  and  were  authorized  by  the  order, 
the  only  way  of  putting  them  in  issue  as  to  him  was  by 
filing  a  replication.  Though  he  may  be  interested  in 
knowing  who  represents  Mrs.  OurHSf  and  whether  she 
left  assets,  there  is  nothing  charged  against  Thomas 
Hyland  by  the  amendments  which  was  not  charged 
before;  he  is  originally  charged  with  being  liable  for 
his  wilful  defaults,  and  the  prayer  of  the  amended  bill 
extends  to  such  a  charge.  Such  a  charge  made  generally, 
as  is  the  case  in  the  original  bill,  includes  all  de&ults, 
whether  committed  by  himself  alone  or  jointly  with 
another. 

The  cases  decided  in  England  since  the  year  1845  do 
not  apply  to  proceedings  in  this  colony,  for,  by  the  rules 
of  that  year,  not  adopted  here,  only  one  replication  was 
to  be  filed  in  the  suit ;  with  us  a  replication  may  be  filed 
to  each  answer. 

It  is  stated  in  Hinders  and  DcmeCs  works  on  the 
practice  in  Chancery,  that  if  the  parties  are  added  after 
replication  the  cause  must  be  heard  as  to  such  parties 
on  bill  and  answer,  but  it  is  difficult  to  discover  a  reason 
for  such  rule  as  the  replication  already  filed  would  remain 
effectual  against  the  original  parties  as  to  facts  already 
cited,  and  the  new  parties  might  be  treated  as  to  the 
new  statements,  as  if  parties  to  a  new  suit,  and  so  their 
answers  might  be  replied  to.  Indeed,  doubt  is  thrown 
on  the  rule  in  the  case  of  James  v.  James  (a). 

Notwithstanding  the  English  rule  as  to  there  being 
only  one  replication  in  a  cause,  Mr.  Smithy  in  his  Prac- 
tice, says  that  if  at  the  hearing  the  cause  is  ordered  to 
stand  over  to  amend,  with  liberty  to  add  parties,  a  repli- 
cation may  be  filed  to  the  new  defendants  without  order, 
although  one  replication  has  been  filed  in  the  cause. 

(a)  4  Beav.,  578. 
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Tbe  case,  therefore,  stands  thus: — The  only  matter 
put  in  issue  in  the  amended  suit  which  was  not  put  in 
issue  before,  was  the  death  and  representation  of  Ma/ry 
Owiis.  Now,  if  Thomas  Hyland  were  interested  in 
disputing  this,  the  only  way  in  which  it  could  be  put 
in  issue  as  to  him,  was  by  a  new  replication  ;  if  he  were 
not  so  interested,  then  the  new  replication  was  a  nullity 
as  to  him,  and  there  is  no  application  to  take  it  off 
the  file. 

As  to  George  8naWy  he  waives  all  objections,  so  that 
the  decree  can  be  made  against  him,  as  I  have  said. 

The  decree  must  declare  the  will  to  be  established; 
an  account  against  Hyland  as  executor  and  trustee  of 
what  he  has  received,  or  might  have  received,  but  for  his 
wilful  default;  an  account  against  Snow  of  the  assets 
of  the  testator  come  to  Mary  Owrtis^  hands  as  executrix 
and  trustee,  and  of  the  application  of  the  receipts — and 
not  admitting  assets  of  Mary  Gwrtis  come  to  his  hands, 
there  must  be  an  account  of  her  assets ;  and  the  release 
must  be  declared  to  be  void,  and  ordered  to  be  cancelled. 
Reserve  further  consideration  and  costs. 


1862. 
Moore 

V. 

Curtis. 
Moore 

V. 

Hyijind. 


MoMuLLEN  against  Walker. 

THE  Bill  in  this  suit  was  filed  by  J.  F.  MoMvilm 
against  J.  Walker  and  others,  and  contained  a 
statement  that  J.  F.  MeMtdlen  was  instituting  this  suit 
on  behalf  of  the  Union  Bank  of  Australia,  under  the 
provisions  of  a  certain  Act  of  the  Governor  and  Council 
of  New  South  Wales,  passed  in  the  11th  year  of  the 
Beign  of  Her  Majesty  Queen  Victoria,  and  intituled 
^An  Act  to  amend  an  Act  for  facilitating  proceedings 
by  and  against  a  certain  Banking  Company,  entitled 
the  Union  Bank  of  Australia,  and  for  other  purposes 
therein  mentioned ; "  and  also  a  statement  that  the  said 
J.  F.  MoMuUen  was  then  resident  at  Melbourne. 

The  defendants  put  in  their  answers  without  taking 
any  objection  to  the  competency  of  tbe  petitioners  to 


February  28. 
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1862.        institute  this  suit  on  behalf  of  the  Bank,  and  a  replication 
McMuLLEN    was  filed  on  the  6th  October,  1861. 
WaTkeb  ^  ^^  ^^^^  November,  1861,  a  decision  was  made 

by  His  Honor  the  Chief  Justice,  in  Chambers,  in  a  case 
of  MeMuUen  y,  Ansell,  to  the  effect  that  an  Inspector 
who  was  not  resident  in  this  colony,  could  not  bring  an 
action  on  behalf  of  the  Union  Bank,  under  the  proyi- 
sions  of  the  Act  above  quoted. 

In  consequence  of  this  decision,  the  plaintiff  moved 
on  the  28th  day  of  February,  1862,  that  the  replication 
filed  in  this  suit  might  be  withdrawn,  and  the  Bill  and 
interrogatories  amended,  by  substituting  the  name  of 
Alexander  McDonald  for  that  of  John  FrankUn  MeMnUefi, 
as  the  petitioner  in  this  suit,  and  that  such  other  amend- 
ments in  the  said  Bill  and  interrogatories  might  be  made 
as  by  such  substitution  should  be  rendered  necessary 
and  proper. 

The  Primary  Judge.  The  grounds  of  the  decision 
of  the  Chief  Justice,  in  the  case  of  MeMvUen  v.  AnafS^ 
do  not  appear  to  be  set  forth  in  the  judgment  as  reported 
in  the  newspapera,  nor  does  it  appear  that  the  question 
was  at  all  fully  argued  before  him.  I  do  not  concur  in 
that  decision,  and  must,  therefore,  refuse  this  motion, 
but  without  costs ;  that  the  parties  may,  if  they  choose, 
appeal  and  bring  the  matter  before  the  full  Court. 

April  29.         The  appeal  in  this  case  came  on  before  the  full  Court 
on  the  29th  day  of  April. 

Gordon  for  the  Appellant.  As  we  desire  only  to 
obtain  the  decision  of  the  Court  on  this  question,  and  to 
set  our  bill  correct  in  form,  I  will,  with  permission  of 
the  Court,  argue  that  MeMvUen^  the  present  Inspector 
of  the  Bank,  though  resident  in  Melbourne,  is  the  proper 
person  to  sue. 

There  are  two  Acts  relating  to  this  bank  at  present 
in  force  in  this  colony — the  Act  3  Vic,  and  the 
Act  11  Vic.  The  former  provides  only  a  machinery 
for  suing  and  being  sued,  and  requires  that  the  In- 
spector should  be  resident  in  the  colony.  The  latter 
Act.,  which  was  passed  to  amend  the  former,  provides 
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for    the  vesting  of  all  the  property  of  the   bank   in         18G2. 
the  Inspectors  for  the  time  being.    It  makes  no  mention     mcMdllbn 
of  the  necessity  that  the  Inspector  should  reside  in  the  ^* 

colony,  and  sect.  2  of  the  latter  Act  enacts  that  all  bonds, 
mortgages,  contracts,  &c.,  are  to  be  enforced  and  sued 
upon  in  the  name  of  the  Inspector  for  the  time  being — 
and  that  the  death,  resignation,  removal,  or  other  act  of 
the  Inspector  is  not  to  abate  the  suit.  Section  4  enacts 
that  any  director  may  continue  the  suit,  but  in  the  cor- 
responding section  in  the  Act  3  Vic,  it  is  declared  that 
any  director  in  Sydney  may  continue  the  suit.  Section 
7  enacts  that  all  contracts,  agreements,  &c.,  made  or  to 
be  made,  given  or  granted  by,  to,  or  on  behalf  of  the 
said  Compau),  shall  and  may  be  made  and  executed  and 
enforced  hy,  to,  or  against  the  Inspector  for  the  time 
being  of  the  said  Bank,  and  the  same  shall  be  binding 
upon  the  said  Company  and  the  capital  stock  thereof.  If 
the  two  Acts  are  to  be  construed  together,  it  will  follow 
that  if  at  any  time  a  director  should  bring  an  action  on 
behalf  of  the  Bank,  the  Inspector,  though  absent,  must 
be  made  a  party,  as  all  the  property  of  the  Bank  is  vested 
in  him. 

Sir  W.  Manningy  Q.  C,  and  Milford  for  the  respondents. 
With  respect  to  costs,  it  would  not  be  competent  for  us 
to  appeal  solely  for  costs,  but  when  the  whole  matter  is 
brought  before  the  full  Court,  the  costs  of  the  original 
motion  and  appeal  may  be  decided  together.  After  re- 
plication the  Court  will  not  allow  the  change  of  a  sole 
plaintiff ;  although  the  Court  has  allowed  plaintiffs  to  be 
added,  Jones  v.  Bose  (a),  Hitchens  v.  Congreve  (h),  Mac- 
donald  is  not  mentioned  in  the  memorial  of  the  Board  of 
Directors,  required  to  be  enrolled  by  3  Vic. 

Gordon  in  reply.  If  at  the  hearing  it  be  shewn  that 
Macdondld  is  the  wrong  person  to  sue,  the  bill  can  then 
be  dismissed.  The  Court  will  only  see  that  the  interests 
of  the  defendants  are  not  prejudiced.  Hitchens  v.  Gon- 
greve  (i). 

(a)  4  Hare,  52.  (6)  1  Sim.  500. 

B 


V. 

Walkxb. 
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1862.  Stephen,  C.  J.     Whatever  doubt  may  exist  from  the 

MoMuLLBN  construction  of  the  other  sections,  I  am  of  opinion  that 
sect.  7  of  11  Vic.  sets  the  matter  at  rest  The  Inspector 
under  the  circumstances  is  the  proper  person  to  sue. 
The  decision  in  the  case  of  MeMidlen  v.  Ansell  is  reversed. 
That  decision  was  made  in  chambers,  and  was  delivered 
under  the  impression  that  the  que&tion  would  afterwards 
be  brought  before  the  full  Court  for  final  adjudication. 
The  appeal  must  be  dismissed  with  costs,  as  the  plaintiff 
is  seeking  for  a  benefit  for  himself  in  setting  his  suit  in  a 
proper  form. 

MiLFOBD,  J.  I  agree  with  the  decision  made  by  my 
brother  the  Chief  Justice.  If  the  appellant  had  succeeded 
in  his  motion,  he  would  have  had  to  pay  costs. 

Wise,  J.  I  agree  with  the  decision  made  by  my 
brother  Judges,  and  add  only  that  apparently  there  may 
be  a  difference  between  the  power  of  the  Bank  as  plaintiffs 
or  defendants.  There  seems  to  be  no  provision  for 
actions  of  tort. 


Cowling  against  Douglas. 


A.  B.  claiming 

nnd^^a^-    T^^  plaintiff,  Guthhert  Gowlmg,  in  this  case  moved 


perfect  voiun-   -*-.    for  an  injunction  to  restrain  the  defendant,  Joseph 

c^L^^Bouffht  I^o^^^»  ^^^^  proceeding  in  an  action  of  ejectment  in 
torestrainhim  respect  of  Certain  lands  to  which  Cowling  claimed  to  be 
^^in^«r^'  ©i^tit^^d  under  the  following  circumstances,  as  mentioned 
action  of  eject-  in  his  bill: — D(mgla8y  who  was  father-in-law  of  Goiih 
cover  the^  Zmgr,  being  seized  under  a  grant  from  the  Crown  of 
lands.  Hdd,  certain  lands  at  the  Kurrajong,  and  being  desirous  to 
no^itleto  make  a  provision  for  his  daughter  and  her  family, 
enable  him  to  endorsed  a  memorandum  on  the  grant  in  the  following 
iLR insisted  words: — "I  transfer  these  deeds  to  Guthhert  Cowling, 
on  i^P'^^  on  the  terms  that  the  within  named  farm  is  neither  to  be 
by  him  on       sold  or  mortgaged,  but  to  descend  to  the  next  of  kin  in 

^ewThaUhis  ^^^  ^^^^^y  ^^^  ®^®^-  ^^^^^  *^^^  ^^^^  November,  1850." 
gave 'him  no     Douglos    aj£xed  his   mark   to   this  memorandum,  aud 

injunction!      handed  over  to  Cowling  the  grant  and  some  other  deeds 


CASES  IN  EQUITY.  10 

relating  to  the  land,  and  Cowling  thereupon  entered  into        1862. 
possession,  and  expended  on  the  premises  a  considerable      OowLiNa 
sum  of  money  in  improvements.     On  the  1st  of  April,      pouoLAa 
1862,  Douglas  brought  an  action  of  ejectment  against 
Cowling^  in  respect  of  the  lands  comprised  in  the  grant ; 
whereupon  Cowling  filed  his  bill  in  Equity,  praying  that 
Douglas  might  be  declared  a  trustee,  and  might  be  de- 
creed to  execute  a  conveyance  of  these  lands  in  fee  simple 
to  Cowling,  and  that  Dov^las  might  be  restrained  from 
proceeding  with  his  action  of  ejectment    There   were 
some  affidavits  filed  controverting  most  of  the  facts  above 
stated. 

MUfori  for  the  plaintifi*.  The  endorsement  upon  the 
deed,  coupled  with  admittance  into  possession,  amounts 
to  a  complete  creation  of  a  trust,  and  removes  the  case 
from  the  principle  laid  down  in  Ellison  v.  Ellison  (a). 
The  defendant  having  stood  by  and  seen  the  plaintiff 
building  upon  the  land,  is  estopped  in  equity  from  sapng 
the  land  was  his ;  Cawdor  v.  Lewis  (I).  At  all  events  the 
plaintiff  under  the  circumstances  is  entitled  to  a  lien  on 
the  land  for  the  money  expended  by  him  in  improvements, 
HoUingworth  v.  Ramsay,    April  18,  1860. 

Gordon  for  the  defendant.  This  is  an  imperfect 
voluntary  contract.  The  grantor  has  a  locus  pamitentice, 
and  the  Court  will  not  interfere  to  perfect  such  a  title. 
Spence,  Eq.  Jur.  (o).  Antrohus  v.  Stnitk  (d).  Jeffreys 
V.  iJeffreys  (e).  Edwards  v.  Jones  (/).  Meeh  v.  Kettle- 
well ,  ig).  Scales  v.  Maxide  (h).  Lewin  on  Trusts  (i). 
Smith's  Eeal  and  Personal  Property  Qc).  Even  at  the 
hearing,  the  Court  could  not  compel  Douglas  to  convey 
the  legal  estate,  therefore  it  will  not  restrain  the  action 
of  ejectment.  The  money  expended  in  improvements 
could  not  give  Cowling  a  right  to  call  for  the  legal  estate ; 
it  would  be  at  most  only  a  charge  on  the  land,  and  would 

(a)  1  White  v.  Tudor.  L.  C.  199.  (6)  1  Y.  &0.,  427. 

(c)  VoL  2,  p.  891.  Id)  12  Ves.  39,  p.  46. 

(a)  1  Or.  &  Ph.  138.  (/)  M.  &  Or.  226. 

{g)  1  Hare.  342.  (A)  6  De.  G.  M.  &  G.  43. 

(0  P.  97.  Qs)  P.  669. 
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^^^-        not  aflfect  the  dovolution  of  the  legal  estate.    ButOwIinj 
CowLiKQ      knew  the  title  upon  which  he  was  expending  his  money, 

Douglas.  ^^^  *^®  '"^^®  ^^  equity  in  all  such  cases  as  laid  down  in 
Benie  y.  Young  (a)  is,  that  if  a  man  places  his  property 
on  the  land  of  another,  with  full  knowledge  of  that  per- 
son's title,  the  fact  that  the  landowner  assented  to  its 
being  placed  there  gives  no  equity  to  have  it  restored. 

The  Fbihabt  Judge.  I  do  not  consider  that  this  is  a 
case  in  which  the  Court  will  grant  an  injunction  to  re- 
strain the  defendant  from  proceeding  with  his  action  at 
law.  The  facts  of  the  case  do  not  disclose  a  complete 
trust,  nor  do  they  amount  to  a  transfer,  and,  therefore, 
the  Court  will  not  interfere  to  perfect  the  title.  The 
cases  which  have  been  decided  on  the  question  of  im- 
provements made  on  land  held  under  an  invalid  title, 
appear  to  me  to  be  divided  into  two  classes — those  in 
which  a  valuable  consideration  has  been  given,  and  those 
in  which  there  has  not.  Where  a  lease  has  been  gi?en, 
there  has  been  valuable  consideration ;  but  in  this  case, 
there  is  nothing  but  the  consideration  of  natural  love  and 
affection.  The  decree  in  this  case,  supposing  a  lien  to  be 
established  by  it,  would  not  be  that  the  legal  state  should 
be  transferred  to  the  plaintiff,  but  that  there  should  be  a 
sale  for  the  amount  of  the  money  expended  in  improve- 
ments, which  would  not  cause  the  legal  estate  to  be  trans- 
ferred to  the  plaintiff;  and,  therefore,  the  Court  would 
not  now  interfere  by  injunction  to  prevent  the  defendant 
from  having  the  benefit  of  the  legal  estate  now  vested  in 
him. 

(a)  2  De  G.  &  J.  186,  p.  142. 
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JoBBiNs  against  Styles.  May  6,  i  862. 

THIS  was  an  appeal  from  a  decision  of  the  Master  in  An  attorney, 
Equity,  that  a  warrant  taken  out  in  this  suit  in  the  ^  England! 
name  of  an  attorney  who  was  out  of  the  jurisdiction  of  left  his  clerk 

this  Court  was  bad.  an  attorney  to 

By  the  decree  made  in  this  cause  on  the  13th  day  of  conduct  his 
October,  1857,  it  was  ordered  that  it  should  be  referred  gySney^and 
to  the  Master  in  Equity  to  take  an  account  of  the  debts,  <»Tfy.<>"*^P, 

smtfl  m  WDicii 

funeral,  and  testamentary  expenses  of  the  iestaXov  John  hewasem- 
Johbins  in  the  pleadings  in  the  cause  mentioned.     A  ^^\^.  ^^j 
warrant  to  proceed  in  the  charge  of   Thomas  Douglass^  not  be  done. 
one  of  the  defendants  in  the  suit,  was  taken  out  on  the 
27th  day  of  May,  1858,  in  the  name  of  John  Smith,  the 
attorney  of  the  defendant  Douglass,  to  which  an  objec- 
tion was  taken  before  the  learned  Master  by  the  plain- 
tiffs and  other  defendants,  on  the  ground  that  the  said 
John  Smith  had  left  the  colony  and  gone  to  England, 
and  that  the  suit  was  now  conducted  by  his  clerk  during 
his  absence.     The  Master  sustained  the  objection,  and 
ruled  that  the  warrant  was  bad. 

Sir  W.  Manning,  Q.  C,  and  Sheppard  for  the  appellant 
relied  upon  the  affidavit  of  James  McAlpin  Fawl,  the 
clerk  of  John  Smith,  which  stated,  that  in  the  year  1848 
the  same  question  had  come  before  the  full  Court  in  thu 
matter  of  Oreer,  a  solicitor,  who  had  gone  to  England, 
and  left  his  articled  clerk  to  conduct  his  business  for  him 
in  Sydney  during  his  absence,  and  that  the  said  clerk 
had  been  allowed  to  do  so. 

Gordon  and  Milford  for  the  respondents.  From  the 
newspaper  report  of  the  ease  of  Greer,  it  appears  that  no 
final  decision  was  ever  come  to  on  the  question.  It  ap- 
pears rather  to  have  been  an  intimation  of  opinion,  and 
that  not  unanimous. 

The  Primary  Judge.  I  have  no  doubt  that  this 
appeal  must  be  dismissed.     I  have  consulted  with  the 
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1862.        Chief  Justice  as  to  the  ground  on  which  he  based  his 
JoBBiNs      decision  in  the  matter  of  Greer,  and  he  states,  that  he 

Sttles.  P^*  ^*  ^^*  ^  *  matter  of  law,  but  because  he  did  not  see 
that,  in  that  case,  any  inconvenience  was  likely  to  ensue. 
If  an  objection  of  this  kind  is  not  brought  under  the 
notice  of  the  Court,  or  is  waived  by  the  parties  them- 
selves, the  Court  will  not  interfere;  but  when  it  is  so 
brought  before  the  Court,  I  do  not  see  how  the  Court 
can  do  otherwise  than  sustain  the  objection.  A  country 
attorney  employing  an  agent  in  town  to  conduct  a  suit, 
must  employ  an  attorney ;  and  an  attorney  out  of  the 
jurisdiction  of  this  Court  can  only  practice  here,  by  ap- 
pointing another  attorney  to  act  for  him.  I  must  dismiss 
this  appeal,  but  without  costs,  as  Mr.  Smith  appears  to 
have  acted  on  the  authority  of  the  decision  in  the  matter 
of  Oreer. 

Motion  dismissed  without  costs.  Proceed- 
ings in  the  cause  to  be  stayed  for  a  fort- 
night to  enable  the  defendant  Douglass 
to  appoint  a  new  solicitor. 


1^   ^  Clabke  against  Fbaseb. 

When  interro-  HRSIS  was  an  ex  parte  application  by  the  plaintiff  for 
gatorieB  hftye  X  leave  to  take  the  interrogatories  filed  in  the  suit  off 
d^^to^Ahf  the  file,  and  to  refile  them. 

proper  oonxse 

tak^Sem^  Milford  for  the  plaintiff.     The  interrogatories  were 

the  file  and  to  filed  after  the  time  for  filing  them  had  elapsed.    No 

Thetime°for  answers  have  been  put  in  by  the  defendants,  and  no 

answering  attachment  can  issue  against  them  for  not  answering,  in 

reflHng.  coDsequence  of  the  irregularity  in  filing  the  interrogatories. 

The  Primary  Judge.  The  application  may  be  granted. 
The  time  for  answering  will  date  from  the  time  of  refiling 
the  interrogatories. 
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FuBVES  and  others  against  Attorney  General  and 

others. 

IN  this  suit  there  had  been  a  decree  by  His  Honor  Practice  as  to 
the  Primary  Judge  which  had  been  confirmed  by  o^^^^^e 
the  full  Court.    An  appeal  from  the  decree  was  sent  to  Privy  Council. 
the  Privy  Council  in  England,  and  it  was  among  other 
things  ordered,  as  follows : — "  that  the  said  decree  or  order 
of  the  said  Supreme  Court  of  New  South  Wales,  bearing 
date  the  31st  July,  1860,  and  likewise  the  decree  of  the 
14th  October,  1859,  be,  and  the  same  are  reversed,  and 
the  Bill  dismissed  with  the  costs  of  the  proceedings  in 
the  Court  below,  and  likewise  with  the  sum  of  £472  9s. 
lOd.,  sterling,  for  the  costs  of  this  appeal."    On  this  day  May  16, 1862. 
an   ex  parte  application   was  made,  upon  motion,   on 
behalf  of  Dr.  Lang  one  of  the  defendants,  that  the  order 
of  the  Privy  Council  might  be  entered  of  record  of  this 
Court, 

Gordon  for  the  applicant.  In  England  the  practice 
apparently  is  to  make  the  decision  of  the  House  of  Lords 
a  rule  of  the  Court  of  Chancery,  by  application  to  the 
liord  Chancellor  or  Vice  Chancellor ;  Seton  on  Decrees  (a). 
In  this  colony  the  Primary  Judge  represents  the  full 
Court  for  this  purpose ;  5  Vic,  No.  9,  sect.  20. 

The  Primary  Judge  directed  an  order  to  be  drawn 
up,  making  the  order  of  the  Privy  Council  an  order  of 
this  Court  and,  repeating  that  portion  of  the  order  of 
the  Privy  Council  above  set  out. 

On  this  day,  a  further  application  was  made  upon      May27i 
motion  with  notice,  on  behalf  of  Dr.  Lang^  to  fix  a  day 
for  payment  of  the  sum  directed  by  the  Privy  Council 
to  be  paid  for  costs  of  the  appeal ;  to  direct  the  Master 

(a)  P.  699. 
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1862. 


PUBVBS 

and  others 

V. 

Attorney 

General 

and  others. 


in  Equity  to  tax  the  costs  of  the  suit  in  the  Court  below, 
and  to  fix  a  day  for  payment  of  the  costs  when  taxed. 

Gordon  in  support  of  the  motion. 

Milford  for  the  plaintiff,  contra. 

The  Primary  Judge  ordered  that  the  sum  fixed  bv 
the  Privy  Council  should  be  paid  in  seven  days  after 
notice  of  the  order;  that  it  should  be  referred  to  the 
Master  to  tax  the  costs  of  the  suit  in  the  Court  below ; 
and  that  the  costs  should  be  paid  within  twenty-eight 
days  after  taxation. 


May  6, 1862. 

In  a  fore- 
closure suit 
A.  B.,  the 
HBsignee  of  a 
mortgagor, 
who,  while  in 
possession 
after  the 
mortgage  had 
extended  the 
boundaries  of 
the  land  com- 
prised in  the 
mortgage 
deed,  sought 
to  adduce  evi- 
dence to  shqw 
that  the  boun- 
daries, though 
nominally  &e 
same,  were 
really  differ- 
ent from  those 
mentioned  in 
the  deed. 
Held,  that  the 
question  was 
irrelevant  to 
the  issue. 


Allison  against  Kellick. 

THIS  was  a  motion  by  the  defendant  in  a  suit  for  fore- 
closure to  enlarge  the  time  for  taking  evidence. 
The  defendant  claimed  as  the  assignee  of  the  mortgagor, 
and  stated  in  his  answer,  that  the  mortgagor,  when  in 
possession,  extended  the  boundary  of  the  land  comprised 
in  the  mortgage  by  running  out  a  wharf,  and  taking  in 
a  portion  of  the  land  originally  covered  by  the  sea.  On 
taking  evidence  in  this  suit  before  the  Master  in  Equity, 
the  defendant  endeavoured  to  produce  evidence  of  this 
fact,  and  the  Master  then  ruled  that  such  evidence  was 
inadmissible;  but,  on  reconsideration,  decided,  that  it 
could  be  admitted.  This  final  decision  was  announced 
after  the  time  for  closing  the  evidence  had  arrived,  and 
the  defendant  now  moved  for  an  extension  of  the  time 
for  taking  evidence,  in  order  to  produce  proof  of  the  fact 
stated  in  the  answer. 

Slieppard  for  the  defendant.  The  point  has  been 
raised  in  the  answer,  and  evidence  should  be  taken  upon 
it.  The  question  is  one  that  should  be  decided  by  the 
Court,  and  evidence  should  be  taken  on  it  for  the  guid- 
ance of  the  Court.  The  Master  has  no  power  to  exclude 
this  evidence,  as  he  would^  thereby,  virtually  decide  the 
point. 


V. 

Kellice. 
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MUford  for  the  plaintiff.  The  point  raised  is  one  1862. 
quite  irrelevant  to  the  issue^  and  a  decision  one  way  or  Allison 
other  could  not  affect  the  decree.  This  is  a  simple  fore* 
closure  suit^  and  the  land  to  be  foreclosed  can  only  be 
the  laud  comprised  in  the  mortgage.  If  the  plaintiff 
takes  too  much  ^  he  does  so  at  his  peril,  and  can  be 
ejected.  Formerly,  such  a  statement  would  have  been 
excepted  to  as  impertinence.  By  the  present  practice, 
that  mode  of  procedure  is  done  away  with,  and  at  the 
hearing  the  defendant  would  be  ordered  to  pay  the  cost 
occasioned  by  the  impertinent  matter.  The  mortgagor 
when  in  possession,  is  only  a  tenant  at  will,  and  the 
improvement  he  may  make  on  the  land  cannot  affect  a 
decree  for  foreclosure. 

Slieppard  in  reply.  Before  a  decree  for  foreclosure 
was  made,  there  would  be  a  reference  to  ascertain  the 
boundaries.  In  the  mortgage  deed  one  of  the  boundaries 
of  the  land  is  said  to  be  the  waters  of  Port  Jackson. 
That  boundary  is  now  shifted.  If  we  are  willing  to  risk 
having  to  pay  the  costs  if  the  question  be  decided  to  be 
impertinent,  the  Court  should  allow  us  to  take  the 
evidence  we  seek. 

The  Pbimary  Judge.  At  present  I  am  clearly  of 
opinion  that  the  question  raised  by  the  answer  is  irrele- 
vant to  the  issue,  but  if  Mr.  Sheppard  can  adduce  any 
cases  to  shew  that  this  question  could  affect  a  common 
decree  for  foreclosure,  I  will  consider  them.  If  none  are 
adduced,  I  must  refuse  the  motion. 

Slieppard  adduced  Jones  v.  Griffiths  (a),  and  argued 
that  in  that  case  a  reference  must  have  been  ordered 
to  ascertain  the  boundaries  of  the  land  over  which  the 
dower  of  the  widow  extended  before  the  decree  could  be 
made,  and  so  the  boundaries  of  the  mortgage  would  also 
have  to  be  ascertained. 


(a)  2  Oon.,  207. 
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1862»  The  Primaby  Judge.     I  do  not  consider  that  this 

Allison  Case  is  in  point,  and  mnst,  therefore,  dismiss  this  motioxi 

KeiIIioh.  ^itl^  costs. 


May  9, 1862.   ^^  ihe  matter  of  John  Oahill,  and  of  the  '*  Trustee 

Act,  1852.'' 

Vesting  order  HPHIS  was  a  petition  for  a  vesting  order  under  « The 
under  the        X     Trustee  Act,  1852." 

I8^2!^^^d      The  facts  of  the  case  were  as  follows: — In  the   year 

were  heir  of     1852,  John  Cahtll,  the  petitioner,  contracted  to  purchase 

ven   r    an .  ^^^^    ^^^    Edward   Austin,  since    deceased,  a   certain 

parcel  of  land  called  "  Daddy's  Hole,"  and  received  from 

him  the  following  memorandum  of  sale.     "This  is  to 

certify,  that  I  have  this  day  sold  to  John  CdkiU  that 

piece  of  land  called  *  Daddy's  Hole,'  for  the  sum  of 

eighty  pounds  sterling ;  the  deeds  of  the  said  land  I 

promise  to  deliver  to  the  said  John  CahiU  immediately 

on  their  arrival  from  government.    The  said  John  GahSL 

allows  me  the  run  of  my  sheep  on  ^  Daddy's  Hole '  for  the 

term  of  five  months. 

"  I  have  received  the  above  eighty  pounds. 

E.  Austin." 

The  purchase  money  was  paid,  but  no  conveyance  was 
executed.  In  the  year  1856,  Edward  Austin  died 
intestate  as  to  these  lands,  leaving  Edward  WiUiam 
Austin  his  heir-at-law,  an  infant  under  the  age  of 
twenty-one  years. 

May  23.  Gordon  for  the  petitioner.     The  Judge  ordered  the 

petition  to  be  served  on  the  infant,  and  to  stand  over  for 
a  fortnight  for  that  purpose* 

On  the  petition  coming  on  again,  and .  there  being  no 
appearance  of  the  infant>  the  Judge  directed  that  the 
Crown  Solicitor  should  be  appointed  guardian  ad  lit^ 
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to  the  infant,  that  the  petition  should  be  served  on  him,        1862. 
and  should  stand  oyer  for  a  fortnight  to  admit  of  his  ^the  matter 
putting  in  an  appearance.  ^ 

On  the  petition  coming  on  this  day,  and  there  being       jone  9. 
no    appearance    of   the  guardian  ad  lUem^  the  Judge 
directed  a  Testing  order  to  be  made  in  the  usual  terms. 


Holmes  against  Taggart,  May  27, 1862. 

IN     this    case,    William    James    Holmes    and    others,  Where  an> 

infants,  by  their  next  friend,   were  plaintiffs,  and  p^ent^to''**' 

Francis  Taggart,  William  Saimders,  and  Ann  his  wife  maintain 

formerly  Ann  Holmes,  the  mother  of  the  plaintiffs,  were  entiS^K 

defendants.  subject  to  the 

Judgment  was  delivered  in  the  year  1857,  and  the  tanaii<^^'^" 

cause  now  came  on  to  be  argued,  on  exceptions  to  the  *^®  children 

Master's  Beport,  and  on  further  directions  and  costs.  to  be  nmin- 

The  following  is  an  outline  of  the  facts  of  the  case,  **i?®^»  "?.*" 

t     tt    1      •    1  n  1  •  withfltanding 

and  of  the  judgment,  as  far  as  concerns  the  questions  now  that  they  are 

arguea .  ^  livelihood. 

James  Holmes  had,  by  his  will,  given  an  annuity  of  not.  24, 1857, 
£60  a  year  to  his  daughter-in-law  Mrs.  Holmes,  now 
the  defendant  Ann  Satmders,  for  her  life,  to  be  by  her 
applied  in  rearing  and  educating  her  children,  begotten 
or  thereafter  to  be  begotten  by  Luke  Holmes  his  son. 
This  annuity  had  been  purchased  from  Mrs.  Holmes  by 
the  defendant  Mrs.  Taggart  for  £600,  and  had  been 
assigned  to  her  by  Mrs.  Holmes.  The  Court,  at  the 
hearing  of  the  cause,  held  that  there  was  a  trust  imposed 
on  Mrs.  Holmes  to  maintain  the  infant  children  out  of 
the  annuity,  till  the  sons  should  attain  twenty-one,  and 
the  daughters  attain  that  age  or  marry,  and  that  Mrs* 
Taggart  took  the  annuity  subject  to  that  trust.  That 
if  the  whole  income  should  not  be  required  for  their 
maintenance,  Mrs.  Taggart  would  be  entitled  to  the 
surplus.    That  so  far  as  past  maintenance  was  concerned, 
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1862.        neither  Mrs.  Holmes  nor  Mrs.  Taggart  were  accountable 
HoLUEs      1^  the  infants  had  been  maintained ;  and  referred  it  to  the 
^-  Master  to  enquire  whether  the  plaintiffs  had^  since  the 

death  of  James  Holm^es,  or  during  any  and  what  portion 
of  that  period  been  properly  maintained  and  educated 
according  to  the  station  in  life  of  their  parents.  And  if 
the  Master  should  be  of  opinion,  that  they  had  not  been 
properly  maintained  and  educated  according  to  the 
station  in  life  of  their  parents,  then  he  was  to  enquire 
and  state  what  ought  annually  to  have  been  applied  out  of 
the  annuity  oi£60  therein  mentioned  for  such  maintenance 
and  education.  And  if  he  should  find  that  any  of  the 
plaintiffs  were  properly  entitled  to  any  future  allowance 
for  such  maintenance  and  education,  then  he  was  to  state 
what  sum  ought  to  be  allowed  for  such  purpose. 

The  Master  had  thereupon  made  a  special  report  that 
only  four  of  the  plaintiffs  were  still  under  age,  and  that 
all  the  plaintiffs  had  been  properly  maintained  and  edu- 
cated since  the  death  of  James  Holmes,  and  he  found 
that  the  plaintiffs  were  not  properly  entitled  to  any  future 
allowance,  but  that  if  the  Court  should  be  of  opinion 
that  the  infant  plaintiffs  were  absolutely  entitled  to  the 
annuity  of  £60,  or  any  certain  portion  thereof,  the 
whole  of  the  annuity  would  be  a  proper  sum  to  be 
allowed  for  such  maintenance  and  education,  and  the 
Master  approved  of  Henry  Holmes  as  a  fit  person  to  be 
their  guardian. 

May  20, 18(J2.       Gordon  for  the  plaintiffs.     The  trust  to  maintain  does 

not  cease  when  the  cestuique  trust  becomes  independent 
of  it.  He  is  entitled  to  have  what  would  maintain  him 
in  the  position  in  which  he  was  at  the  time  of  the  trust 
being  made  ;  Soames  v.  Martin  (a),  Kilvington  v. 
Oray  (b).  The  limit  for  maintenance  is  fixed  by  the 
judgment  at  twenty-one,  and  subsequent  circumstances 
ought  not  to  affiect  it.  The  cestuique  trust  may  be  earning 
wages  to-day  and  not  to-morrow.  What  the  Court  intends 
by  maintenance  is  shewn  in   Chambers  v.  Ooldwin  (e). 

(a)  10  Sim.,  2S7*  (6)  10  Sim.,  29& 

(c)  11  Vo«.,  1. 
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Hctdow  V.  Hadow  (a).     Mrs.    Satmders    only  asrigned         1862. 
her  share  in  the  annuity^  which  was  the  residue  after       Holhes 
maintenance.  ^^^^;^^^ 

Sir  William  Manning,  Q.  C,  and  MUford  for  the 
defendant.  Mrs.  Taggart  stands  exactly  in  the  place  of 
Mrs.  Saunders.  The  annuity,  when  given  to  her,  was 
left  to  her  discretion.  [By  the  Court.  Can  the  Court 
exercise  the  discretion  of  the  mother  ?  If  so,  how  can 
her  discretion  be  exercised  through  the  assignee  ?]  The 
discretion  is  still  exercisable  by  the  mother ;  she  could 
appoint  the  whole  annuity  to  any  one  of  the  children. 
The  right  of  the  children  to  maintenance  is  not  absolute, 
but  relative  to  their  circumstances.  Their  right  would 
be  suspended  while  they  were  independent  of  it;  but 
the  (/ourt  might  keep  the  suit  open,  lest  at  any  time  the 
children  should  require  maintenance. 

The  Pbimary  Judge.     Where  an  annuity  is  given  to 

a  parent  to  maintain  or  rear  and  educate  her  children, 

she  is  entitled  to  the  annuity  subject  to  such  trust ;  and 

if  she  does  not  or  cannot  perform  it,  by  reason  of  her 

haying  assigned  the    annuity,  the  jurisdiction  of  the 

Court  to  enforce  it  may  be  called  into   operation.     It 

appears  that  the  infants  in  this  case  have  no  property  or 

means  of  subsistence  except  their  labour,  but  that  they 

are  maintaining  themselves  by  that.     It  was  urged  for 

Mrs.  Taggart,  who  is  entitled,  subject  to  this  trust  for  the 

infants,  to  the  annuity;  that  the  infants  not  requiring 

maintenance,  the  annuity  is  discharged  from  that  trust, 

and  altogether  belongs  beneficially  to  Mrs.  Taggart ;  and, 

for  the  infants,  that  they  are  still  entitled  to  maintenance 

oat  of  it.    The  greatest  difficulty  I  felt,  after  hearing 

the  arguments  on  both  sides,  was  as  to  my  having  the 

power  to  exercise  the  discretion  given  to  the  mother  in 

administering  the  fund,  of  which  she  is  trustee ;  but  from 

the  cases  of  Broad  v.  Bevam,  (6),  Brovme  v.  PaviU  (c), 

KUvington  v.  Oray  (d),  it  is  clear  that  it  does  exercise 

(a)  9  Sim.,  438.  (6)  1  Buss,  511  n. 

(0)  1  Sim.,  92.  (d)  10  Sim.,  293. 


V. 

Taggart. 
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I8e2.        the  power  in  such  cases ;   and,  therefore,  that  the  di- 
HoLHEs      rection  in  the  decree,  by  which  the  Master  is  directed  to 
enquire  what  ought  to  be  applied  for  the  future  main- 
tenance of  the  infants,  was  correct.    The  question  then 
is,  has  the  Master  reported  correctly  ?    He  is  of  opinion, 
that  as  the  children  can  support  themselves  by  wages 
earned  by  them,  they  do  not  require  maintenance,  and, 
therefore,  that  the  mother  or  her  assignee  is  entitled  to 
the  fund.    There  is  an  expression  used  in  the  case  of 
Broad  y.  Sevan  (a)  by  the  Master,  in  his  report  mentioned 
in  that  case,  which  somewhat  favours  this  interpretation, 
viz. :  that  the  infant,  to  fix  whose  maintenance,  a  reference 
had  been  made  to  the  Master,  had  only  £5  a  year,  and 
was  "wholly  unable  to  provide  for  herself."    I  do  not, 
however,  apprehend  that  such  report  necessarily  referred 
to  an  incapability  of  earning  money  by  work,  but  might 
have  referred  to  the  circumstance  of  the  infimt  having 
no  other  property,  though  I  think  that  was  the  Master's 
meaning.    Besides,  although  the  infant  being  unable  to 
provide  for  herself,  is  a  circumstance  mentioned  in  the 
report,  it  does  not,  therefore,  necessarily  shew,  even  if 
that  meaning  be  applied  to  it,  that  the  Judge  would  not 
have  confirmed  the  report,  even  if  that  had  been  omitted 
in  the  report  of  the  Master.    It  is  merely  a  fact  men- 
tioned by  him.    In  all  cases  where  maintenance  is  at 
the  discretion  of  the  parent,  and  she  is  considered  as 
entitled  to  the  residue  after  such  maintenance,  and  the 
children  are  held  to  have  a  right  to  maintenance,  to  be 
settled  by  the  Master,  they  could,  after  the  age  of  six- 
teen or  seventeen,  earn  a  livelihood  by  work,  yet  the 
maintenance  is  continued ;  and  surely  the  Court  will  not 
give  a  premium  to  idleness,  by  saying  to  the  children,  if 
you  do  not  work  you  shall  be  maintained ;  but  if  you  do, 
you  shall  lose  what  the  Court  would  otherwise  allow  you. 
I  think  the  exception  to  the  Master's  report  must  be 
allowed,  and  that  the  infant  children  are  entitled  to  the 
fund.    The  parties  will  have  leave  to  apply  to  the  Court 
on  the  alteration  of  circumstances,  as  on  one  of  the 
infants  coming  of  age,  or  being  a  female  on  marrying. 

(a)  Supra, 


V. 

Taggabt. 
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I  will  now  hear  the  parties  as  to  the  decree  to  be  made        1862. 
on  farther  directions  and  costs,  if  any  other  directions       Holhbs 
are  necessary.    The  guardian  approved  by  the  Master 
will  be  appointed,  and  the  £60  a  year  will  be  allowed 
for  the  maintenance  of  the  infants  until  further  order. 
A  receiver  will  also  be  appointed. 

On  this  day  the  cause  came  on  to  be  argued  on  the      May  27. 
question  of  costs. 

Milford  for  the  defendant  TaggaH.  The  plaintiffs 
have  failed  to  obtain  the  relief  prayed  for  by  the  Bill ; 
they  have  got  only  what  they  might  have  obtained  by 
petition.  There  never  has  been  a  breach  of  trust,  as 
the  infants  have  been  properly  maintained ;  but  if  there 
is  any  breach,  it  has  been  by  Mrs.  Holmes  who  assigned 
the  annuity.  In  the  case  of  a  trustee  charged  with  a 
breach  of  trust,  part  of  which  has  been  proved  and  part 
failed,  the  rule  as  to  splitting  costs  is  laid  down  in  Levm 
on  Trusts  (a), 

Gordon  for  the  plaintiffs.  In  cases  of  this  kind  costs 
are  given  against  all  the  defendants,  and  they  are  left 
to  obtain  contribution  amongst  each  other,  Laurence  v. 
Bowie  (i),  Pitt  \.  Bonner  (e). 

Milford  in  reply.  The  costs  must  be  eventually 
gained  by  the  party  who  has  got  the  advantage  as  between 
themselves.  No  case  is  here  made  for  breach  of  trust, 
as  in  Lav/renee  v.  Bowie  (d).  If  any  such  were  made, 
Pitt  V.  Bonner  (e)  shows  that  an  apportionment  of  costs 
may  be  made  by  the  decree. 

The  Primaky  Judge.  There  is  no  breach  of  trust 
in  the  transfer  of  the  annuity,  but  both  parties  claim 
more  than  they  have  got ;  the  plaintiffs  claim  the  whole 
of  the  annuity  for  the  life  of  their  mother,  and  charge 
Mrs.  Taggart  with  misapplication  of  the  trast  fund. 
The  decree  only  gives  the  annuity  till  twenty-one  or 
marriage,  and  if  the  plaintiffs  had  been  properly  main- 
tained by  their  mother,  Mrs.  Taggart  had  a  right  to 


\ 


a)  p.  S76.  (6)  2  Ph.  140,  S.  C.  1  Cooper,  B.  241. 

e)  1  T.  &  0.  Oh.  670.        (d)  Supra«  (e)  Supra. 
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retain  the  whole  of  the  annuity.  The  plaintiffs  claim 
payment  of  arrears  of  the  annuity,  bat  none  such  have 
been  found  due.  On  the  other  hand,  Mrs.  Taggart 
claims  more  than  she  has  been  allowed;  where^  there- 
fore^  both  parties  claim  too  much,  and  each  gets  some* 
thing— each  party  must  pay  their  own  costs. 


June  24. 


Defendant 
and  land  the 
subject  matter 
of  the  salt,  out 
oftbejurisdio- 
tion.    Substi- 
tuted service 
on  an  auc- 
tioneer selling 
the  land  on 
behalf  of  the 
defendant, 
and  an 
injunction  to 
restrain  the 
selling, 
directed. 


WiLKiE  against  Fattobini. 

THIS  was  an  application  by  the  defendant  to  set 
aside  an  order  for  substituted  service  on  an 
auctioneer,  and  also  to  set  aside  an  injunction,  to  restrain 
the  defendant  and  his  agents  from  selling  certain  stations 
in  Queensland. 

In  this  case  John  Jetuell  Wilkie  was  plaintiff,  and 
Charles  Fattorini  (resident  out  of  the  jurisdiction 
of  the  Court)  was  defendant.  The  Bill  prayed  that 
the  defendant  might  be  decreed  to  reconvey,  and 
assure  to  the  plaintiff  certain  stations  in  Queensland, 
the  plaintiff  being  ready  and  willing  that  an  account 
should  be  taken  of  the  liabilities  between  him  and  the 
defendant  in  respect  of  the  said  stations  and  stock ;  and 
that  the  defendant,  his  servants,  agents,  and  employees 
might  be  restrained  by  injunction,  from  selling  the  said 
stations  and  stock  within  the  colony  of  New  South 
Wales. 


February  24.  Milford  for  the  plaintiff  obtained  an  order  ex  parte  for 
substituted  service  on  the  defendant,  who  was  out  of  the 
jurisdiction  of  the  Court,  by  leaving  a  copy  of  the  Bill, 
and  the  endorsement  thereon  with  the  auctioneers  in 
Sydney,  who  were  instructed  to  sell  the  stations  and 
stock ;  and  another  order  ex  parte  for  an  injunction  to 
restrain  the  defendant  and  his  agents,  &c.,  from  selling. 

June  24.  On  this  day  the  defendant  moved  to  set  aside  these 

orders,  and  the  two  questions  were  argued  together. 
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Gordon  for  the  applicant.    The  Court  only  grants  an        1862.  ^ 
injanctioQ  as  ancillary  to  the  relief  decreed  at  the  hearing.       Wilkie 
In  this  ease  no  relief  can  be  given,  for  both  the  defendant     „    ^' 
and  the  lands  are  out  of  the  jurisdiction  of  the  Court. 
When  the  defendant  is  out  of  the  jurisdiction,  the  dis- 
cretion of  the  Court  in  granting  substituted  service  is 
governed  by  the  Act  13  Vic,  No.  31,  and  that  Act 
by  implication   excludes  the   case  where  the  land  is 
out  of  the  jurisdiction.    Substituted  service  will  not  be 
granted  on  a  mere  servant,  such  as  an  auctioneer,  but 
only  on  an  agent  having  control  of  the  property  and 
connected  with  the  suit.     WeVb  y.  Salmon  (a),  HolTumse 
V.  Courtney  (b).    A  mere  auctioneer  cannot  be  compelled 
to  account 

Broadhurst,  Q.  C,  and  Milford  for  the  respondent 
The  Court  in  its  inherent  jurisdiction  has  power  to  grant 
substituted  service,  which  is  not  lessened  by  13  Yic,  No. 
31.  The  defendant  by  his  agents  has  come  within  the 
jurisdiction  of  the  Court.  The  auctioneers  are  for  the 
purposes  of  the  injunction  the  defendants.  Qui  faeit 
per  alivm  faeit  per  se.  It  is  the  act  of  selling  that  we 
seek  to  restrain.  Injunction  cases  are  excepted  from 
the  strictness  usually  required  for  substituted  service. 
The  only  thing  required  is  that  the  party  shall  be 
informed  of  such  service.  [By  the  Gov/rt.  In  Smithes 
Practice  it  is  stated  that  a  reasonable  certainty  of  the 
party's  knowledge  thereof  is  required.]  The  auctioneers 
are  acting  in  the  subject  matter  of  the  suit  for  the 
defendant.  The  following  cases  and  authorities  were 
quoted  and  commented  on,  Daniels  Ch.  Pr.(e),  Hyde 
V.  Forster  (d),  Sobhouee  v.  Cov/rtney  (e),  Cooper  v. 
Wood  (y),  Penn  t.  Lord  Baltimore  (g),  SmUVs  Prae- 
lice. 

Cordon  in  reply.    The  subject  matter  of  the  suit  is  a 
reconveyance  of  lands  in    Queensland,  the  injunction 

(a)  3  Hare,  251.  (5)  12  Sim.,  140. 

(c)  Vol.  1,  p.  304.  id)  1  Dick,  102. 

(c)  12  Sim.,  140.  (/)  5  Beav,,  391 ' 

(Sf)  2  White  *  Tudor,  L.  C.  767. 
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from  selling  is  merely  ancillary.  The  defendant  should 
have  filed  his  bill  in  Queensland.  The  agent  must  be 
"for  the  purposes  of  the  suit,"  Hchhouse  v.  C(mrtney{a), 
explained  by  Lord  GoHenham  in  Murray  v.  Vipart  (6), 
Hope  V.  Hope  (c).  An  auctioneer  is  not  a  medium  of 
communication  with  his  principal  for  the  purposes  of 
the  suit.  Who  would  indemnify  him  if  he  came  to  the 
Court  to  set  aside  the  injunction?  The  exception  in 
Dantd  (d)  of  injunction  suits  refers  only  to  injunctions 
prorep,  i.e.  to  restrain  proceedings  in  another  Court 

The  Pbimaby  Judge.  Although  the  land  is  out  of 
the  jurisdiction  of  the  Court,  the  act  sought  to  be  res- 
trained is  the  sale  of  the  lands,  and  that  is  to  take  place 
in  Sydney.  The  agent  is  within  the  jurisdiction,  and 
the  Court  will  restrain  the  defendant  through  his  agent. 
The  only  thing  the  Court  requires  to  be  assured  of  is, 
that  the  party  will  have  due  notice,  Hope  v.  Hope{e), 
I  must,  therefore,  dismiss  the  application  with  costs. 


June  26. 

The  plaintiff 
haying  taken 
evidence 
oraUy,  the 
defendant 
songht  to 
prove  the 
principal  facts 
of  his  case  by 
affidavit  under 
17  Vic,  No.  7, 
sect.  27.  Hdck 
that  this  could 
not  be  done. 


ScHULTz  against  Egberts. 

THIS  was  an  application  by  the  defendant  upon  motion, 
to  be  allowed  to  prove  certain  facts  by  the  affidavits 
of  the  defendant  and  another,  preparatory  to  the  hearing, 
under  17  Vic,  No.  7,  sect.  27. 

The  plaintiff  had  taken  evidence  orally.  The  notice 
of  motion  set  forth  the  facts  sought  to  be  proved,  which 
were  substantially  the  same  as  those  set  forth  in  the 
answer. 

Milford  for  the  defendant.  The  27th  section  of  the 
Act  gives  a  power  to  prove  particular  facts  by  par- 
ticular persons,  and  that  is  what  we  seek  to  do.  The 
defendant  lives  at  a  great  distance  from  Sydney,  and 


(o)  12  Sim.  140. 

(c)  4  De  G.  M.  &  G.  841. 


(a)  Supra. 


(b)  1  Ph.  521. 
id)  Vol.  i.,  p.  30i 
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cannot  afford  to  come  down  to  give  eYidence,  or  to  obtain        1862. 
a  commission,  Sohultz 

Oweie^  for  the  plaintiff,  referred  to  Ivison  y.  Orassiot  (a),      KoBERm 
Musgrove  y.  Smith  (h). 

The  Fbimaby  Judge  dismissed  the  application  with 
costs. 


Campbell  agavnd  Josephson.  Jane  24, 1862, 

Ftbis  case  John  Arehibald  Campbell  was  plaintiff,  and  A.  having 
Josqph  Frey  Josephson,  Moses  Joseph,  and  Edward  ^Jtetfto^^^ 
DruiU  (trustees  under    the   will  of   Jacob    Josephson),  purchased' 
IU^)eH  8coU  Boss  and  William  Bell  Allen  were  defendants.  ^^i*^f 
The  Bill  was  filed  for  the  redemption  of  a  piece  of  land,  bis  insolvent 
which,  with    other  premises,   was   mortgaged    by   the  ^t^'^^M- 
plaintiff  Charles  Bridges  and  Atwdl  Edwin  Hayes,  on  ingtheeqmty 
the  10th  May,  1839,  to  Jacob  Josephson,  deceased,  to  fo/fnSi 
secure  £600  and  interest.  consideration, 

The  facts  of  the  case  were  as  follows : — Before  the  year  register  hL 
1839,   Mr.  J.  Josephson  was  seized  in  fee  of  land  at  ?T^*°*^; 
Wayerley,  and  sold  some  of  it  to  Bridges,  another  piece  B.  ^^out  ^' 
of  it  to  Hayes,  and  another  piece  to  Hindma/rsh,  which  ^^^^i  ^^  for 
last-mentioned  piece,  together  with  part  of  Hayes^  piece,  oonsideration, 
became  yested  in  the  plaintiff.  ^**uit*^® 

The  purchase  money  was  not  paid,  but  a  mortgage  of  redemption 
was  made  by  the  three  purchasers  to  Mr.  J.  Josephson,  ^^tSedT^ 
to  secure  £600  and  interest,  the  aggregate  amount  of  Hdd^th&i 
their  purchase  money.    In  this  mortgage  was  a  power  J^f  ig^b  »T ' 
of   sale,  which  required,  before  it  could  be  exercised,  title  had 
that  the  mortgagor  should  give  three  months*  notice  that  ^J2^^»^ 
the  principal  or  interest  was  in  arrear.     Some  principal  having  been 
money    and  interest  was    paid,  but  Mr.  J,    Josephson  "  ^""^  ^^   ' 
became  the  purchaser  of  the  equity  of  redemption  in 
that  part  of  the  premises  sold  to  Hayes,  and  which  did 
not  become  Tested   in  the  plaintiff;    and  Bridges  on 

(a)  17  Beay.,  321.  (p)  24  L.  J.  Ch.,  439. 
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1862.        paying  his  part  of  the  purchase  money  was  released  from 
Campbell     *^^  mortgage  debt,  leaving  the  plaintiff  the  sole  mort- 
l'  gagor.    On  the  26th  July,  1842,  the  plaintiff  sold  the 

equity  of  redemption  in  his  part  of  the  land  to  Mr. 
Abercrombie,  in  consideration  of  £100.  On  the  Ist 
July,  1841,  the  plaintiff  had  mortgaged  certain  other 
property  at  Paddington  to  Mr.  J.  Josephson,  to  secure 
£2182  and  interest ;  and  being  pressed  for  payment  of 
that  mortgage,  he  gave  a  further  charge  on  the  Warerley 
property,  and  on  the  10th  May,  1843,  executed  a  deed 
to  that  effect.  He  also  executed  a  security  of  this 
Waverley  property,  to  secure  to  one  W,  Holmes  the  sum 
of  £410  and  interest. 

In  August,  1843,  the  plaintiff  became  insolyent,  and 
filed  his  schedule,  inserting  therein  the  Waverley 
property  as  part  of  his  assets,  but  stating  it  to  be  subject 
to  the  aboye-mentioned  mortgages.  He  filed  an  amended 
schedule,  in  which  he  also  treated  this  property  as 
belonging  to  himself,  subject  to  the  mortgage. 

On  the  28th  February,  1844,  he  obtained  his  certi- 
ficate, and  on  the  19th  July,  1844,  he  purchased  his  own 
assets  from  Mr.  Bennett,  the  official  assignee,  for  £50; 
and  on  the  10th  August,  1847,  the  plaintiff  took  a 
reconveyance  of  the  equity  of  redemption  which  he  had 
sold  to  Abercrcmbie,  the  consideration  being  £100. 

Mr.  J.  Josephson  made  his  will,  appointing  the  defen- 
dants, J.  F.  Josephson,  Moses  Joseph,  and  James  Norton^ 
his  executors,  devising  to  them  the  residue  of  his  real 
estate  upon  certain  trusts,  and  died  in  September,  1845. 
Norton  declined  to  act,  and  the  defendant  Druitt  was 
appointed  a  trustee  in  his  stead. 

J.  F.  Josephson,  on  behalf  of  the  trustees,  in  the  year 
1849,  purchased  in  consideration  of  £1,  the  equity  of 
redemption  in  the  Waverley  property,  from  Mr.  Bejmett 
the  official  assignee,  and  took  a  conveyance  of  it  from 
him,  dated  the  1st  January,  1850,  which  conveyance 
was  duly  registered.  In  1853  the  trustees  sold  the 
property  to  Boss,  who  sold  it  to  AUen  in  1854,  and 
conveyed  by  them  by  judicature  dated  the  30th  August; 
in  that  year. 


V. 

JOSBFHSON. 
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On  this  day  the  cause  came  on  for  hearing,  and  was         1862, 
ordered  to  stand  over  to  make  Holmes  and  the  owners  of     gaufbell 
the  equity  of  redemption  of  the  Paddington  property 
parties,  or,  by  inserting  allegations  in  the  Bill,  to  show 
why  it  was  not  necessary  to  bring  them  before  the  Court.    July  i,  1859. 
The  amendments  having  been  made,  the  cause  now  came 
on  for  hearing. 

Broadliurst,  Q.  C,  and  Isaacs  for  the  plaintiffs.  The  June  9,  lo,  & 
right  of  the  mortgagor  to  redeem  is  settled  beyond  con-  * 
troversy ;  he  cannot  even  covenant  not  to  redeem.  The 
plaintiff,  in  1844,  purchased  all  the  assets,  which  in- 
cluded the  equity  of  redemption ;  and  again,  in  1847} 
purchased  the  equity  of  redemption  from  Alererombie. 
Subsequently  to  this,  Josephson  purchased  what  he  pre- 
tends was  the  equity  of  redemption  from  the  official 
assignee,  for  the  nominal  consideration  of  £1.  The 
official  assignee  had  previously  sold  all  the  assets  to 
the  plaintiff;  and  the  inadequacy  of  the  consideration 
showed  that  Josephson  must  have  known  of  the  prior 
sale  to  the  plaintiff. 

Sir  W.  Manning,  Q.  C,  and  Gordon  for  the  de- 
fendant Josephson.  Campbell,  in  1842,  sold  the  equity 
of  redemption  to  Ahereromhie ;  but  in  his  schedule  in 
insolvency  he  puts  down  the  equity  of  redemption  as 
part  of  his  assets,  and  values  it  at  £1800,  subject  to  a 
mortgage  of  £220  to  Josephson.  This  was  a  year  after 
he  had  sold  it  to  Ahereromhie  for  £100.  Josephson  pur« 
chased  without  notice  and  registered  his  conveyance* 
The  plaintiff  did  not  register  his  conveyance.  The 
legal  estate  was  in  Josephson,  and  the  registration  gives 
Josephson's  equity  the  priority  under  7  Vic,  No.  16. 
The  plaintiff,  by  his  dealings  with  the  property,  treated 
it  as  his  own,  and  no  act  was  done  that  could  affect 
Josephson  with  notice.  The  property  was  heavily 
mortgaged  when  Josephson  purchased  the  equity  of  re- 
demption, so  that  £1  was  an  adequate  price.  The 
Court  will  not  countenance  a  case  so  steeped  in  fraud  as 
this.  Where  fraudulent  misrepresentations  respecting 
property  induce  a  person  to  alter  his  condition,  the 
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1862.  injury  done  must  be  made  good  by  the  party  making 
Campbell "  such  misrepresentations;  Evans  v.  BicJcndl  (a).  The 
_     ^-  plaintiff  would  be  availing  himself  of  his  own  wrong. 

JOflSFHBON.       T\        •  •  .  /•  T    • 

JtCegistration  is  necessary  to  perfect  a  conveyance.  It  is 
an  additional  ceremony  superadded ;  Peacock  v.  King  (I), 
Oannan  v.  SpinJc  (c),  Doe  v.  Gannon  (d).  Notice  was 
required  to  be  given  prior  to  entry  by  the  mortgagor,  not 
prior  to  scde ;  and  Josephson  had  entered  with  knowledge 
of  the  plaintiff  many  years  before  he  sold. 

Martin,  Q.  0.,  for'  defendant  Alien.  Boss  was  a  pa^ 
chaser  without  notice.  Want  of  notice  need  not  be  raised 
by  plea,  or  in  any  particular  form  of  words  in  the  answer. 
It  is  su£Scient  if  it  be  so  stated ;  Nicholson  v.  Hooper  {e\ 
Bordl  V.  Dann  (/).  The  mortgagor,  by  purchasing  the 
equity  of  redemption,  excludes  himself  from  coming  in 
to  prove  against  the  estate  for  any  deficiency,  and,  there- 
fore, the  sum  of  £1  given  by  Josephson  may  not  have 
been  inadequate. 

Milford  for  the  defendant  Holmes. 

Broadhurstf  Q.  C,  in  reply.  Bennett  showed  mala 
fides  in  selling  to  Josephson  after  he  had  already  sold 
everything  to  Campbell,  To  give  priority  by  registra- 
tion there  must  be  bona  fides  on  the  part  of  the  vendor 
The  purchase  from  Abercrombie  has  never  been  im- 
peached. If  there  was  a  fraud  in  inserting  in  equity  of 
redemption  in  the  schedule,  it  could  have  been  impeached 
then :  Forster  v.  Hoggart  (g), 

June  24.  The    Primary   Judge.     On    the  former  occasion  I 

stated  the  facts  of  the  case,  and  my  reasons  for  thinking 
that  the  plaintiff  had  established  a  title  to  the  equity  to 
the  redemption  of  the  premises  in  question,  by  virtue  of 
the  conveyance  by  him  to  Abercronibie  in  1842,  and  the 
reconveyance  by  Abercrombie  to  the  plaintiff  in  1847. 
Though  even  then  I  felt  and  expressed  great  doubt  as  to 

(a)  6  Yes.,  182-191.  (b)  17th  June,  1854. 

(o)  6th  itune,  1854.  (d)  Auf^ist,  1847. 

(e)  4  M.  &  C,  179-184.  (/)  2  Hare,  440-449. 

(g)  16  Q.  B.,  156. 
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the  nature  of  these  transactions.   Since  then,  the  evidence        1862. 
taken,  together  with  the  former  evidence,  has  induced     Campbell 
me  to  come  to  the  conclusion  that  the  conveyance  to     j^gjj^ij 
Aberorombie  was  not  a  bona  fide  sale,  but  made  merely 
for  some  purpose  unknown  to  me,  having  only  the  effect 
of  making  Abererombie  a  trustee  for  the  plaintiff.     That 
such  was  the  effect  of  the  conveyance  admits  of  little 
doubt,  otherwise  the  plaintiff  would  not  as  he  did  exercise 
acts  of  ownership  over  this  equity  of  redemption  fre- 
quently, both  before  and  after  the  purchase  by  him  of 
his  assets  up  to  1847,  treating  it  all  the  time  as  his  own. 
He  surrendered  it,  made  leases  of  the  land,  and  paid 
interest  on  the  mortgage. 

I  do  not  perceive  that  a  fraud  was  intended  by  the 
conveyance,  because  the  plaintiff  surrendered  the  equity 
of  redemption  to  the  official  assignee  when  his  estate  was 
under  sequestration  in  1843,  and  because,  during  the 
whole  of  the  proceedings  under  that  sequestration,  he 
dealt  with  it  as  his  own,  and  was  desirous  of  giving  his 
creditors  the  benefit,  such  as  it  was.  It  may,  however, 
be  that  some  fraud  was  intended  at  the  time  of  the 
assignment.  If  it  was,  it  was  repented  of  before  the 
sequestration.  At  all  events,  the  beneficial  interest  in 
the  equity  of  redemption  belonged  to  the  plaintiff.  I 
was  under  some  difficulty  to  account  for  the  reconveyance 
to  the  plaintiff  by  Abererombie^  but  I  see  a  reason  for 
it.  The  conveyance  to  Abererombie  had  been  registered, 
and  so  the  destruction  of  it  would  not  suffice.  The  two 
transactions  together,  whatever  was  the  original  intention 
of  the  parties,  merely  amounted  to  an  assignment  of  an 
equity  to  a  trustee  and  a  reassignment  of  it  to  the 
cestui  que  trust.  As  it  was  only  an  equity  which  was 
assigned,  the  plaintiff  all  along  remained  owner  of  that 
equity,  and  the  two  operations  had  no  effect  upon  his 
position  with  regard  to  the  rest  of  the  world. 

The  plaintiff  therefore  failing  to  make  out  his  title  as 
a  purchaser  from  Abererombie^  he  must  have  recourse  to 
the  purchase  which  he  made  of  his  assets  from  Bennett^ 
the  official  assignee,  in  1844,  to  establish  his  case.  He 
paid  j950  for  this  assignment,  and,  according  t6  his  own 
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1862.  statement  in  the  Insolvent  Court,  he  considered  this 
Cami'bell  equity  of  redemption  worth  nothing,  but  some  other 
-     ^'-  hind  included  in  the  assets  he  stated  to  be  worth  £50 ; 

U  08  E  PH^O  V 

we  may,  therefore,  fairly  consider  that  he  gave  only  a 
nominal  consideration  for  the  equity  of  redemption.  The 
instrument  of  purchase  was  never  registered ;  but  I 
conceive  that  it  had  the  effect  of  vesting  the  equity  of 
redemption  in  the  plaintiff.  This  was  in  1844.  In  1849, 
the  defendant  Josephson,  on  behalf  of  himself  and  his 
co-trustees,  purchased  from  the  same  oificial  assignee  this 
equity  of  redemption  for  £1 ;  and  this  also  I  must  con- 
sider as  a  nominal  consideration ;  so  that  both  parties 
stand  in  the  same  position  as  to  the  ownership,  and  of 
course  the  plaintiff  must,  under  those  circumstances, 
have  prevailed ;  for  the  property  having  become  vested 
in  the  plaintiff,  there  was  nothing  to  convey  to  Joseplison. 
Josephson,  however,  registered  his  conveyance,  and  the 
question  is  whether  he  is  not,  by  virtue  of  such  registra- 
tion, the  owner  of  the  equity  of  redemption.  If  he  be, 
then  he  is  entitled  to  the  whole  fee-simple  of  the  estate 
as  mortgagee  and  mortgagor  subject  only  to  the  mortgage 
to  Holmes.  The  purchaser  from  him  took  as  from  the 
owner  in  fee,  and  there  is  no  necessity  to  consider 
whether  such  purchaser  had  or  had  not  notice  of  the 
plaintiff^s  claim.  The  registration  of  the  reconveyance 
by  Abercrombie  to  the  plaintiff,  is  of  no  importance  as 
giving  priority,  because  it  had  no  effect,  there  was  no 
title  accruing  by  it.  It  was  only  of  an  equity  which  the 
plaintiff  already  had ;  it  did  not  alter  his  position  at  all; 
he  has  no  claim,  as  I  have  said,  by  virtue  of  that  deed. 
He  claims  and  makes  out  his  title  by  reason  of  the 
assignment  to  him  by  Bennett,  and  the  only  matter  in 
question  as  to  precedence  lies  between  that  assignment 
and  the  assignment  by  Bennett  to  Josephson,  The 
registration  of  a  deed,  unless  the  deed  itself  gives  a 
title,  has  no  effect.  The  Act  in  force  at  the  time  of 
these  transactions  was  7  Vic,  No.  16 ;  and  the  Acts  22 
Vic,  No.  1,  or  24  Vic,  No.  7,  do  not  appear  to  have 
any  reference  to  the  circumstances  of  the  case  under 
consideration. 


JOSKPHBON. 
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By  that  Act  deeds  which  shall  be  made  bond  fide,  or        1862. 
for  valuable  consideration,  and  which  shall    be   duly     campbbll 
registered,  shall  take  priority  according  to  the  priority     ^^^^ 
of  registration.     If,  then,  Josephson^s  conveyance  from 
Bennett  was  bona  fide^  or  for  valuable  consideration,  it 
has  priority  over  Bennett's  conveyance  to  the  plaintiff, 
ue.  it   passed  the  estate  to  JoaephsoUy  though,  in  fact, 
at   the  time    the    conveyance  was    made  Bennett  had 
nothing  to  convey.    What  operation  the  lease  made  by 
the  plaintiff  had  I  need  not  consider,  for  it  has  long 
since  expired.     Gannon  v.  Spinks  (a)  in  this  Court  under 
6  Geo.  IV.,  No.  22. 

Now  I  cannot  see  any  mcda  fides,  i.e,  any  fraud  in 
Bennett  conveying  to  Joaephson ;  he  had  nothing  to  gain 
by  it ;  he  got  no  money,  and  it  could  be  no  object  in 
him  to  invalidate  the  prior  conveyance  made  by  him 
to  the  plaintiff.  The  conveyance  to  Josephaon  must^  I 
conceive  (without  proof  I  cannot  presume  fraud),  have 
arisen  from  forgetfulness  of  having  before  conveyed 
away  the  equity  of  redemption.  The  conveyance  to 
the  plaintiff  had  been  made  many  years  before,  and  he 
may  very  well  have  forgotten  it.  There  was  no  fraud 
in  Josephson;  the  land  was  mortgaged  for  what  it  was 
worth,  but  he  wanted  to  get  a  complet-e  title  by  a  con- 
veyance of  the  equity  of  redemption  to  himself  for  a 
nominal  consideration,  and  he  did  so.  I  do  not  believe 
he  bad  notice  of  the  purchase  by  the  plaintiff  from 
Bennett,  On  the  whole  I  thinb;  Josepheon^s  title  is  made 
out,  except  that  Holmes  has  a  claim  on  the  land  by  virtue 
of  his  mortgage,  but  as  the  Bill  must  be  dismissed,  he 
can  have  no  relief  in  this  suit. 

I  dismiss  the  Bill  with  costs. 


(a)  Bupra. 
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1862. 


AugoBt  5.  Clode  against  Gallet. 

In  order  to  HPHIS  was  an  application  by  the  plaintiff,  under  the 
l^^fcTSon  ^^*^   section  of  17  Vic,  No.  7,  for  an  order  to 

under  sect.  18  compol  the  defendant  to  produce  upon  oath  all  papers, 
of  17  Vic,  No.  documents,  &c.,  in  his  possession  relating  to  the  case. 

7,  it  IB  neces-  ^        '  r  o 

aary  that 

there  ahonld  Owen  for  the  plaintiff.  No  affidavit  by  the  plaintiff 
the*Biii  wTto*  ^  ^^^  required  in  support  of  this  application,  BockdaU 
poBaeesion  of    Canal  Company  v.  Kinq  (a).    The  form  of  affidavit  to  be 

Qocnment.  *      ^^  ^^  \  / 

made  by  the  defendant  has  been  settled  by  the  Conrt; 
and  the  defendant  will  be  ordered  to  produce  the  docu- 
ments admitted  by  the  affidavit  to  be  in  his  possession. 

Sheppard  for  the  defendant.  There  is  no  charge  in 
the  Bill  that  the  defendant  has  any  documents  in  his 
possession. 

Oicen  in  reply.  No  charge  is  now  necessary.  By 
section  20,  the  defendant  can  move  in  the  same  manner 
for  production  of  documents  by  the  plaintiff  withoat 
filing  a  cross  bill,  and  no  allegation  need  therefore  be 
made  by  him.  By  the  new  procedure  in  Equity,  a 
summary  method  of  obtaining  documents  has  been  sub- 
stituted for  the  old  machinery  of  a  Bill  of  Discovery, 
Taylor  on  Evidence  (i).  .  No  answer  is  now  required,  nor 
need  the  defendant  have  been  interrogated  as  to  possession 
of  documents.  No  charge  as  to  possession  of  documents 
is  inserted  in  the  model  Bill  set  out  in  the  schedule  to 
the  Act,  or  in  any  of  the  precedents  of  claims,  or  in  the 
old  rule  niei,  nor  need  the  defendant  now  file  a  cross  bill 
The  defendant  is  enabled  to  raise  the  same  objections 
now  by  his  affidavit  to  the  production  of  any  documents 
that  he  could  have  done  by  his  answer. 

The  Pbimaby  Judge.  I  consider  that  it  is  still 
necessary  to  charge  in  the  Bill  that  the  defendant  has 

(a)  15  Beav.  IL  (5)  YoL  ii.,  p.  liSS. 
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documents  in  his  possession.    The  affidavit  only  takes        1862. 
the  place  of  the  answer,  and  to  obtain  that  there  must  be        olodb 
a  charge  in  the  Bill.     The  only  charge  in  the  practice      q^^by. 
introduced  by  sect.  18,  is  to  substitute  an  affidavit  for 
the  answer.     The  motion  must,  therefore,  be  dismissed, 
but  without  costs,  as  the  point  does  not  appear  to  have 
been  ever  taken  before. 


Wentworth  against  Gurner. 

THIS  was  an  appeal  by  the  defendants  from  the  decision  Defendants* 
of  the  Master  in  Equity,  allowing  certain  exceptions  answer  not 
to  the  defendants'  answers.  tK)n\r^^^^ 

The  Bill  in  this  suit  was  filed  by   William  Charles  ^^®^^^|,y 
WerUworth,  James  Milson  the  younger,  and  Bobert  Allan  matter  with 
Eunt,  as  trustees  of  the  will  of  Bolert  Campbell,  against  ^^^'^th^  ^ 
John  Oumer  and  Bobert  William  Bobberds ;  and  alleged  must  be  read 
that  certain  sums  of  money,  part  of  the  trust  estates  of  i^ot^^must 
the  said  testator,  had  been  misappropriated  by  one  Piddock  be  directly 
Arthur  Thompson,  who  had  been  one  of  the  trustees  of  the  ^®"^®^ 
said  will,  and  who  was  at  the  time  a  partner  with  the 
defendants  as  solicitors;  and  that  the  defendants  were 
aware  of  the  misappropriation,  and  consequently  liable  for 
the  breach  of  trust.    The  prayer  of  the  Bill  was  that  the 
defendants  might  be  decreed  to  make  good  to  the  trust 
estate  the  sum  so  misappropriated. 

The  defendants  put  in  their  answers,  to  which  the 
plaintiff  filed  several  exceptions  for  insufficiency,  six  of 
which  were  allowed  by  the  Master  in  Equity. 

In  arguing  this  appeal,  two  of  these  exceptions  were 
selected  for  argument,  as  the  same  points  were  involved 
in  the  others. 

The  first  exception  was,  for  that  the  defendants  had 
not  answered  the  following  interrogatory,  "was  not 
the  sum  of  £820  in  the  19th  paragraph  of  the  Bill 
mentioned)  in  fact  received  by  the  defendants  Qumet 
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1862.  and  Bobberdsy  and  whether  or  not  as  such  solicitors  as  in 
Wentwobth  ^^®  13th  paragraph  mentioned  and  referred  to,  and  whether 
7"  or  not  for  and  on  account  of  the  trust  estate  in  the  said 

19th  paragraph  mentioned,  or  how  otherwise." 

To  that  interrogatory  the  defendants  had  answered 
as  follows : — "  I  the  said  Gurner  admit,  and  I  the  said 
RoVberds  believe,  it  to  be  true  that  the  said  sum  of 
£820  in  the  19th  paragraph  of  the  Bill  referred  to,  was, 
among  other  sums,  at  the  earnest  request  of  the  plaintiff 
MiUon  and  Thompson,  received  by  the  late  firm  of  Gurner 
and  Tlwmpaon,  and,  consequently,  as  the  said  firm  con- 
sisted of  the  defendant  Gurner  and  Thompson,  was  received 
by  the  said  Gvmer  and  Thompson  for  the  convenience  of 
the  said  trust  estate  on  account  of  the  estate,  but  not  as 
such  solicitors  as  in  the  said  19th  paragraph  mentioned 
or  referred  to." 

The  second  exception  was,  for  that  the  defendants  had 
not  suflSciently  answered  the  following  interrogatory  :— 
^'  Is  it  not  a  fact  that  at  the  time  when  the  said  sum  of 
£820  was  so  withdrawn  from  the  said  Bank  of  Australasia, 
as  in  the  24th  paragraph  of  the  said  Bill  is  mentioned  or 
referred  to,  the  defendant  Gurner  had  notice  of  the  trusts 
of  the  said  will  of  the  said  testator,  as  in  the  said  24th 
paragraph  referred  to  ?  " 

To  that  interrogatory  the  defendants  had  answered 
as  follows: — "I  the  said  Gurner  state,  and  I  the  said 
Thompson  have  been  informed  and  believe,  that  at  the 
time  when  the  said  sum  of  £820  was  so  withdrawn  from 
the  said  Bank  of  Australasia  as  in  the  Bill  mentioned,  the 
said  Gurner  had  not  notice  of  the  trusts  of  the  will,  except 
so  far  as  the  said  will  had  come  under  his  observation  in 
other  business  transactions." 

Broadhurst,  Q.  C,  and  Milford  for  the  appellant 
With  respect  to  the  first  exception  so  long  as  all  the 
facts  interrogated  upon  have  been  answered,  the  admission 
may  be  blended  with  such  qualifications  and  explana- 
tions as  may  be  necessary.  They  are  so  blended  to 
prevent  the  plaintifiT  using  the  admission  without  reading 
the  qualifications,  and  are  no  more  than  a  witness  in  the 
box  is  allowed  to  make  of  any  statement.    The  scope  of 
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the  Bill  is  to  fix  the  firm  of  Oumer  and  Bohberds  with  1862. 
the  receipt  of  trust  money,  by  showing  that  one  of  the  Wentwobth 
partners  who  was  a  trustee  had  received  the  money ;  and  q^j^b. 
the  facts  stated  in  the  answer  are  in  rebuttal  of  this 
charge  and  qualify  the  admission.  [By  the  Court. 
Thompson  y.  Lambe  (a)  shows  that  two  such  statements 
may  be  read  together,]  Nwrse  v.  Bvrni  (6),  Bude  v. 
WJUtchurch  (e).  With  respect  to  the  second  exception, 
the  interrogatory  involves  a  matter  of  law,  not  of  fact. 
There  are  two  kinds  of  notice,  actual  and  constructive, 
and  we  cannot  ascertain  which  is  intended.  The  Court 
will  not  compel  an  answer  to  a  point  of  law,  or  where 
there  is  an  ambiguity.  [By  the  Court.  You  could 
have  demurred  to  the  question  as  ambiguous  if  it  is  so, 
but  you  have  chosen  to  answer,  and  you  must  answer 
fully.]  We  deny  direct  notice.  As  we  cannot  be  com- 
pelled to  answer  this  interrogatory  at  all,  we  may  treat 
this  part  of  the  answer  as  our  dv*  fence,  and  not  as  a  reply 
to  the  interrogatory. 

Gordon  for  the  respondents.  An  answer  in  Equity  is 
not  the  same  as  the  statements  of  a  witness  in  the  box. 
An  answer  is  for  the  purpose  of  obtaining  a  discovery 
for  the  plaintifi^,  as  well  as  for  establishing  the  defence. 
The  two  statements  must  be  kept  separate.  Story  on 
Equity  Pleading  (d).  You  cannot  pick  an  answer  out 
of  a  mass  of  matter  not  interrogated  upon.  How,  other- 
wise, could  a  defendant  be  indicted  for  perjury  on  his 
answer?  An  answer,  if  argumentative,  is  insuiScient; 
and  a  general  answer,  even  when  it  includes  all  the 
facts  interrogated  upon,  is  bad,  Wharton  v.  Wharton  (a), 
SmitWs  Ch.  pr.  ed.,  1844  (/).  The  facts  here  stated 
are  not  mere  qualifications,  they  are  the  defence  set  up. 
The  defendant  should  have  stated  the  facts,  and  then 
inserted  a  categorical  denial,  with  the  words  '^save  as 
aforesaid,  we  deny.''  The  test  of  a  qualification  is 
whether  the  fact  alleged  alters  the  fact  as  admitted,  or 
only  its  eflfect.    The  case  of  Thompson  v.  Lamhe  (g)  refers 

(a)  7  Ves.  587.  (b)  5  Sim.  225.  (c)  3  Sim.  562. 

(d)  par.  850.  (e)  1  S.  &  S.  235. 

if)  p,  380.  (g)  Supra. 


GuBmsB. 
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1862.        to  proceedings  in  the  master's  office.    It  may  be  of 
Wentwobth"  ittiportance  to  read  the  admission,  although  qualified, 

V. bnt  the  admission  must  be  separate  and  distinct;  and 

the  plaintiff  may  bring  evidence  to  disprove  the  qualifi- 
cation, DaniePs  Ch.  pr.  (a),  Price  v.  Lytton  (b),  UiUer  v. 
Oow  (c),  Gannop  v.  Hayward  (d),  Davis  v.  Spwiing  («). 
Notice  is  a  question  of  fact,  and  a  plea  of  purchase 
without  notice  must  be  accompanied  with  an  answer  in 
support  of  it    DanieCs  Oh.  pr.  (/),  "Priae  v.  Prioe  (g), 

BroadJmrst,  Q.  0.,  in  reply. 

The  Pbimaby  Judge.     The  facts  stated  in  the  first 
answer  are  only  explanatory  of  the  admission,  and  the 
plaintiff  would  be  obliged  to  read  them  both  together, 
Lady  Ormond  v.  EtUehinson  (h).    The  interrogatory  is 
fully  answered,  and,  therefore,  I  cannot  uphold  this  ex- 
ception.   The  second  exception  refers  to  the  question  of 
notice,  and,  it  appears  to  me,  that  this  answer  is  not 
sufficient     On  a  plea  of  purchase  for  valuable  considera- 
tion without  notice,  the  defendant  is  obliged  to  state 
absolutely,  or  to  his  belief,  that  he  had  no  notice ;  and, 
if  in  the  Bill  specific  matters  are  stated,  as  showing 
notice,  he  must  answer  them.    However,  he  must  whether 
so  charged  or  not,  say  whether  or  not,  according  to  his 
belief,  he  had  notice.      The    Oourt,   therefore,  would 
require  an   answer  to  be  given  to    an    interrogatory, 
asking  whether  the  defendant  had  notice.     Here  the 
question  is  put  but  not  answered.    The  answer  is  that 
he  had  no  notice,  except  so  far  as  the  will  had  come 
under  his    observation  in  other  business    transactions. 
Here  is  no  admission  or  statement  that  it  had  come 
under  his  observation.     If  the    answer    had    been,   I 
had  jio  notice,  but  I  admit  I  had  seen  the  will  in  other 
business  transactions,  and  I  submit  that  such  does  not 
constitute  notice,  that  would  have  been  sufficient;  but 
here  there  is  no  direct  admission  that  the  defendant  had 

(a)  VoL  I  p.  673.  (6)  2  Bnaa,  206. 

(o)  1  Y.  &  C,  59.  (d)  1  Y.  &  C  33. 

(«)  1  R.  &  M.,  64-58.  (/)  VoL  i.  p.  560. 

(jg)  1  Vern.,  185.  (h)  13  Ves.  i. 
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BO  seen  the  will.    I  think  this  last  exception  must  be  1862. 

allowed.    The  deposit  to  be  divided,  and  beyond  that,  Wentwobth' 

each  party  be«^r  his  own  oostsi.  Gtotkb, 


BiNQLE  against  The  Ship  Queen  of  England.  July  is,  19, 28, 

&29. 

THIS  was  a  snit  for  salyage  instituted  in  the  Vice-  Ship  of  the 
Admiralty  Court,  before  His  Honour  Mr,  Justice  ^^^edfi^^ 
MUford  as  Deputy  Judge  and  commissary,  by  John  apoeitionof 
Rayden  BingU,  the  owner  of  the  steam  vessels  Lowestoft  dAnger  ?y  ° 
and  Rapid  ;  and  Richard  BeecheVy  the  master  of  the  steam  three  steam 
vessel  Lowestoft,  and  George  Melville,  master  of  the  steam  though  no  * 
vessel  Rapid,  against  the  ship  Qt^en  of  England,  whereof  particular  risk 

.,  TL/T'  -L     1  -KT  T  or  flkill  showu 

the  owner  was  Michael  Nolan.  on  the  part  of 
The  facts  of  the  case  were  as  follows : —  salvors,  that 
The  Queen  of  England,  a  ship  of  1196  tons  burden,  proper 
valued  by  the  master  before  leaving  England,  in  Novem-  J®™^®'*^^ 
ber  last,  at  £12,000,  and  then  insured  on  her  voyage  to  in  distress,    ' 
Melbourne  for  £9,000,  struck  upon  a  reef  of  rocks  just  t^t8ervio«« 
outside  the  harbour  of  Newcastle,  about  five  o'clock  on  actually 
the  morning  of  the  2nd   of  May  last;  the  wind  was  adopted  ^'^ 
adverse  to  her  getting  off  the  rocks,  but  there  was  very  unless 
little  of  it ;  the  tide  was  rising.     She  sent  up  rockets  as  refu'^^  and 
signals   either  for  a  pilot  or  of  distress,  and  the  pilot  refusal  must 
boat    and    crew  went  on  board.      Information  of  the  known  to 
accident  was  given  to  the  master  of  the  steam   tug  Baivor.   Sale 
Lowestoft,  of  sixty  or  seventy  tons  power,  with  a  crew,  Marshal  with- 
including  the  master,  of  nine  men,  and  she  got  up  her  jut  the  sane- 
steam  as  quickly  as  possible,  and  went  to  the  place  where  Court,  not 
the  Queen  of  England  was  lying.     This  was  about  six  recognized, 
o'clock.     Immediately  after  her  arrival,  the  Tamar,  a 
steam  tug-boat  of  sixty  or  seventy  horse  power,  and  the 
Rapid,  a  steam  tug-boat  of  forty-five  horse  power,  with 
a  crew  of  seven  men   (the  last  belonging  to  the  same 
owner  as  the  Lowestoft),  came  up  to  the  ship.      The 
Lowestoft  got  a  hawser  on  board  by  means  of  a  rope 
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1862.  passed  between  her  and  the  Queen  of  England,  The 
BiMOLB  Tamar  anchored^  and  a  hawser  was  carried  on  board  her. 
Shi  o'  f  '^^^  H^pid  was  present,  but  it  was  a  question  whether  or 
England,  not  her  services  were  refused.  However,  she  attached 
heiself  to  the  bow  of  the  Lowestoft  before  the  Tamar 
was  prepared  to  act,  and  after  the  Tamar  did  act  The 
three  tug-boats,  in  a  quarter  of  an  hour  to  an  hour 
according  to  different  witnesses,  succeeded  in  getting  the 
Queen  of  England  off  the  rocks.  The  Rapid  then  went 
away,  and  the  Lowestoft  and  Tamar  took  the  ship  into 
the  harbour,  where  she  was  anchored.  Shortly  after,  it 
was  found  that  she  leaked  so  much,  as  to  render  it 
necessary  that  she  should  be  run  on  shore,  which  was 
accordingly  done  by  the  intervention  of  the  Bapid^  in  the 
latter  part  of  the  day.  She  lay,  when  so  run  on  shore, 
with  her  forepart  on  the  sand,  and  her  afterpart  in  the 
water,  so  as  to  rise  and  fall,  and  swing  to  some  extent 
by  the  rise  and  fall  of  the  tide.  It  appeared  that  by  the 
action  of  the  rocks  when  she  ran  on  them,  a  great  part 
of  lier  keel  was  knocked  off,  a  great  part  of  the  copper 
removed  from  the  forepart  of  the  ship,  and  a  hole  made 
in  her  bottom.  There  was  some  doubt  whether  she  was 
hogged  at  the  time  she  came  off  the  rooks  or  not,  bat,  if 
so,  it  was  to  a  very  trifling  extent.  This  all  occurred 
on  the  second  of  May ;  the  action  for  the  present  com- 
plainants was  entered  on  the  sixth ;  the  ship  was 
arrested,  and  was  sold  by  auction  on  the  nineteenth  of  the 
same  month,  without  the  sanction  of  the  Couii;,  to  the 
former  master  and  part-owner,  Mr.  Nolan,  for  the  sum 
of  £2525.  It  had  been  advertised  for  the  fourteenth, 
but  was  postponed  till  the  nineteenth.  During  these 
seventeen  days  the  stern  of  the  ship  was  lying  exposed 
to  the  action  of  the  tide,  and  she  had  become  very  much 
hogged,  and  had  according  to  the  advertisements  for 
sale,  seventeen  or  eighteen  feet  of  water  in  her. 

The  complainants  claimed  £2500  for  their  services, 
and  arrested  the  ship  for  that  amount.  The  respondents 
pcdd  £130  into  Court.  The  Court  refused  to  recognize 
the  sale  of  the  ship  as  having  been  made  without  its 
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sanction,  and  considered  it  as  still  under  arrest  in  tlir         18G2. 

hands  of  the  Marshall.  Binole 

Sir  WiUiam  Manning,  Q.  C,  and  Milford  for  the  com-  England. 
plainants.  Although  there  was  no  risk  to  the  lives  of 
the  salvors,  there  was  on  their  part  knowledge  and  skill, 
and  skill  is  like  risk,  inasmuch  as  there  is  risk  unless 
there  be  skill.  The  higher  rate  of  labour  here  must  be 
taken  into  consideration  when  comparing  this  with  cases 
in  England,  and  also  that  the  vessels  employed  were 
steamships.  We  assume  the  value  of  the  vessel,  when 
she  got  off  the  rocks,  to  .be  £5,000,  and,  but  for  our 
assistance,  she  would  have  been  totally  lost;  therefore, 
one-half  of  the  value  saved  should  be  paid  to  the  salvors. 
It  is  for  the  interest  of  navigation  and  commerce  that 
salvage  remuneration  should  be  high.  The  sum  tendered 
is  manifestly  insufficient,  and,  therefore,  we  must  get  our 
costs. 

With  respect  to  the  services  of  the  Bapid,  the  Captain 
hfkd  no  right  to  refuse  assistance  when  needed ;  and  it 
does  not  appear  that  she  was  ordered  away,  therefore  her 
services  were  viilually  accepted.  The  following  cases 
and  authorities  were  cited : — The  £weU  Grave  (a),  the 
Loehwood  (b\  (e),  the  Clifton  (d), 

Edwards  on  Admiralty  Jurisdiction  (e),  Maude  and 
PoUoeh  on  Shipping  (/),  the  Shamion  {g\  the  Anapo- 
lis  (h),  the  Alfen  (i),  l^ope's  Yearly  Journal  of  Trade, 
1856  {k). 

Martin,  Q.  Q,  and  Gordon  for  the  respondents.  The 
ingredients  of  salvage  service,  are  risk  to  the  lives  of  the 
salvors;  the  degree  of  danger  in  which  the  vessel  was 
when  saved ;  the  labour,  skill,  and  time  of  the  salvors ; 
and,  lastly,  the  value — Abbott  on  Shipping  (Z) ;  of  these 
the  second  and  last  only  are  to  be  considered  in  this 
case.    We  admit  that  the  ship  was  in  danger;  and  the 

(a)  3  Hagg.,  210.  (6)  9  Jnr.,  1017.  (o)  1  Hagg.,  156. 

id)   3  Hagg.,  117.  («)  p.  186.  (/)  p.  480. 

(o)  11  Jur.,  1845.  (/*)  1  Bwabey.  (t)  1  Swabey,  18y. 

(i)  P.  60.  (0  p.  491. 

D 
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1862.  question  to  be  decided  is  what  was  the  valae  of  the  Bhip, 
BiN(iLE  and  what  proportion  the  remuneration  for  salvage  should 
ou-  z^"  c  b^'*  to  it?  The  captain  valued  her  at  £3,500,  and  she 
England,  was  bought  m  for  £2,500.  The  sum  paid  in  by  us  is 
a  tender  for  half  the  service  tendered ;  so  that  oar 
tender  is  really  £260,  and  that  is  a  far  higher  tender  in 
proportion  to  the  value  of  the  property  saved,  than  in 
any  case  in  England.  The  circumstances  of  the  EweU 
Ghrove  (a)  are  very  peculiar.  This  case  is  salvage  on 
the  verge  of  mere  towage.  The  following  cases  and 
authorities  were  cited: — The  Emu  (b),  the  Williams  {e\ 
the  Hector  (d)y  the  Hebe  (e),  the  Nimrod  (/),  the 
Sampson  (g),  the  Motmtaineer  (h),  the  Duke  of  Ifon- 
Chester  (t),  the  lieward  (h),  the  James  (l),  the  Glasgow 
Packet  (m),  Cootes*  Admiralty  Practice  (n),  the  Industry  {p\ 
the  Tra/veUer  (p),  the  London  Merchant  (q)^  the  Isabella  (r), 
the  Westminster  (s),  the  Graces  (Q,  the  Charlotte  (u\  the 
Inca  (v). 

The  Primabt  Judge.  This  case  is  certainly  one  of 
salvage,  and  not  one  of  towage  only.  Sir  J.  NiehoU, 
in  the  case  of  the  Clifton  (w),  says  that  **  the  ingre- 
dients of  a  salvage  service  are,  first  enterprise  in  the 
salvors  in  going  out  in  tempestuous  weather  to  assitft 
a  vessel  in  distress,  risking  their  own  lives  to  save  their 
fellow-creatures,  and  to  rescue  the  property  of  their 
fellow-subjects;  secondly,  the  degree  of  danger  and 
distress  from  which  the  property  is  rescued — whether  it 
were  in  imminent  peril  and  almost  certainly  lost,  if  not 
at  the  time  rescued  and  preserved ;  thirdly,  the  degree 
of  labour  and  skill  which  the  salvors  incur  and  display, 
and  the  time  occupied;  lastly,  the  value."  By  the 
value  is  meant  the  value  of  the  property  saved  at  the 
place  to  which  it  is  taken  and  placed  in  safety. 

(a)  Supra.        (&)  1  W.  Bob.,  15.        (c)  5  Notes  of  Gaaes,  108. 
(d)  3  Hagg^  90.        (0)  7  Notes  of  Oiues,  1.         (/)  Idem,  570. 

(a)  MUcheWs  Maritime  Registry,  March,  1862. 
(A)  2  W.  Bob.  (0  2  W.  Bob.  270.  (&)  1  W.  Rob. 

(0  1  Swabey,  59.  (m)  3  Notes  of  Cases,  111 

(n)  Ps.  62  &  30.  (o)  3  Hagg.,  203.  (p)  lb.,  370. 

iq)  lb.,  394.  (r)  lb.,  427.  («)  1  W.  Bob.,  229. 

(0  8  Jur.,  601.  (tt)  12  Jur.,  567. 

(»)  12  Moore  »  P.  C,  189.  (ir)  3  Hagg.,  117. 
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Haying  reference  to  the  four  ingredients  of  the  salvage  186*2. 
service  rendered  in  this  ease — first,  the  salvors  have  not  bingle 
shown  that  they  incurred  any  risk  worthy  of  being  taken  ^• 
into  consideration^  either  to  themselves  personally,  or  to  England. 
their  vessels.  Secondly  the  labour  and  skill  used  was 
not  great — the  two  vessels,  the  Lowestoft  and  the  Tamar 
were  engaged  about  two  and  a  half  or  three  hours,  and 
the  Rapid  not  so  long.  There  was,  indeed,  the  know- 
ledge of  the  locality  possessed  by  the  masters  of  the 
steam-tugs,  which  may  be  considered  as  skill,  and  there 
was  a  proper  carrying  out  of  what  they  were  engaged 
in  doing  in  a  seamanlike  manner;  so  also  there  was 
a  ready  tender  of  their  services  when  informed  of  the 
accident  having  happened  to  the  ship.  Thirdly,  the 
danger  and  distress  of  the  ship  were  very  considerable  ; 
indeed  it  is  most  unlikely  that  she  would  have  been  got 
off  the  rocks  at  all,  if  it  had  not  been  for  the  assistance 
afforded  by  the  steam-tugs.  The  wind  somewhat  fresh- 
ened, and  was  blowing  so  as  to  prevent  her  getting  off, 
and  the  tide  was  rising,  so  that,  unless  some  assistance 
bad  been  afforded,  she  would  have  been  further  on  the 
ridge  of  rocks,  from  which  no  vessel  had  up  to  that  time 
been  known  to  escape  when  once  upon  them,  though 
there  had  been  six  lost  there.  It  is  not  probable  that 
boats  of  the  ship,  or  a  kedge  taken  out  astern,  would 
have  been  able  to  effect  the  release  of  the  ship  from 
her  dangerous  position.  Under  this  head  of  the  ingre- 
dients of  salvage,  therefore,  the  salvors  have  a  very 
considerable  claim,  and  it  is  this  which  constitutes  the 
almost  exclusive  ground  for  it.  Fourthly,  in  order 
to  form  an  opinion  as  to  what  that  ought  to  be,  it  is 
necessary  to  consider  the  value  of  the  ship  as  she 
was  saved  when  brought  to  anchor  in  the  harbour  of 
Newcastle,  for  although  it  might  have  been  necessary 
to  run  the  ship  aground  to  prevent  her  sinking,  it  might 
have  been  done  in  some  more  convenient  place,  where 
the  rise  and  fall  of  the  tide  would  not  have  injured 
her;  or  she  might  have  been  removed,  as  she  was  after 
the  sale,  and  not  have  been  allowed  to  remain  for  seven- 
teen days  in  that  deteriorating  position.     She  sold  for 
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1862.        £2,525  uotwithstanding  all  this,  and  notwithstandiDg 

BiNQLK       the  sale  being  postponed  from  the  14th  to  the  19th,  and 

. .  J-       .  the  advertisement  which  stated  that  she  had  seventeen 

£Mi4LAND.     or  eighteen  feet  of  water  in  her.     The  master,  Mr. 

Nola/Hy  says  that  when  brought  into  the  harboar  she 

was  worth  £3,500 ;  and  I  am  willing  to  take  this  as  her 

value,  though  she  had  been  worth  some  months  before 

perhaps  £9,000  or  £10,000,  or  even  more. 

The  salvage  service,  of  course,  terminated  when  the 
ship  came  to  anchor  within  the  harbour — ^the  steam-tugs 
then  left  her ;  but  it  is  necessary  to  mention  what  took 
place  after,  as  indicating  what  her  value  was  when  she 
was  rescued  from  the  dangerous  position  in  which  she 
was. 

Her  value  then  being  taken  at  £3,500,  what  was  the 
value  of  the  salvage  serrioes?  I  hare  been  referred  to 
many  cases,  not  perhaps  as  precedents,  but  as  affording 
some  criterion  by  which  the  services  may  be  valued  in 
the  present  case :  I  have  read  most  of  them.  In  some  a 
half  of  the  value  saved  has  been  allowed ;  in  others,  not 
more  than  a  trifle  above  what  might  be  charged  for 
towage.  There  are  a  few  cases  somewhat  similar  to  the 
present,  amongst  which  I  may  mention  the  Alf&n  (a), 
the  London  Merchant  (b),  the  EttfeU  Grove  (c),  the 
Nicholas  Witzen  (d),  the  Isabella  (e),  the  Bajasthan  (/). 
It  must  be  remembered,  in  fixing  the  amount  of  sal- 
vage in  this  colony  (as  was  urged  at  the  bar),  that  the 
i*emuneration  for  all  services  here  is  greater  than  in 

England. 

The  claim  in  this  suit  is  for  £2,500,  not  that  the 
present  complainants  could  mean  that  they  would  not 
take  less  than  this,  for  it  was  stated  by  counsel,  though 
not  given  in  evidence,  that  they  expressed  their  willing- 
ness to  accept  £400.  This  sum  of  £2,500  must  have 
been  stated  as  their  claim,  either  on  the  supposition  of 
preventing  the  purchase-money  from  not  being  paid  out 
of  Court,  (though  it  is  not,  and  never  was,  in  Court)  or 

(a)  1  Swabey,  189.  (6)  3  Hagg.,  394. 

(c)  3  Hagg.,  209.  (rt)  3  Uagg.,  369. 

(e)  3  Hagg.,  427.  (/)  1  Swabey,  171. 
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meiely  as  at  Common  Law  when  a  large  sum  is  mentioned        1862. 
in  a  declaration  as  the  amount  claimed,  because  it  is       binglb 
certain  to  exceed  any  damages  which  may  be  given.  ^, .  ^' 
Further,  this  is  a  claim  put  in  for  the  two  steam-tugs,  the     i^ 
Lowestoft  and  the  Bapid^  leaving  the  Tamar  to  make 
such  claim  as  she  might  think  fit. 

Whatever  may  have  been  the  exorbitancy  of  the  claim 
made  by  the  salv(»rs,  if  the  owners  of  the  ship  tendered 
any  amount  they  were  bound  to  tender  a  suflScient 
amount.  They  might  leave  the  case  altogether  to  the 
consideration  of  the  Court,  or  they  might  stop  the  action 
or  the  posts  of  further  proceedings  in  it,  by  making  a 
sufficient  tender.     They  have  tendered  £130. 

The  first  consideration  in  arriving  at  the  remuneration 
proper  to  be  given  to  the  complainants  is,  what  is  the 
amount  which  ought  to  be  allowed  for  the  salvage  service 
done  by  all  the  three  steam  vessels,  though  of  course  I 
can  only  award  a  sum  to  the  present  complainants  for 
tlieir  services,  and  it  appears  to  me  that,  taking  everything 
into  consideration,  £250  would  be  an  ample  compensation 
to  all  the  salvors  generally,  not  preventing  the  Tamar 
from  making  any  claim  she  may  be  advised. 

The  next  question  is,  whether  the  Rapid  is  entitled  to 
share  in  this  sum  ?  In  cases  of  doubt  whether  a  ship  in 
distress  has  accepted  the  services  of  the  salvors,  the  rule 
is  that  she  must  be  taken  to  have  accepted  them  unless 
she  declines  them,  for  in  distress  the  presumption  foixses 
itself  upon  the  mind  that  assistance  would  be  accepted, 
and,  as  in  fact  the  party  so  in  distress  receives  the 
benefit  of  the  services  rendered,  it  is  but  reasonable 
therefore  that  he  should  pay  for  it.  Further,  it  appears 
to  me  that  it  is  the  duty  of  the  party  rejecting  the  ser- 
vices to  make  such  rejection  known  to  the  party  coming 
to  his  assistance.  If  the  party  performing  the  service 
does  not  know  that  it  is  rejected,  and  he,  in  fact,  renders 
service,  he  ought  to  be  paid  for  it.  This  rule  is  ap- 
plicable to  salvage  services,  and  differs  on  that  account 
from  the  ordinary  rule  of  law.  In  the  present  ease. there 
is  no  doubt  but  that  the  Rapid  rendered  assistance; 
indeed,  it  is  very  doubtful  whether  the  ship  could  have 
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1S62.        been  moved  from  the  rocks  without  it.    It  is,  howeyer, 
BiNGLB       said  that  her  assistance  was  rejected  when  she  came  up 

81  i  (7'  N  f  *^  ^^^  ®^^P»  *^^  ^  ^^^'^^  ^^  ^®'y  likely  that  such  wonid  be, 
England,  and,  indeed,  was  the  case,  so  &r  as  the  master  of  the  ship 
intended  to  act,  and  did  act,  as  the  weather  did  not  show 
any  pressing  necessity  for  haste,  and  the  tide  was  rising. 
The  evidence  certainly  bears  ont  this,  that  the  Rapid 
was  told  that  her  services  were  not  wanted,  but  whether 
absolutely  or  only  as  attaching  herself  to  the  ship,  is  by 
no  means  clear  upon  the  evidence.  She  was  one  hundred 
yards  from  the  ship,  and  the  master  says  he  understood 
that  he  was  ordered  to  go  to  the  Lowestofty  as  he  did,  and 
that  he  was  too  far  off  from  the  Lowestoft  to  hear  if  any 
order  had  been  given  from  that  vessel.  It  appears  that 
the  Rapid  moved  away  from  the  position  she  then  held, 
and  according  to  some  of  the  witnesses,  though  denied  by 
others,  was  hailed  by  the  master  of  the  Lowestoft.  She 
then  went  to  the  bow  of  this  latter  vessel,  and  continued 
her  assistance  for  a  period  uncertain,  according  to  the 
evidence,  perhaps  I  am  not  far  wrong  at  fixing  it  three- 
quarters  of  an  hour.  Now,  as  the  communication  to  the 
Rapid  from  the  ship  was  only  by  the  human  voice,  and 
she  must  have  been  at  some  distance,  there  might  have 
been  a  mistake,  and  the  master  of  the  ship  must  have 
supposed  there  was  when  he  saw  the  Rapid  engaged  in 
rendering  assistance ;  it  would,  therefore,  have  been  ex- 
pected that  he  would  have  sent  a  message  by  some  of  the 
boats  lying  about,  of  which  there  were  several.  He  did 
not,  however;  and  as  the  ship  did  not  move  for  some 
time,  with  the  united  efforts  of  three  steam-tugs,  I  think 
he  must  have  impliedly  accepted  the  services  of  the  Rapid, 
though  he  declined  them  at  first  The  master  of  the 
Rapid  gives  evidence,  as  I  have  said,  that  he  did  not 
hear  liis  services  declined :  and  he  says  that  he  supposed 
that  he  was  not  wanted  to  attach  the  steam-tug  directly 
to  the  ship,  there  being  already  two  tugs  so  attached,  and 
more  might  create  confusion. 

I,  therefore,  think  the  Rapid    is    entitled  to  some 
remuneration,  though  not  to  so  much  as  the  Lowesfojl, 
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and  the  Tamatj  whioh  were  larger  vessels,  and  towed  the        1862.^ 
ship  into  the  harbour.  Binolb 

It  appears  to  me  that  if  I  decree  that  £70  should  be  ^^ .  J^-^^^  ^^ 
allowed  to  the  Rapid,  and  that  £90  to  the  Imvestofi^  England. 
making  in  all  £160,  for  the  complainants,  I  shall  be  doing 
what  is  just;  and  taking  into  consideration  that,  for  the 
benefit  of  commerce,  such  allowances  ought  always  to  be 
liberal,  and  that,  to  some  extent,  the  amount  allowed 
should  in  this  colony  rather  exceed  that  allowed  for 
services  performed  in  England,  or  in  other  countries  of 
Europe. 

The  amount  tendered  by  act  of  Court  for  the  services 
of  the  complainants  was  only  £130 ;  the  consequence  is 
that  the  respondents  will  have  to  pay  the  complainants 
their  costs. 

I  decree  £90  to  the  Lowestoft,  4tnd  £70  to  the  Rapid, 
and  I  condemn  the  respondents  in  costs  of  suit. 


ClODE  against  GaLLKY.  Repterober9. 

THIS  was  a  motion  in  the  nature  of  an  appeal  from  written 

the  decision  of  the  Master  in  Equity,  rejecting  as  admissions 

evidence  on  behalf  of  the  plaintiff  the  examination  of  the  ^e'^^^ln  ** 

defendant  taken  in  the  insolvency  of  John  Clode,  the  Koaity 

husband  of  the  plaintiff,  and  which  had  been  tendered  on  mentioned  /n 

the  part  of  the  plaintiff  as  admissions  by  the  defendant  ^^®  pleadings. 
of  certain  facts  alleged  in  the  Bill. 

Owen  in  support  of  the  motion.  This  evidence  was 
rejected  by  the  learned  Master  because  it  was  not  suffi- 
ciently pleaded  in  the  Bill;  but  it  is  not  necessary  to 
plead  specially  admissions  which  are  in  writing,  the  rule 
applies  only  to  verbal  admissiona  If  the  admissions  are 
not  specially  pleaded  their  weight  may  be  lessened,  and 
in  case  of  surprise  the  Court  will  sometimes  give  the 
party  to  be  affected  by  it  an  opportunity  of  explaining 
it.     In  this  case  there  can  be  no  surprise,  for  the  de* 


66  SUPREME  OOUBT  REPORTS. 

1862.        fendant  is  charged  in  the  BQl  with  having  admitted 

Glode       these  facts,  although  the  time  and  place  are  not  speci* 

^'  fied)  and  the  suit  is  connected  with  the  proceedings  of 

Insolvency.    M'Mahon  v.  BureheU  (a),  Taylor  on  Evi- 

denoe  (6). 

MUford  contra.  Unless  admissions,  whether  written 
or  verbal,  are  set  forth  in  the  pleadings,  the  defen- 
dant has  no  opportunity  of  explaining  them.  The 
same  arguments  apply  to  written  as  to  verbal  admis- 
sions. The  role  in  the  English  Courts  appears  to  be 
to  exclude  all  such  evidence,  unless  specially  pleaded. 
Chraham  v.  Oliver  (c),  Whitley  v.  Martin  (d),  FUz^ 
gercM  v.  O'Flaherty  (e).  Blacker  v.  Phepoe  (/),  Daniel 
Ch.  Pr.  (g). 

Owen  in  reply.  In  Oraham  v.  Oliver  (&),  the  admis- 
sions were  verbal.  Whitley  v.  Martin  (i)  decided  that  a 
particular  letter  could  not  be  read  on  the  question  of 
costs,  but  it  appears  to  have  been  used  at  the  hearing. 
The  Irish  cases  referred  to,  depend  on  a  rule  in  the  Irish 
Equitv  practice,  EawarcPs  Ch.  Pr.  (i),  which  requires 
that  all  the  evidence  intended  to  be  used  should  be  stated 
on  the  pleadings.  At  Common  Law  this  evidence  could 
not  be  excluded. 

The  Pbihabt  Judge.  MeMahan  v.  BureheU  (l) 
declares  the  English  practice  to  be,  that  written  admis- 
sions are  to  be  received  in  evidence,  even  though  not 
specially  pleaded.  Moreover,  by  the  rules  of  this  Court, 
the  evidence  in  Equity  is  taken,  as  nearly  as  possible, 
in  the  same  manner  as  at  Nisi  Prius,  and  as  this  would 
be  good  evidence  at  Nisi  Prius,  it  is  good  evidence  in 
Equity. 

(a)  2  Phil.  127,  8.  C,  1  Coop.  R.  475.  (6)  Vol.  i.  p.  605. 

(e)  8  BeaY.  124.  (d)  lb.  22G.  (e)  1  MoU.  S51. 

(/)  lb.  354.  (g)  p.  684.  {K)  Supn. 

(t)  Supra.  (h)  p.  77.  (0  Supra. 
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Moors  against  Curtis. 
Moore  against  Htland. 

THE  facts  of  this  ease,  and  the  judgment  of    His 
Honor  the  Primary  Judge  at  the  hearing,  are  set 
forth  supra  (a). 

The  case  now  came  on  to  be  reheard  before  the  full 
Court. 

Martin,  Q.  C,  and  Gordon  for  the  appellants.  This  jniy],2. 
bill  is  framed  against  two  trustees^  charging  wilful 
default)  and  the  plaintiff  cannot  at  the  hearing,  by 
arrangement  with  one  of  the  trustees,  take  a  decree  for 
a  common  account  against  him,  and  a  decree  for  default 
against  the  other.  Where  several  trustees  are  liable  for 
a  breach  of  trust,  they  may  be  proceeded  against 
severally  or  together,  but  if  together,  the  decree  must  be 
against  all  Hyland  did  not  seek  the  plaintiff  to  get 
from  her  a  release,  but  it  was  initiated  by  Wright,  her 
solicitor,  who  was  appointed  by  Archbishop  Polding, 
with  the  concurrence  of  the  plaintiff.  The  presence 
alone  of  an  independent  adviser  is  sufficient  to  repel  the 
presumption  of  undue  influence  and  fraud.  The  Court 
does  not  require  the  presence  of  persons  acquainted  with 
the  details  of  every  question  discussed,  nor  does  it  enquire 
into  the  kind  of  advice  given,  or  how  far  that  advice  has 
been  followed.  It  is  enough  that  a  legal  adviser  be 
present  to  protect  the  interest  of  the  party.  No  fraud 
has  been  shown  against  Wright.  Hyland  had  a  right 
to  get  a  release  before  he  paid  the  money  over,  and  the 
circumstances  show  that  he  got  the  release  fairly.  At 
the  time  of  granting  the  release  there  was  an  angry 
altercation,  and  a  suit  in  equity  threatened,  which  drew 
from  Hyland  the  inconsiderate  remark  that  he  would 
not  pay  over  the  money  till  he  got  the  release.  This 
case  differs  from  those  in  which  a  gift  was  given  to  the 

(a)  Part  I.,  p.  1. 
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1862. 


MOOBE 
V. 

Curtis. 

MOOBE 
V. 

Htland. 


trustee.  [By  the  Court.  In  Savery  y.  King  (a)  a  solicitor 
was  present.]  That  was  a  case  of  a  benefit  given  for 
inadequate  consideration,  and  the  Court  appeared  to  hold 
that  there  was  not  independent  adyioe,  that  it  was  given 
ex  post  faeto,  and  by  a  person  unacquainted  with  the  facts. 
The  learned  counsel  pressed  the  arguments  used  at  the 
hearing,  and  cited  the  following  cases  in  addition  to  those 
cited  at  the  hearing. 

Billage  v.  Southee  (b),  Cooke  v.  Lamotte  {c\  Bmier  v. 
Athina  (d),  PraU  v.  Barker  (e),  OrigUhs  v.  Bobins  (/), 
Ooddard  v.  Carlyle  (g)^  Pendril  v.  Stnith  (h). 


Sir  WiUiam  Manning^  Q.  C,  and  MUford  for  the 
respondents.  Where  a  bill  is  framed  for  general  admin- 
istration, it  is  necessary  to  have  all  parties  present,  but 
if  for  breach  of  trust  one  only  is  necessary  by  the  82nd 
rule  of  1841.  Snow  never  was,  and  never  was  alleged 
to  be,  liable.  It  is  necessary  to  allege  at  least  one  act 
of  neglect  and  default,  otherwise  a  decree  for  common 
account  only  can  be  obtained.  Snow  might  have 
demurred  to  this  part  of  the  Bill,  and  then  a  common 
account  would  have  been  decreed  against  him,  and  a 
decree  for  default  against  Hyland.  He  has  not  done 
so,  but  has  waived  the  technical  objection,  and  consented 
to  a  decree  for  common  account  The  Bill  seeks  only 
in  a  secondary  manner  to  cancel  the  release ;  it  is  framed 
for  an  account,  and  the  defence  of  a  release  is  anticipated, 
and  it  is  alleged  to  have  been  obtained  inequitably.  We 
only  ask  that  Hyland  may  be  remitted  to  his  proper 
position  as  accounting  party.  If  his  accounts  are 
correct,  he  can  have  no  objection  to  go  before  the  master 
to  prove  them.  In  a  case  like  the  present,  where  the 
party  giving  the  release  is  not  of  strong  mind,  and  has 
only  just  come  of  age,  the  Court  will  not  allow  it  to 
stand,  if  there  be  any  suspicion  of  undue  influence. 
Where  it  would  be  unconscionable  in  a  person  to  hold 
an  advantage,  it  may  be  held  to  be  a  fraud,  though  not 


(a)  2  Jur.  N.  S.  503. 
(d)  8  M.  ft  K.  140. 
(</)  9  Price  169. 


(5)  9  Haie  540. 
(e)  1  Sim.  1. 


(e)  15  Beav.  2S9. 
(/)  8  Mad.,  191. 
ih)  2  Atk.  85. 
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SO  in  its  inceptioii.  The  Bill  charges  that  the  plaintiff 
was  ignorant  of  her  rights,  and  under  undue  influence ; 
and  if  we  show  this  by  anyone,  it  is  sufficient.  The 
release  operates  virtually  as  a  gift,  for  the  accounts 
extend  only  over  8  out  of  15  years,  and  Hyland  was 
liable  for  interest  on  the  £4,000  at  8  per  cent  for  2 
years.  If  Equity  will  open  an  account  it  will  set  aside 
a  release.  [JBy  the  (hurt.  Hicks  v.  Hicka  (a),  is  an 
opening  of  account  for  non-investment  of  money.]  The 
family  settlement  of  1855,  was  qita  Hyland,  only  an 
adjustment  between  trustee  and  cestuique  trust.  Hy- 
lan^s  threat  that  he  would  fight  the  plaintiff  with  her 
own  money  was  enough  to  invalidate  the  whole  trans- 
action. Wright's  opinion  was  adverse  till  this  threat. 
An  adviser  to  be  thoroughly  independent,  must  have 
the  means  of  forming  his  opinion ;  but  neither  Curtis 
nor  Wright  knew  of  the  state  of  the  accounts  or  of  the 
plaintiff's  fall  rights.  There  must  be,  moreover,  full 
and  free  consent,  due  deliberation,  and  knowledge  of 
all  her  rights  on  the  part  of  the  person  giving  the 
release.  The  learned  counsel  commented  on  the  evidence, 
and  cited  the  following  cases  and  authorities  in  addition 
to  those  cited  at  the  hearing,  Wyeh  v.  Paehington  (b), 
Hylton  V.  HyUon  {c\  Duke  of  Hamilton  v.  Ijord 
Mohun  (d),  Strong  v.  Strong  (e),  Pierce  v.  WaHng  (/), 
Haieh  v.  Hatch  {g\  Todd  v.  Wilson  {h)j  StainUm  v. 
The  Carron  Company  (t).  Archer  v.  Hudson  (ft), 
Maitland  v.  Irwin  (l),  MacpJ^erson  on  Infants  (tn). 
Story  Eq.  JuT.  (n). 

Sheppard  for  defendant  Snow, 

Martin,  Q.  C,  in  reply.  All  the  cases  cited  have 
been  of  some  benefit,  moving  to  a  guardian  or  trustee. 
\By    the    Court.      Wedderhwm    v.    Wedderhwm    (o),   is 

(a)  3  Atk.  274.  (6)  8  Br.  P.  C.  49.  (c)  2  Vee.  S.  549. 

(<0  1  Peeie.  Wm8. 118.  (e)  18  Beay.  408. 

(/)  1  Veg.  S.  180.  (g)  9  Vea.  292-7. 

(h)  9  Beay.  484.  (0  29  L.  J.  Gh.  517,  8.c.  30,  L.  J.  Oh.  718. 

(fe)  7  Beay.  551.  (I)  10  Jar.,  1025.  (m)  p.  260. 

(n)  fl.8.  187,  218,  222,  237.  238,  289,  623,  el  noiU. 
(o)  4  M.  &  G.  441. 
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^^^-- similar  to  this;  there  was  nothing  there  but  a  lelease.] 

MooBB       That  case  was  decided,  not  on  the  ground  of  undue 

CimTiB.       iiifiuenoe,    but  of  want  of  opportunity  of  ascertaining 

MooBE       rights.    Accounts  must  be  taken  to  be  correct  till  the 

llYLAND.      contrary  is  shown.      In  Stones  v.   Parker  (a),  a  large 

amount  was  acknowledged  to  be  due,  and  the  Ck)urt 

would  not  open  the  account  because  of  the  presence  of 

an  independent  solicitor.     In  this  case  it  is  only  doubtfol. 

Hyland  would  be  ordered  to  pay  the  sum,  if  any  found 

due,  into  Court,  and  could  not  have  retained  it     The 

presumption  of   undue    influence  may  be  rebutted  in 

many  ways,  but  the  Court  holds  that  the  presence  of  an 

unprejudiced  adviser  is  the  most  complete  way. 

On  this  day  judgment  was  delivered. 

November  22.  Sir  Alfbed  Stkphen,  C.  J.  Imposed  as  I  am  with 
the  conviction,  after  repeated  consideration  of  the  evi- 
dence, that  the  trustee  defendant  in  this  case  has  been 
guilty  of  nothing  intentionally  wrong,  and  has  probably 
largely  benefited  the  parties  who  complain  of  him,  it  is 
with  reluctance  that  I  at  length,  after  much  hesitation, 
announce  my  concurrence  with  my  learned  colleagues, 
in  sustaining  the  decree  of  the  Primary  Judge  in  this 
case,  which  has  been  brought  before  the  full  Court  by 
that  defendant  on  appeal. 

The  circumstances  are  very  fully  stated  in  the  judg* 
ment  delivered  by  Mr.  Justice  MUford  on  the  first 
hearing;  but  as  there  are  points  which  strike  me  as 
being  of  greater  importance  than  is  apparently  there 
assigned  them,  I  shall  in  this  case  recapitulate  some  of 
the  leading  facts,  before  giving  the  reasons  on  which  I 
nevertheless  finally  assent  to  his  Honor's  conclusion. 

The  plaintiff's  father  left  some  landed  property,  as 
well  as  a  considerable  herd  of  homed  cattle  and  some 
sheep.  Of  the  former,  his  widow  was  to  enjoy  a  fifth 
share  for  her  life  only  after  which  it  became  divisible 
among  the  four  children.  Of  the  personal  property, 
however,   she  had    one-fifth    absolutely.      She    marries 

(a)  9  Beay.  885. . 
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John  Curtis^  aud  shortly  afterwards  the  family  and  stock 
are  removed  (under  what  circumstances  we  have  no  in- 
formation^) from  the  station  where  they  had  previously 
been  kept,  to  one  occupied  by  him  in  apparently  another 
district  Here  the  mother  and  her  children  from  the 
year  1842  or  thereabouts,  are  maintained ;  and  the  homed 
cattle  increase  from  500  to  eventually  5000,  notwith- 
standing the  yearly  deductions  for  expenses  and  support 
The  defendant  Hyland,  living  it  seems  elsewhere,  is  only 
occasionally  referred  to ;  moneys  are  remitted  to  him,  and 
be  or  Jame8  (a  brother  of  John)  Ourtis  purchases  the 
station  supplies.  Finally,  the  mother  being  dead,  and 
the  three  elder  children  all  of  age,  and  the  plaintiff,  who 
had  been  for  some  time  at  a  Sydney  boarding  school, 
having  attained  the  age  of  19  years  and  some  months, 
the  station  and  cattle  are  sold,  as  also  some  other  chattels, 
and  all  the  family  meet — including  her  aunt  and  Hyland 
— at  Curtis'  house,  for  the  avowed  purpose  of  a  distribu- 
tion and  settlement. 

It  is  in  my  opinion  clearly  proved,  that  this  young 
woman  then  became  acquainted  with  all  the  particulars, 
whatever  they  were,  which  her  brothers  and  married 
sister,  and  the  latter's  husband  knew,  and  that  she  with 
them  assented  to  the  arrangement  there  made;  which 
was,  that  Gwtis  shoald  retain  £5000  out  of  the  £22,500 
then  in  hand,  for  the  value  of  the  station,  for  his  own 
services  during  the  course  of  years  elapsed,  and  also  (as 
I  collect)  for  his  individual  share  of  the  stock,  in  right 
of  his  wife.  Ail  this  clearly  appears  to  have  been 
arranged,  without  the  interposition  of  any  stranger ;  but, 
a  solicitor  happening  to  call,  he  was  employed  to  prepare 
a  release — and  the  parties  are  apprised  that  the  plaintiff's 
co-operation  will  be  worthless.  She  accordingly  took  no 
further  part,  but  the  rest  of  the  family  execute  the  deed 
and  are  satisfied.  I  think  it  right  to  say  this  of  the 
compact;  that,  unless  wholly  a  conspiracy  and  fraud, 
imposed  on  the  four  independent  and  possibly  astute 
persons  who  submitted  to  it,  the  arrangement  made  seems 
not  to  have  been  for  Hyland^ s  benefit  Gurtia,  as  their 
step-father,  may  have  acquired  some  influence  over  those 
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pereons ;  but  Hyland,  the  trustee  and  responsible  party, 
appears  to  have  been  of  impaired  mind,  little  able  to 
concoct  or  assist  in  such  a  scheme.  The  only  advantage 
obtained  by  him,  perhaps,  (though  in  the  sequel  it 
may  turn  out  to  have  been  an  important  one,)  was  relief 
from  the  production  of  accounts  and  vouchers;  which 
a  person  in  his  position  in  life,  however  honest,  will 
occasionally  neglect,  and  therefore  be  unable  to  render. 
If  better  informed,  he  might  have  protected  himself  and 
exhausted  the  estate  by  an  Equity  suit ;  and  we  should, 
in  that  case,  not  have  had  now  the  task  of  learning  its 
history  for  the  first  time.  The  defendant's  next  step 
was  a  more  palpable  error ;  for  still  without  benefit  to 
himself,  having  the  plaintiff's  share  paid  over,  he  allowed 
it  to  await  her  coming  of  age  without  investment— a 
loss  to  her,  for  which  undoubtedly  he  is  as  a  trustee 
responsible. 

I  now  come  to  the  circumstances  immediately  preced- 
ing and  accompanying  the  release.     Soon  after  attaining 
her  full  age,  the  plaintiff  called  with  her  late  school- 
mistress—  since   become   her    sister-in-law  —  on  James 
Owrtisy  for  advice  respecting  her  position  and  affairs.  The 
young  lady  wished  to  know  how  she  stood  with  regard 
to  money  matters.     She  also  wanted  protection  against 
parties  striving  (as  she  suspected)  to  get  possession  of 
that  money.      Nothing    can    show   greater  fairness  of 
purpose,  I  conceive,  than  the  course  then  and  afterwards 
pursued  towards  her.     Declining  advice  himself,  Jamei 
Cmiis  accompanies  the  plaintiff  to  Archbishop  Pdding, 
the  head  of  her  communion,  by  whom,  as  to  the  last- 
mentioned  point,  a  vesting  of  her  property  in  trustees  is 
recommended.     Their  names  are  proposed,  and  his  own 
solicitor  is  suggested  as  a  fit  person  to  carry  out  the 
arrangement.      It  is  clear  to    me,   however,  that  the 
preparation  of  that  deed  was  not  the  only  subject  of 
proposed    instruction    to   the    solicitor.      The   plaintiff 
approving,  she  is  next  introduced  to  that  gentleman ;  a 
statement  is  made  in  presence  of  the  venerable  prelate, 
as  to  the  value  or  supposed  value  of  her  property ;  and 
Mr.  Wright  is  instructed  to  procure  a  copy  of  the  testa- 
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tor's  will — the  contents  of  whiohi  he  says,  she  seemed 
already  to  know.  Wright  states  that  he  had  seven  or 
eight  interviews  with  the  plaintiff;  the  subject  of  some 
of  them  being  the  interest  which  she  took  ander  the  will, 
and  the  general  conduct  of  the  parties  managing  its 
trusts  duiing  her  minority — of  which  transactions,  he 
adds,  she  did  not  appear  to  be  ignorant.  There  was 
also  a  reference  by  her  to  *'  some  settlement "  concurred 
in  by  all  the  fiEtmily ;  but  it  is  not  easy  to  understand 
whether  this  last  matter  was  mentioned  by  herself 
originally,  or  by  Ja/mes  Curtis,  or  his  sister-in-law,  Mrs. 
Hylandy  in  the  plaintiff's  presence,  at  one  of  the  dis- 
cussions afterwards.  It  was  repeatedly  talked  of,  how- 
ever; and  she  was  appealed  to  by  her  aunt,  as  to  the 
object  and  fairness  of  that  settlement.  Several  alterca- 
tions took  place  on  these  latter  occasions;  Mr.  Wright 
objecting  to  the  accounts,  which  were  of  a  very  loose 
description,  and,  it  seems,  without  detail.  He  com- 
plained also  of  Eyland^s  neglect  to  invest  the  plaintiff's 
balance.  From  all  this  Mr.  Wright  states  that  the 
plaintiff  must  have  possessed  as  much  knowledge  of  her 
affairs,  generally,  as  any  ordinary  woman  not  highly 
educated  could  have.  He  advised  a  chancery  suit,  but 
she  would  not  hear  of  it.  In  short,  when  the  solicitor 
attached  Hgland,  the  aunt  attached  her  niece ;  feelings 
were  appealed  to ;  tears  were  shed ;  and  the  result  was 
that  the  plaintiff  resolved  to  abide  by  the  family  com- 
pact. She  came  to  the  office  with  her  aunt,  announced 
that  resolution,  and  the  release  was  signed. 

A  few  words  more  as  to  the  facts,  and  I  shall  have 
done.  No  influence  was  in  all  this  used,  as  I  conceive, 
more  than  under  the  circumstances  was  natural — ^and, 
I  must  add,  if  we  reject  the  idea  of  fraud  or  imposi- 
tion, morally  justifiable.  The  question  nevertheless  is, 
whether,  having  regard  to  all  the  circumstances,  and  to 
the  policy  of  the  law,  which  has  specially  for  its  object 
the  protection  of  persons,  over  whom  undue  influence 
may  probably  be  exercised,  by  those  who  stand  in  a 
fiduciary  i-elation  towards  them,  the  instrument  which 
the  defendant  HyUmcl  (or  his  wife  for  him)  has  obtained 
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by  those  means  can  be  allowed  to  operate.  I  do  not 
doabt  that  the  plaintiff  was  quite  aware  what  she  was 
doing,  although  she  has  since  these  transactions  pretended 
that  she  was  not  Nor  is  there  anything  to  justify  the 
suspicion,  that  either  Mr.  or  Mrs.  Hyland  sought  oppor- 
tunities for  taking  advantage  of  their  position.  On  the 
contrary,  the  plaintiff  had  been  for  a  considerable  time 
living  away  from  them  ;  she  had,  as  they  knew,  a  pro- 
fessional adviser ;  other  friends  were  hourly  accessible 
to  her.  It  was  not  the  JSylands  who  sought  her  presence. 
They  came  to  Sydney  at  her  attorney's  instaoice,  and 
lodged  at  an  inn  during  their  sojourn.  The  plaintiff 
lived  there  with  them,  it  is  true,  the  greater  part  of  that 
time  ;  but  between  the  interviews  of  the  26th  and  28th 
September,  while  the  matter  was  yet  pending,  she  re- 
turned  to,  and  staid  with,  the  Moares.  Neither  was  the 
plaintiff  without  the  means  of  procuring  money  had  she 
required  any.  She  could  scarcely  have  been  ignorant 
that  her  share  in  the  landed  property  was  immediately 
available ;  and  it  was  in  fact  sold  by  her  for  £600,  to  one 
of  her  brothers,  shortly  afterwards. 

The  fact  has  been  commented  upon,  that  Mr.  Wright 
never  had  the  opportunity  of  conferring  privately  with 
his  client.  It  does  not  occur  to  me,  that  there  is  any- 
thing remarkable  in  that  circumstance.  Latterly,  no 
doubt,  the  plaintiff  always  came  with  the  Eylands  ;  but, 
at  one  or  more  of  the  earliest  interviews  no  one  accom- 
panied her  or  was  present,  except  the  Archbishop,  or 
some  young  companion,  and  Mr.  Wright  himself.  Surely, 
no  desired  conference  by  him  on  the  subject  of  accounts, 
or  of  the  family  compact,  or  her  rights  generally,  pould 
have  been  obstructed  by  the  presence  of  such  a  person ; 
and  the  defendant  is  not  to  be  blamed  if  Miss  BowmCs 
solicitor  was  less  vigilant,  or  less  acquainted  with  the 
facts  than  he  ought  to  have  been. 

I  find  it  impossible  to  say,  notwithstanding,  that  the 
release  relied  on  in  this  case  can  be  sustained.  Admit- 
ting all  the  matters  here  enumerated,  and  that  a  cestui 
qui  trust  or  ward  may  conclusively  waive  all  accounts, 
if  fairly  told  that  there  are  none,  or  none  in  a  sufficiently 


CASES  IN  EQUITY. 


65 


complete  state  to  be  relied  on»  and  may  also  effectually 
condone  any  other  irregularity,  or  unintentional  (and 
possibly  any  wilful)  breach  of  trust,  of  which  he  had 
notice,  so  that  no  release  executed  for  these  purposes 
could  be  impeached,  provided  the  person  were  ut  the 
time  perfectly  and  in  every  sense  a  free  agent,  with 
sufficient  protection  interposed  against  the  exercise  or 
operation  of  influence  over  his  mind,  on  the  part  of  the 
trustee  or  guardian.  I  think  that  one  circumstance 
noticed  in  the  judgment,  and  to  which  I  have  not  yet 
adverted,  is  fatal  to  this  instrument.  It  is  this ;  tiiat 
the  plaintiff,  during  one  of  the  altercations  referred  to, 
and  after  which  she  returned  with  her  aunt  to  the  inn, 
is  threatened  by  Hyland  that,  if  she  will  not  come  into 
the  arrangement,  he  will  retain  and  fight  her  with  her 
own  money.  The  expression  fell  from  him  probably  in 
anger,  and  it  may  have  been  the  result  of  temporary 
irritation  merely ;  but  it  was  exactly  the  kind  of  intima- 
tion, coming  at  such  a  time  from  such  a  quarter,  which 
would  be  most  likely  to  operate  on  the  mind  of  a  person 
awaiting  the  receipt  of  money  in  the  hands  of  the 
threatener,  and  who,  therefore,  would  feel  that  she  was 
so  far  under  his  power.  It  would  be  going  too  far  to 
say  that  the  plaintiff  was  after  that  time  altogether  a 
free  agent ;  or  protected  from  the  operation  of  influences 
which  her  trustee  could  bring  to  bear  upon  her  mind. 
From  the  dominion  and  force  of  such  an  influence, 
indeed,  so  threatened  to  be  exerted,  there  could  practi- 
cally be  no  adequate  protection. 

I  agree  >vith  the  learned  Primary  Judge,  that  although 
this  case  is  not  specifically  one  of  a  gift  to  the  trustee,  it 
is  substantially  and  in  effect  the  same.  For  if  reason- 
able accounts  have  not  been  kept,  or  the  defendant  be 
liable  for  interest  on  the  sum  not  invested,  or  the  pay- 
ment over  of  the  £5000  can  now  be  questioned,  the 
release  to  him  of  the  responsibilities  thence  arising  (all 
or  any  of  them),  was  assuredly  tantamount  to  a  gift  of 
no  small  value.  I  entirely  agree  also  that  the  relation  of 
guardian  and  ward,  trustee  and  cestui  qui  trust,  attorney 
and  client,  and  the  like,  induces  a  presumption  of  undue 
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influence  exerted,  which  does  not  immediately  cease  with 
the  actual  termination  of  that  relation;  and  that  in 
every  case  to  which  the  rule  explained — founded  on 
public  policy — applies,  the  burthen  rests  on  the  person 
occupying,  or  who  has  occupied  the  fiduciary  character 
of  showing  that  the  benefit  or  exemption  which  he  claims 
has  been  obtained  by  him,  under  circumstances  entirely 
and  clearly  rebutting  that  presumption. 

Wise,  J.  I  am  clearly  of  opinion  that  this  appeal 
must  be  dismissed.  The  principles  laid  by  the  Primary 
Judge  as  to  transactions  between  guardian  and  ward  are 
in  accordance  with  numerous  decisions,  and  are  founded 
upon  a  just  appreciation  of  the  dangers  from  which 
persons  under  age  require  to  be  protected. 

It  might  have  been  sufficient  to  have  rested  my  judg- 
ment upon  this  simple  expression  of  concurrence,  but  as 
the  view  I  take  of  the  facts  differs  so  very  much  from 
that  which  his  Honour  the  Chief  Justice  has  just  ex- 
pressed, I  feel  myself  bound  to  add  a  few  words. 

Before  doing  so,  however,  I  think  it  will  be  desirable 
on  account  of  the  importance  of  the  principles  involved, 
to  give  extracts  from  those  very  eminent  Judges,  Lord 
Elden  and  Lord  Gottenham.  In  Haich  v.  Hoick  (a), 
Lord  Eldon  says: — "There  may  not  be  a  more  moral 
act,  one  that  would  do  more  credit  to  a  young  man 
beginning  the  world,  or  afford  a  better  omen  for  the 
future,  than  if  a  trustee  having  done  his  duty,  the  cestui 
que  trust  taking  into  his  fair,  serious,  and  well-informed 
consideration,  were  to  do  an  act  of  bounty  like  this.  But 
the  Court  cannot  permit  it,  except  quite  satisfied  that 
the  act  is  of  that  nature,  for  the  reason  often  given ;  and 
recollecting  that  in  discussing  whether  it  is  an  act  of 
rational  consideration,  an  act  of  pure  volition  uninflu- 
enced, that  inquiry  is  so  easily  baffled  in  a  court  of 
justice ;  that  instead  of  the  spontaneous  act  uninfluenced, 
it  may  be  the  impulse  of  a  mind  misled  by  undue  kind- 
ness, or  forced  by  oppression ;  and  the  difficulty  of  getting 
property  out  of  the  hands  of  the  guardian   or  trustee 

(o)  9  Ves.  297, 
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thus  increased.  And,  therefore,  if  the  Court  does  not 
watch  these  transactions  with  a  jealousy  almost  invincible, 
in  a  great  majority  of  cases  it  will  lend  its  assistance  to 
fraud,  where  the  connexion  is  not  dissolved,  the  account 
not  settled,  everything  remaining  pressing  upon  the 
mind  of  the  party  under  the  care  of  the  guardian  or 
trustee." 

In  Archer  v.  Hudson  (a),  Lord  Cottenham  said,  '^  When 
the  relation  of  guardian  and  ward  is  subsisting  between 
two  parties;  if  a  gift,  or  anything  in  the  nature  of 
a  gift,  proceeds  from  the  ward  to  the  guardian  where 
the  ward  has  just  come  to  full  age,  such  transactions  are 
subject  to  be  viewed  with  the  utmost  degree  of  jealousy 
by  Courts  of  Equity."  Lord  Eldon  in  the  case  of  Hateh 
V.  Hateh,  expressed  himself  in  the  strongest  terms,  and 
said  that  in  cases  of  this  sort  it  is  almost  impossible  that 
transactions  of  such  a  nature  can  be  sustained  unless  the 
party  claiming  the  benefit  of  the  gift  can  show  to  the 
entire  satisfaction  of  this  Court  that  his  influence  has 
not  been  misapplied  in  the  particular  transaction.  Unless 
it  appears  to  be  a  spontaneous  act  on  the  part  of  the 
ward,  or  unless  he  was  informed  in  all  the  particulars  of 
the  nature,  character,  and  probable  consequences  of  his 
proceeding,  such  a  transaction  cannot  stand.  This  was 
the  rule  laid  down  by  Lord  Ha/rdwichey  and  it  is  stated 
on  more  than  one  occasion  as  the  principle  of  general 
policy. 

Cases  of  hardship,  no  doubt,  may  occur  from  the 
strict  application  of  the  principle,  a  far  less  evil,  how- 
ever, than  frittering  away  the  principle  itself;  but  this 
is  certainly  not  one  of  such  cases. 

In  the  first  place,  the  evidence  satisfies  me  that  Mrs. 
Moore  was  a  person  especially  needing  all  the  protec- 
tion which  the  principles  above  referred  to  throw  round 
persons  under  age.  So  little  confidence  had  she  in  her 
own  knowledge  of  the  world  or  strength  of  will  that 
immediately  on  coming  of  age  she  consulted  Archbishop 
Folding  as  to  the  best  mode  of  protecting  herself  against 
the  importunities  of  others  to  obtain  money  from  her, 

(a)  15  L.  J.,  Ch.,  211 
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and  from  the  danger  of  being  entrapped  into  a  marriage 
for  the  sake  of  her  property. 

This  led  to  her  seeing  Mr.  Qilhert  Wrighty  and  a 
settlement  was  prepared  to  pnt  it  out  of  her  power  to 
dispose  of  her  property  daring  her  life. 

This  circumstaiice  goes  far,  in  my  mind,  to  explain 
the  unsatisfactory  character  of  some  of  the  evidence 
given  by  her,  upon  which  indeed  my  judgment  is  very 
little  founded.  Her  incapacity  to  protect  her  own 
interests  is  farther  shown  by  her  omission  to  inform  Hr. 
Q.  Wright  of  the  circumstimces,  if  she  fully  understood 
them^  under  which  her  family  arrangement  had  been 
assented  to  by  the  brothers  and  in  some  degree  by  her- 
self when  under  age.  That  arrangement,  which  may 
have  greatly  affected  her  interests,  was  not  made  under 
the  advice  of  any  solicitor  acting  for  them, — still  less 
acting  for  her,  for  although  Mr.  Walsh  drew  it  up,  he 
distinctly  states  he  was  not  employed  for  the  purpose  of 
giving  any  opinion  about  it,  and  he  thought  it  no  part 
of  his  duty  to  do  so,  although  he  very  properly  told  her 
brothers  that  their  sister  could  not  be  bound  by  it. 

Mr.  Wright  was  first  informed  of  the  existence  of  this 
arrangement  by  Mr.  Cv/rtisy  and  the  mode  in  which  it 
was  communicated  to  him  is  thus  stated  in  Curtis'  e?i- 
dence.  Mr.  Wright  having  expressed  some  dissatisfac- 
tion with  some  documents  that  were  produced,  Mr. 
Ciirtis  says:  "Tou  don't  know,  Mr.  Wright,  that  there 
has  been  a  family  settlement.  I  said  there  had  been  a 
fiGimily  settlement  which  the  plaintiff  was  satisfied  with, 
and  I  appealed  to  her  and  asked  if  that  were  so,  and 
she  replied  it  was.  I  did  go  more  fully  into  the  family 
settlement,  and  explained  it  to  Mr.  Wright,  who  appeared 
to  be  ignorant  of  it  altogether,  and  I  think  I  said  I 
thought  it  was  a  fair  settlement,  and  appealed  to  the 
plaintiff  as  to  whether  she  would  abide  by  the  family 
settlement,  and  she  repeatedly  assented.'* 

There  is  no  evidence  that  Mrs.  Moore  had,  before 
this  time,  any  proper  advice  or  sufScient  information  as 
to  her  real  position,  and  the  accounts  were  never  pro- 
duced by  Mr,  Hijland  to  Mr.   Wright;  so  that  he  was 
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never  furnished  with  the  means  of  properly  advising  his 
client  as  to  the  effect  of  her  assenl^to  use  the  words  of 
Lord  Gottenham,  Moreover,  notwithstanding  that  the 
plaintiff  had  been  of  age  but  a  few  months,  and  during 
the  interviews  that  did  take  place  between  her  and  her 
nncles  and  aunts  there  were  altercations,  scenes,  and 
tears,  and  strong  appeals  to  the  gratitude  she  owed  them? 
Mr.  Wright  never  saw  her  alone  to  ascertain  the  real 
value  of  her  acquiescence  in  this  previous  arrangement, 
and  her  expressed  desire  to  sign  the  release ;  and  his  own 
evidence  is  that,  although  he  had  expressed  his  dissatis- 
faction with  the  accounts,  such  as  they  were,  chiefly, 
however,  relating  to  disbursements,  she  came  with  her 
aunt,  seeming  determined  to  sign  the  release,  and  as  if 
they  had  previously  settled  it  outside,  and,  he  adds,  her 
aunt  seemed  to  have  considerable  influence  over  her. 

The  final  assent  to  the  scheme  was  obtained,  says  Mr* 
Wright,  "as  a  condition  for  obtaining  her  funds  from 
Mr.  Eylandy'  and  the  undue  influence  is  to  my  mind 
clearly  made  out,  for  in  addition  to  what  has  already  been 
stated,  Hyland  threatened  that  if  her  release  was  not 
given,  he  would  retain  her  money  in  his  hands  and  fight 
her  with  her  own  funds. 

Notwithstanding,  therefore,  that  there  is  some  evidence 
that  she  seemed  to  understand  her  position,  and  to 
approve  of  the  first  arrangement,  and  wished  the  matter 
amicably  settled,  I  have  not  the  slightest  hesitation, 
^)CrupIe,  or  regret  in  deciding  against  the  defendant,  and 
giving  the  plaintiff  the  opportunity  of  knowing  in  what 
manner  her  property  has  been  managed. 

The  release  set  up  by  the  defendant  cannot  be  upheld, 
because  it  has  not  been  shown  that  Mrs.  Moore  was  really 
a  free  agent ;  that  she  had  adequate  independent  advice ; 
that  she  was  not  taking  an  imprudent  step  under  "  in- 
fluence; and  that  she  perfectly  understood  the  nature 
and  extent  of  the  sacrifice  she  was  making,  and  that  she 
was  desirous  of  making  it."    Savery  v.  King  (a). 


1862. 


MOOBB 

V. 

CUBTIS, 

MOOBE 

V. 

Htlakd. 


(a)  5  H.  of  L.  0.  655. 
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Augnflt  20*  Mitchell  against  Simons. 

A*  claims  to  T^SIS  was  an  application  by  the  defendant  to  dissolve 
be  partner  X  an  iDJunction  obtained  ex  parte,  restraining  the  de- 
praye  a  d^o-  fondant  from  selling  or  disposing  of  the  stock  in  trade, 
lution  of  pMTt-  materials,  or  outstanding  debts  belonging  to  the  firm 
injunction       styled  Mitchell  &  Co.,  No.  1. 

adSS**  B  ^^®  ^^^®  ^^  ^^^  ^*®®'  ^  stated  by  the  Bill,  and  sup- 
denies  the  '  ported  by  the  plaintifiTs  affidavits,  are  as  follows :— In 
P^^^^P-  February,  1861,  the  plaintifif,  who  was  then  insolvent, 
granted  till  agreed  with  the  defendant  to  enter  into  partnership  with 
o^Uint^^"^'  him  for  five  years  next  following  the  time  of  his  obtain- 
nndertaking  ing  his  certificate.  The  defendant  was  to  advance  £3000 
terferehithe  ^^^  *^®  business,  and  the  plaintifif  was  to  contribute  hifl 
receipt  of  the  knowledge  and  experience,  and  to  manage  the  concern ; 
?euf *"(^  ^  *^®  P^ofi*8  to  be  divided  from  the  time  of  entering  into 
snbseqnent  the  agreement. 

tfe  JStaerl  ^^  February,  1862,  the  plaintifif  obtained  his  certificate, 

^p  ^i^  and  the  partnership  has  ever  since  been  carried  on. 

proved,  a  ^^^  plaintifif  charged  the  defendant  with  not  having 

receiver  advanced  the  stipulated  amount,  with  having  made  mis- 

vnth  power  to  takes,  and  inserted  fictitious  items  in  the  account, 

pay  debts  Qn  the  12th  of  August,  the  defendant  ofifered  to  sell 

VTitn  sanction  ^^ 

of  the  master  the  stock  in  trade,  &c.,  to  one  John  Garr,  and  proceeded 
J^veT^^    to  take  stock  for  the   purpose  of  handing  the  concern 

over  to  him. 

The  defendant  inserted  in  the  morning  papers  the 
following  advertisement : — "  Notice  is  hereby  given  that 
Mr.  Francis  W*  Mitchell  is  no  longer  authorized  to  efiect 
sales,  to  receive  moneys  on  account  of  my  firm.  John 
Simons^  trading  as  Mitchell  <&  Co^ 

The  plaintifif  cdso  sent  to  the  defendant  the  following 
notice: — "Sir,— I  beg  to  inform  you  that  I  no  longer 
require  your  services,  and  request  that  you  will  accept 
this  as  a  formal  notice  of  dismissal,  and  that  you  will 
leave  my  premises  'forth witL  At  the  same  time  I  give 
you  notice  that  I  shall  not  recognize  any  sales  made  bj 
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yott  after  ^receipt  of  this  Botioe,  and  I  caution  you  against        1862. 
receiving  any  more  monies  on  account  of  my  firm."      Mitchell 
The  Bill  prayed  for  a  dissolution  of  the  firm^  and  for  an 
injunction  against  selling  the  partnership  property.  There 
were  some  other   affidavits  showing  that  Mitchell  had 
dealt  with  some  of  the  customers  of  the  firm  as  partner. 

Simons,  the  defendant,  by  his  affidavit  denied  that 
any  partnership  ever  existed  between  them,  and  stated 
that  they  had  agreed  upon  entering  into  a  partnership 
for  five  years,  but  were  informed  by  the  attorney  of  the 
defendant  that  no  partnership  could  be  entered  into  as 
Mr.  Mitchell  was  insolvent,  whereupon  the  defendant 
agreed  to  take  Mitchell  as  clerk,  to  manage  the  business, 
in  which  capacity  he  remained  up  to  the  last ;  payments 
OS  salary  being  paid  him  from  time  to  time,  as  he  wanted 
money.  The  plaintiff  never  contributed  any  money  or 
stock  to  the  business,  but  the  defendant  advanced  the 
whole  of  it. 

At  the  time  of  the  meeting  at  the  defendant's  soli- 
citor's, the  following  advertisement  was  inserted  in  the 
papers: — "The  undersigned  has  this  day  commenced 
business  as  ship-chandler,  sail-maker,  and  general  agent, 
under  the  style  and  firm  of  Mitchell  &  Co.,  at  the  stores 
known  as  AndersorCs  Bond,  Circular  Quay,  and  has 
made  arrangements  with  Mr.  F,  W.  Mitchell,  to  manage 
the  same. 

J.  W.  Simons." 

Gordon  for  the  defendant.  The  injunction  was  ob- 
tained ex  parte,  and  the  Bill  and  affidavits  do  not  dis- 
close every  material  fact  so  as  to  put  the  Court  in  full 
possession  of  all  the  circumstances,  and  on  this  ground 
alone  the  Court  will  dissolve  the  injunction.  The 
affidavits  do  not  controvert  the  facts  stated  in  our 
affidavits,  and  therefore  they  must  be  taken  to  be  true, 
and  if  true,  should  have  been  disclosed  when  the 
injunction  was  obtained.  The  Bill  prays  for  a  disso- 
lution, and  the  Court  will  not  restrain  a  sale,  because 
otherwise  the  assets  would  not  be  available  for  any  one< 
The  defendant,  as  the  person  acting  before  the  public^ 
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1862.  is  the  person  to  whom  the  creditors  look^  and  his  hands 
^tTCHELL  should  not  be  tied  np.  [By  the  Court.  Could  not  a 
V-  ^  receiver  be  appointed  ?]  Till  a  partnership  is  proved, 
the  Court  would  do  nothing  to  prejudice  the  concern. 
The  defendant  might  continue,  on  an  undertaking  to 
account,  if  a  partnership  be  proved.  The  Court  is  very 
slow  to  grant  a  receiver,  especially  where  there  is  no 
allegation  of  insolvency,  or  charge  of  being  about  to 
abscond,  or  any  fact  showing  that  the  party  is  not 
likely  to  account.  Hilton  v.  Granville  (a),  LincUey  on 
Partnership  (b). 

Martin,  Q.  C,  and  Milford  for  the  plaintiff.  The 
affidavits  filed  by  both  the  parties  disclose  two  aspects 
of  the  same  question.  It  is  not  necessary  to  deny  the 
facts  set  forth  in  the  defendant's  affidavits.  We  could 
only  say  that  the  case  was  not  as  stated  in  his  affidavits, 
but  as  in  ours.  From  the  time  of  the  insertion  of  the 
advertisement  till  the  granting  of  our  certificate  in 
February,  1862,  there  was  no  partnership,  nor  do  we 
allege  any ;  the  only  question  is  whether,  on  obtaining 
our  certificate,  we  did  not  become  partners ;  and  this  is 
clearly  set  forth  in  the  plaintiff's  affidavit  The  balance 
of  evidence  is  in  favour  of  such  a  partnership  existing. 
[By  the  Court.  If  the  injunction  is  allowed  to  continue, 
the  plaintiff  would  be  able  to  deal  with  the  property 
without  the  control  of  the  defendant.]  The  Court 
would,  on  granting  the  injunction,  compel  the  party  to 
admit  the  appointment  of  a  receiver,  or  restrain  him 
from  interfering.  An  injunction  is  not  usually  granted 
unless  it  is  clear  that  a  dissolution  would  be  decreed. 
If  it  is  doubtful,  the  Court  would  not  give  the  defendant 
alone  the  benefit  of  the  doubt  Harding  v.  Glover  (c), 
Goodman  v.  WJiiteomh  (d),  Marshall  v.  Colenian  (e),  CoUyer 
on  Partnership  (/),  Story  on  Partnership  (g). 

Gordon  in  reply.  The  defence  of  the  injunction  is 
converted  into  an  application  for  a  receiver.  In  Goodman 
V.  Whitcomb  (h),  the  whole  question  turned  on  the  existence 

(a)  4  Beav.  VSO.  (b)  p.  853.  (c)  18  Ves.  281. 

(d)  1  Jao.  &  W.  589.    (e)  2  Jac.  &  W.  266.        (/)  p.  237. 
(g)  S.  22.  (h)  Supra. 
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of  the  partnership,  which  is  here  denied.  The  question 
should  be  brought  specifically  before  the  Court  and 
fully  argued.  The  defendant  has  paid  all  the  capital ; 
the  plaintiff  only  claims  to  be  interested  in  the  profits 
after  repayment  of  the  capital  advanced  by  the  defendant, 
and  only  from  February,  1862.  It  is  more  than  doubt- 
ful whether  there  will  be  any  such  profits.  The 
defendant  has  every  interest  in  conducting  the  business 
well.  A  partner  may  do  everything  necessary  to  wind 
up  the  partnership,  and  the  defendant  is  the  only  person 
before  the  public  who  can  wind  up  the  concern. 

The  Pkimart  Judge.  The  contract  for  the  partner- 
ship might  have  been  entered  into,  subsequently  to  the 
meeting  at  the  defendant's  solicitor's,  and  the  preceding 
facts  may  not  be  material.  The  statement  of  the  plain- 
tiif  is  quite  consistent  with  the  advertisement,  which  only 
refers  to  carrying  on  the  business  during  the  pendency 
of  the  insolvency.  This  being  sufficient,  I  consider  that 
the  plaintiff  is  entitled  to  an  injunction.  I  must  consider 
if  there  be  an  existing  partnership,  and  if  there  be,  a 
receiver  ought  to  be  appointed,  as  a  dissolution  must  be 
decreed.  The  evidence  of  the  dealings  of  third  persons 
with  the  firm,  in  the  manner  set  forth  in  the  plaintifi^s 
affidavit,  goes  to  support  his  assertion  of  a  partnership.  It 
appears  to  me,  on  the  evidence  now  before  me,  that  there 
was  a  partnership ;  and  then  as  there  are  allegations  of 
improper  conduct  on  the  part  of  the  defendant,  on  the 
authority  of  Goodman  v.  Whitcomb  (a)  a  receiver  ought  to 
be  appointed.  It  will  be  for  the  plaintiff  to  apply  for 
the  receiver.  I  must  continue  the  injunction  till  further 
order,  on  the  plaintiff's  undertaking  not  to  interfere  with 
the  receipt  of  the  profits  or  the  sale.  Costs  to  be  costs 
in  the  cause. 
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On  this  day  the  plaintiff  moved  for  the  appointment  of 
a  receiver. 


Aiigusl  20. 


Martin,  Q.  C,  and  Milfard  for  the  plaintifi; 

(a)  Supra. 
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1862.  Gordofiy  for  the  defendant,  applied  for  leave  to  crosB' 

MiTOHELL     examine  the  deponents  on  their  affidayits,  under  17  Yic, 
a  ^-  No.  7,  sect.  30. 

The  application  was  granted — ^and  it  was  decided  on 
argument  that  a  partnership  did  exist,  and  a  receiver 
was  accordingly  granted. 

In  the  course  of  this  motion  a  question  arose  as  to 
whether  the  affidavits  in  reply,  which  were  filed  on  the 
morning  of  the  application,  could  be  read. 

Milford  cited  rule  6  of  the  rules  for  Chamber  business 
and  motions ;  Stephen^s  Supreme  Court  Practice  (a).  And 
stated  that  he  had  not  been  served  with  a  copy. 

Gordon.  Those  rules  do  not  apply  to  Equity.  Affi- 
davits, in  support  of  an  application,  must  be  filed  forty- 
eight  hours  before,  but  affidavits  in  reply  may  be  filed 
up  to  the  time  the  motion  is  made. 

The  Pbimabt  Judge.  The  twelfth  rule,  of  the  2nd  of 
June,  1845,  allows  affidavits  in  reply  to  be  filed  up  to 
the  time  the  motion  is  made.  The  ninth  rule,  of  the  9th 
November,  1849,  dispenses  with  service  of  the  affidavits. 

September  17.  In  consequence  of  the  order  for  a  receiver  having  been 
drawn  up  without  a  direction  to  pay  debts,  the  defendant 
on  this  day  moved  that  the  receiver  be  directed  to  pay 
the  debts  of  the  firm. 

Gordon  for  the  defendant.  Simons  alone  is  sued  as 
trading  in  the  name  of  MitcheU  dt  Co.  There  are  writs 
out  against  him ;  and  the  creditors  do  not  recognize  the 
interim  orders  of  the  Court.  By  the  appointment  of  the 
receiver  all  the  funds  have  been  taken  out  of  the  hands 
of  the  defendant,  and  he  cannot  meet  his  liabilities ;  all 
the  books  and  papers  also  are  delivered  up,  and  we  can- 
not ascertain  the  validity  of  the  debts.  [By  the  Court* 
Would  not  the  Court  enjoin  any  one  so  suing?]    I 

(a)  p.  22 
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submit  that  the  Oonrt  would  have  no  power  to  do  so.         1862. 
Beaton  cm  Decrees  (a),  Jefferys  t.  Smith  (b).  mitohkll 


MUford  for  the  plaintiff.  A  receiver  is  only  a  person 
to  receive  money  where  the  parties  themselves  are  not 
fit  persons  to  do  so.  Where  the  parties  agree  as  to  a 
debty  the  receiver  may  be  allowed  to  pay  it;  bat  he 
should  not  have  the  sole  discretion  in  the  settlement  of 
the  partnership  concerns.  He  should  not  decide  on 
what  debts  should  be  paid.  How  could  he  act  in  the 
case  of  disputed  debts?  The  defendant  has  in  hand 
£1300  of  the  partnership  money,  out  of  which  he  could 
pay  the  debts  or  hand  it  over  to  the  receiver ;  and  if  he 
pays  valid  debts,  they  will  be  allowed  him  on  the  final 
settlement  of  accounts.  The  creditors  could  not  seize 
the  property  under  a  receiver.  If  they  sued,  Mitchell 
must  be  joined,  or  a  demurrer  would  lie.  The  only 
authority  for  this  application  is  the  bare  form  in  Seaton, 
and  the  explanation  of  this  may  be  that  the  receiver  was 
to  be  retained  till  after  the  decree,  and  then  pay  the 
debts  found  due.  There  is  no  such  form  mentioned  in 
Smith's  Chancery  Practice.  [By  the  Court.  Might  not 
the  receiver  pay  the  debts  with  the  sanction  of  the 
master  ?]  Wilson  v.  Oreemoood  (c),  Whitley  v.  Lowe  (d), 
Russell  V.  East  Anglian  Bailway  Company  {e), 

Gordon  in  reply. 

The  JiTDGE  directed  the  order  to  be  drawn  up,  for  the 
receiver  out  of  the  monies  received  to  pay  the  debts  with 
the  sanction  of  the  master. 


V. 

81MOK8. 


(a)  p.  555.  (fc)  IJ.  A  W.  idS.  (6)  1  Swanst.  4tL 

(d)  2  De  G.  ft  J.  704.  (e)  8  M.  &  G.  104. 


ie 


SUPBt3Mi3  COURT  lltePOETS. 


1862. 


October  21. 
November  4. 

A.  by  will, 
promisefl  to 
leave  certain 
lands  to  B., 
and  transfers 
the  title  deeds 
subsequently 
to  him,  to 
enable  Lim  to 
eject  a  tres- 
passer, and 
signs  a  memo- 
randum that 
the  lands  are 
not  to  bo  sold 
or  mortgaged, 
but  to  descend 
to  the  next  of 
kin  for  ever. 

B.  lays  out 
£700  in  im- 
provements. 
Hdd,  that  B. 
is  only 
entitled  to  a 
lien  for  the 
improve- 
ments. 


Cowling  agaimt  Douglas. 

THE  facts  of  this  case,  as  stated  in  the  plainti^Ts 
original  bill,  are  set  out  (a).  The  plaintiff  now 
amended  his  bill,  praying  for  a  lien  upon  the  land  for 
the  improvements  executed  by  him,  and  alleging  that 
those  improvements  were  made  by  the  inducement  and 
with  the  approval  of  the  defendant. 

It  appeared  from  the  evidence  that  prior  to  the  transfer 
of  the  title  deeds,  Bov^las  had  promised  to  leave  these 
lands  by  will  to  his  daughter,  and  that  he  gave  the  deeds 
to  enable  Cowling  to  eject  one  Lane  a  trespasser. 

The  cause  now  came  on  for  hearing. 

Broadhurst,  Q.  C,  and  Milford  for  plaintiff.  The 
plaintiff  was  given  to  understand  that  the  property 
would  be  left  to  his  wife  by  her  father's  will,  and  was 
allowed  to  go  into  possession  and  to  improve  the  land  to 
the  value  of  £700,  with  the  approbation  and  by  the 
inducement  of  the  defendant.  The  plaintiff  is  an  un- 
educated man,  and  knew  nothing  of  a  will  being  re- 
Yokable.  He  was  not  aware  that  the  endorsement  on 
the  grant  and  handing  over  the  deeds  did  not  pass  the 
legal  estate ;  but  it  must  have  had  the  effect  of  making 
them  believe  that  they  thereby  acquired  a  present  title 
to  the  lands.  It  would  seem  as  if  the  defendant  were 
thereby  anticipating  his  will.  The  grant  was  handed 
over  in  1850,  the  other  deeds  in  1859,  showing  that  the 
plaintiff  confirmed  his  gift.  There  are  cases  in  which 
the  owner  says  nothing,  and  remains  throughout  passive, 
and  yet  has  not  been  held  to  be  debarred  of  his  owner- 
ship ;  but  none,  like  the  present,  where  there  are  acts 
and  words  holding  out  encouragement  and  inducement 
to  execute  the  improvements.  Neither  the  case  of  Benie 
Y.  Toimg  (l),  nor  the  class  of  cases  in  EUison  v.  Ellison 
(e)  are  in  point.    If  we  are  not  entitled  to  the  legal 

(a)  Cases  in  Equity,  p.  18.  (&)  2  De.  G.  &  J.  136. 

(e)  1  Wh.  &  Tu.  199. 


V. 

Douglas. 
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estate,  the  Court  wonld  grant  an  enquiry  as  to  improve-         1862. 
ments,  and  give  the  plaintiff  a  lien  to  the  amount.    East      cJowlino 
India  Company  v.  Vineent  (a),  Dan  v.  Spurrier  (6),  Jack- 
son V.  Gaior  (e). 

Gordon  for  the  defendant.    This  case  involves    the 
question  how  far  a  man  can  part  with  his  property  with- 
out actually  doing  so.    A  man,  not  wanting  the  land  at 
the  time,  may  let  the  intended  devisee  enter,  the  devisee 
knowing  that  the  will  may  be  revoked  at  any  time,  and 
that  that  is  his  only  title.     [By  the  Oov/rt.    There  is  no 
doubt  that  no  conveyance  of  the  legal  estate  can  be 
decreed  ;  it  is  only  a  question  of  lien.]     No  case  is  made 
by  the  bill  for  a  lien.     The  inducement  held  out  by  a 
promise  to  leave  by  will  or  a  statement  that  the  land  had 
been  left  by  will,  would  be  different  from  that  of  a  person 
expressing  an  intention  to  convey.    The  mention  of  a 
will  would  show  that  the  title  could  be  destroyed  at  any 
time.    There  is  a  warning  combined,    and    something 
more  would  be  required  to  constitute  an   inducement 
such  as  the  Court  would  recognize.     Here,  nothing  of 
inducement,  no  contract  is  shown.     [By  the  Court.    Is 
there  not  fraud  ?]   That  is  answered  by  Benie  v.  Young  (i), 
the  silence  of  an  owner  is  not  fraud  where  the  party 
improving  knows  what  his  title  is.    The  plaintiff  was 
only  told  to  go  and  work  on  the  land,  and  was  not  in- 
duced to  make  the  improvements.     Anything  done   to 
the  land  would  be  improvement;  and  the  buildings  he 
did  erect  were  a  good  investment,  and  the  most  profitable 
way  of  using  the  land.    Would  he  be  entitled  to  a  lien, 
if  instead  of  building  he  had  cleared  the  land  and  made 
a  garden  of  it?    It  would  be  mere  user.    A  rent  of  com 
and  money  was  placed  on  the  land,  and  was  received  by 
the  defendant.    Lane  would  not  go  off  the  land  till  he 
was  satisfied  of  the  plaintiff's  title,  and  for  this  purpose 
only  the  defendant  gave  him  the  grant,  but  told  him  at 
the  same  time  he  was  not  to  sell  or  mortgage  the  land 
•  but  only  to  remain  on  it. 

(a)  2  Atk.  83.        (6)  7  Vo«.  230,        (c)  5  Ves.  688.        (d)  Supra. 
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1862.  Broadhurst,  Q.  C,  in  leply. 


GOWLINO 
V. 

Douglas, 


The  Judge  declared  that  the  plaintiff  was  entitled  to 
a  lien  npon  the  land  for  the  improyements  made  by  him 
upon  it|  and  directed  an  enquiry  before  the  master  as  to 
the  value  of  such  improvements. 


Deoember  3.  BbOUGHTOK  OffaifUt  BaBEES, 

In  sect.  8  of  rPHIS  case  came  on  upon  demurrer  to  the  bill  of  the 
tSTwdB  ^°*  plaintiflF,  claiming  as  purchaser  of  the  assets  of  one 

<<  absolutely  H.  W.  Johnson^  from  the  ofScial  assignee  of  his  insolvent 
^  void  S1^"  estate*  Among  these  assets  was  the  equity  of  redemption 
election  of  the  of  a  mortgage,  which  Johnson  had  made  to  the  defendant 
assignee.*'       when  in  insolvent  circumstances.    The  plaintiff  alleged 

that  this  mortgage  created  a  fraudulent  preferenoe  under 
the  8th  section  of  the  Insolvent  Act,  and  prayed  that  it 
might  be  declared  void. 

Sir  W.  Manning,  Q.  C,  and  Milford  for  demurrer. 
These  mortgages  are  void  only  as  against  the  creditors, 
and  the  avoidance  of  them  must  be  by  the  election  of  the 
official  assignee.  If  he  elects  to  avoid  them,  he  thereby 
remits  the  mortgagee  to  prove  his  debt  against  the  general 
estate.  His  right  is  personal,  and  cannot  be  assigned ; 
it  is  a  trust  to  be  exercised  on  behalf  of  the  creditors, 
and  cannot  be  delegated.  Prima  foGie,  the  mortgages 
are  good  as  against  every  one  but  the  creditors,  and  they 
remain  valid  until  the  official  assignee  makes  his  election. 
In  this  case  no  election  has  been  made ;  the  property  is 
not  even  mentioned  in  the  conveyance.  If  the  property 
had  been  absolutely  aliened  and  not  merely  mortgaged, 
would  it  have  passed  to  the  plaintiff  if  the.  official 
assignee  had  not  elected  ?  If  the  plaintiff  could  set  aside 
these  deeds,  he  would  for  £200  get  the  property  free 
from  charges  to  the  value  of  £5000,  and  the  defendant 
would  be  thrown  upon  the  other  assets  to  make  good  bis 


Babxbs. 
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debt    This   would  be  manifestly  nnfidr  to  the  other        1862. 
creditors.     The  plaintiff  cannot  contend  that  he  has  the    bbovgbtok 
equity  of  redemption^  and  also  that  the  mortgages  are  ^• 

void.  A  mere  right  to  set  aside  a  deed  cannot  be 
assigned.  The  mortgages  were  made  more  than  a  year 
before  the  sale,  and  there  was  not  at  any  time  the  pos- 
session required  by  the  statute,  32  H.  VIII.,  a  9.  The 
bill  is  defective  in  not  negativing  the  knowledge  of  In- 
solvency as  required  by  25  Vic,  No.  8,  s.  2.  Bank  of 
Australasia  v.  Harris  (a),  Prosser  v.  Edmonds  (6),  Wood 
V.  Doumes  (e),  Knight  v.  Bowyer  (d),  Gochell  v.  Taylor  («), 
JByall  V.  Bowles  (/),  Spence  Eq.  Jimt.  {g\  L&win  on 
Trusts  (A),  Dart  V.  db  P.  («),  Sugden  V.  &  P.  (i),  Chitty's 
Statutes  (Z),  Story  Eq.  Jur.  (m). 

Martin,  Q.  C,  and  Gordon  contra.  This  case  differs 
from  that  of  Prosser  v.  Edmonds  (n),  as  the  right  to  be 
enforced  is  coupled  with  an  interest  If  the  mortgages 
are  void  under  the  8th  section  of  the  Insolvency  Act, 
the  property  is  absolutely  freed  from  them,  although  it 
may  be  necessary  to  come  into  Court  to  clear  our  title. 
The  words  of  that  section  are,  that  these  deeds  are  abso- 
lutely void,  not  merely  voidable  at  the  option  or  election 
of  the;  official  assignee.  At  the  time  of  the  insolvency, 
the  property  passed  into  the  hands  of  the  official  assignee 
freed  from  all  such  charges.  Defendant  thought  he  had 
a  valid  security,  and  abstained  from  proving  his  debt; 
that  is  his  own  fault,  and  the  plaintiff  is  not  to  lose  his 
advantage  in  consequence.  No  case  has  been  cited  to 
show  that  if  the  official  assignee  had  elected,  the 
mortgagee  would  be  remitted  to  the  proof  of  his  debt 
If  the  official  assignee  came  into  Court  to  set  the  deeds 
aside,  the  Court  would  make  terms  as  to  payment  of  the 
debt;  but  the  creditor  has  no  suck  equity  without  the 
intervention  of  the  Court  Tinder  the  statute,  13  Eliz., 
c.  3,  it  is  not  necessary  to  go  into  Court  to  set  the  deed 

(o)  Wilkinson  &  Owen,  Ap.,  p.  12.  (6)  1  Y.  &  0.  481. 

(o)  18  Vee.  120.  (d)  26  L.  J.  Ch.  769.     (e)  21  L.  J.  Ch.  550. 

(/)  Wh.  &  To.  615.     (a)  p.  870.  (fc)  p.  296. 

(0  pa.  95, 156.  (ft)  p.  422.  (0  1  Vol.,  p.  42S. 

(m)  2  Vol.,  p.  400.  (n)  Supra. 


V. 

Barkkr. 
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1862.  aside.  We  come  into  Court  not  to  set  aside  the  deeds, 
BnovQwros^  but  to  clear  our  title.  The  cases  cited  only  show  that  the 
deeds  are  void  as  against  certain  persons,  not  that  they  are 
merely  voidable.  If  any  act  remained  to  be  done  by  the 
official  assignee,  before  he  conyeyed  to  us,  it  must  be 
presumed  to  be  done  under  10  Vic,  No.  14,  sect  3. 
There  is  evidently  a  distinction  intended  to  be  made 
between  the  alienations  mentioned  in  sect.  7,  and  those 
mentioned  in  sects.  8, 10,  and  11.  The  decision  of  the 
Privy  Council  in  The  Bank  of  Australasia  v.  Harris  (a), 
does  not  touch  this  question.  In  the  judgment  of  the 
Supreme  Court  in  that  case,  the  case  of  Bick  v,  Kidd  (b) 
was  oyerruled,  which  held  that  the  words  ''  absolutely 
void  "  meant  *^  void  against  every  one,"  and  the  case  of 
Bryan  v.  Child  (e)  was  cited  as  the  authority  for  over- 
ruling it,  and  Mackenzie  v.  Mumin  cited  as  sustaining 
their  decision;  but  the  latter  case  only  shows  that 
"void"  means  "void  as  against  creditors,"  whereas 
the  decision  in  Bank  of  AtiMralasia  is,  that  the  words 
*^  void  as  against  creditors "  means  "  void  as  against 
the  whole  body  of  creditors  acting  through  their 
assignea"  The  case  of  Bryan  v.  Child  is  against  this 
decision  in  Bank  of  Australasia  v.  Harris,  a  decision, 
moreover,  which  was  pronounced  by  two  only  of  the 
Judges  overruling  a  judgment  of  the  full  Court;  one 
of  those  Judges  having  at  the  time  held  an  opinion 
adverse  to  that  judgment.  If,  therefore,  Mackenzie  v. 
Mumdn  be  wrong,  a  fortiori  The  Bank  of  Australasia  v. 
Harris  which  includes  and  goes  beyond  it.  Twynes 
Case  (d),  Perry  Herrick  v.  Attwood  (e). 

Sir  W.  Manning  in  reply.  The  case  of  The  Bank 
of  Australasia  v.  Ha/rris  was  confirmed  by  the  Privy 
Council,  and  this  point  must  have  come  under  their 
notice.  In  sect.  7  of  the  Insolvent  Act  the  deed  is 
void  only  by  the  decree  of  the  Court,  in  sect  8,  by  the 
mere  will  of  the  official  assignee.  If  the  deed  were  void 
ab  initiOf  the  creditor,  holding  a  security  obtained  by 


(a)  Supra,  Appendix,  p.  16.  (5)  Decided  13th  July,  1S57. 

(o)  5  Exoh.  868.  (ef)  1  Smiths*  L.  C.  14- 

(e)  27  L.  J.  Oh.  121. 
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fraud,  might  get  rid  of  it,  and  so  damage  the  other        1862. 
bona  fide  creditors  by  coming  upon  the  other  assets.    Bboughtok 
The  body  of  creditors  is  to  decide  this  question.    No      bj^^er 
election  is  shown  by  the  conveyance  of  this  equity  of 
redemption  among  the  other  assets;  the  property  was 
sold  by  him    therefore    subject    to    these    mortgages. 
Newham^  v.  Stevenson  (a),  Jfe  parte  Alaop  (6),  Yotmg  y. 
BUliter  (e). 

The  Pbimaby  Judge.  Whatever  may  have  been  at 
one  time  the  doubtful  nature  of  the  claim  made,  it 
appears  to  me  to  be  settled  by  the  cases  of  the  Bank 
of  Australasia  v.  Harris  in  this  Court,  and  Young  v. 
BiUiter  (d)  in  the  House  of  Lords.  The  first  establishes 
that  the  mortgage  is  only  void  as  against  creditors.  The 
second  that  it  is  not  void  even  against  them,  unless  so 
treated  by  the  official  assignee.  There  is  a  discretion 
given  to  him  for  the  benefit  of  the  creditors  which  can- 
not be  transferred.  If  the  mortgage  could  now  be  set 
aside  it  would  not  be  for  the  benefit  of  the  creditors,  and 
the  right  to  elect  or  set  it  aside  is  only  for  their  benefit. 
I  am  of  opinion  that  no  power  exists  in  the  plaintiff  to 
set  the  deed  aside ;  he  has  purchased  the  assets  as  they 
now  are — the  ofificial  assignee,  by  not  interfering,  having 
elected  to  let  the  mortgage  remain  as  it  is. 

I  do  not  know  that  the  cases  of  Newliam  v.  Steven- 
son (e)  and  Ex  parte  Alsop  (/)  apply,  because  the 
decision  in  those  cases  vested  on  the  general  principle 
that  a  fraudulent  deed  is  valid  till  set  aside;  but  the 
case  of  Yov/ag  v.  BiUiter  {g)  is  quite  in  point,  the  ex- 
pression in  both  the  English  Insolvent  Act,  upon  which 
that  decision  was  made,  and  our  Insolvent  Act,  meaning 
the  same  thing,  i,e,  that  the  deed  in  question  is  void. 

The  demurrer  must  be  allowed. 

(o)  20  L.  J.  C.  111.  (6)  29  L.  J.  Bkptcv.  7. 

(c)  80  L.  J.  Q.  B.  158.  (d)  Sopra. 

(e)  Supra.  (/)  SuprOi  (^)  Supra. 
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1802. 


December  19.  OsBORNE  and  others  ogainst  Eales. 

A.  Bold  to  R» 

^rtefnknds  T^HIS  was  an  application  by  the  plaintiffs  for  an  in- 
to which  c.  JL  junction  to  restrain  the  defendant  from  farther 
and  executed  proceeding  in  the  action  at  law  of  Bales  v.  Osbome, 
a  bon<l  in  the  ^Liid  from  issuing  execution  for  the  amount  recovered  in 

Denalfcv  of 

£4000,  con-  the  said  action,  upon  the  plaintiffs  paying  him  the  sum 

^id^*^  ^  ^^  £2000,  and  interest  from  the  13th  July,  1852,  to  IGth 

Bhonld  deliver  August,  1853,  together  with  the  costs  of  the  said  action. 
poMesBion  rph^  facts  of  the  case  are  as  follows: — Henry  Ofbome 

after  date,  and  (since  deceased)  claimed  certain   lands  at  Alnwick,  in 

norbe*at  «w  *^®  county  of  Northumberland,  as  a  purchaser  from 

end  of  such  Mr.  Stirling  ;  and  a  contest  having  been  carried  on,  in 

I^L^thSor  *^®  ^^^^*  ^^  claims,  between  him   and  Bmetta  Terry, 

B.,  whereby  deceased  claiming   from  John  Terry  Sughee  as  to  the 

might  be  right  to  a  grant  of  this  land.     OAome  succeeded,  and 

prejudiciaUy  a  grant  issued  to  him  in  pursuance  of  the  report  of  the 

A.  Bhouid  pay  Commissioners.     On  the  10th  July,  1852,  the  defendant^ 

to  B.  £2000  by  an  agreement  in  writing,  contracted  with   O^bome 

on  the  day^  to  purchase  the  land  for  £2000,  having  before  verbally 

twelvemonths  contracted  with  him  to  the  same  effect,  which  written 

after  date.  .,  ... 

Asaitwas  contract  contained  a  stipulation,  that  on  the  execution 

Mstituted  by  ^f  ^Jjq  oonveyance  the  vendor  was  either  to  give  the 

deoidedbufore  purchaser  immediate  possession  or  to  pay  any  necessary 

t^end^f^the  expenses  for  his  obtaining   such   possession;    but  any 

the  twelve  arrears  of  rent  or  mesne  profits,  recoverable  to  the  date 

Sfwed^tcfpay  ^^  *^®  agreement,  were  to  belong  to  the  vendor.    Mrs. 

the  £2000  and  Oshome  was  to  release  her  dower  in  the  usual  manner, 

to  tekeVre-  Some  discussion  afterwards  took  place  between  OAome 

conveyance  of  and   defendant,  and  their  solicitors,  with   reference  to 

brought  "an  ^^^  claim  of  Mrs.  B.  Terry  to  the  land.    A  bond  was 

action  on  the  entered  into  by  Osborne^  dated  21st  Julv,  1852,  in  the 

bond  and  j  ^  ' 

reoovered  the  penalty  of  £4000,  Conditioned  to  be  void  if  he  should 

full  penalty,  deliver  possession  of  the  land  within  twelve  months  from 

filed  a  biu  for  that  date ;  and  there  should  not  be  at  the  end  of  such 

injunction 

against  farther  proceedings  at  law,  on  payment  of  £2000  and  interest  from  date  of  bond. 
Injunction  refused. 
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time  any  suit  or  other  proceeding  at  law,  or  in  Equity,        1862. 
pending  against  the  said  Henry  Oabomey  or  any  person      Obbobnb 
or  persons  claiming  under  him  or  against  the  said  John     *^**  ®****" 
Bales,  or   any  person  or  persons  claiming  under  him,        £a]^b& 
whereby  the  title  to  the  said  land  of  the  said  John  EdleSy 
and  those  claiming  under  him,  might  be  prejudicially 
affected ;  or  if  the  said  J7.  Oshornef  his  executors  or  ad- 
ministrators should,  on  the  21st  day  of  July,  1853,  pay 
to  the  defendant,  his  heirs,  executors,  administrators,*  or 
assigns,  the  sum  of  £2000,  with  interest  at  £6  per  cent, 
per  annum. 

There  was  a  memorandum  at  the  foot  of  the  bond 
signed  by  the  defendant,  which  was  as  follows — If  the 
sum  of  £2000  and  interest  be  received  by  me  under 
the  above  bond,  I  undertake  to  convey  all  my  interest 
in  the  land  as  Mr.  Osborne  shall  direct,  without  any 
incumbrance  occasioned  by  me. 

Osborne  had,  on  the  18th  July,  executed  a  conveyance 
of  the  land  to  the  defendant  with  covenants,  limited  to 
the  acts  of  Osborne  and  those  claiming  under  him ;  but 
it  was  not  delivered  to  the  defendant  till  the  execution 
of  the  bond,  viz.,  on  the  2l8t  July,  1852.  The  defendant 
then  paid  Osborne  the  £2000,  or  gave  bills  to  that 
amount,  and  was  let  into  possession.  After  this,  Mrs. 
iJ.  Terry  instituted  proceedings  in  Equity  against 
Osborne  and  defendant,  for  the  recovery  of  the  land, 
or  failing  that  for  the  establishment  of  an  equitable 
mortgage  which  she  claimed  to  have  on  the  land. 

This  suit  had  not  been  heard  on  the  21st  July,  1853, 
and  nothing  was  done  on  that  day  either  by  Osborne  or 
defendant  with  reference  to  the  bond. 

On  the  16th  August,  1853,  Osborne  offered  the  de- 
fendant to  pay  the  £2000  and  interest,  and  to  take  a 
reconveyance  of  the  land,  and  at  the  same  time  requested 
that  the  bond  might  be  cancelled. 

Mrs.  B.  Terry  succeeded  in  the  suit  to  the  extent  of 
being  declared  a  mortgagee  of  the  said  land,  and  a  large 
amount  of  principal  money  and  interest,  amounting  to 
nearly  £4000,  is  due  to  her. 
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1862.  In  the  year  185  ,  Osi>ome  filed  his  bill  against  the 

OsBOBNB      defendant,  praying  that  the  defendant  might  be  decreed 

and  others     either  to  retain  or  give  up  his  purchase,  and  if  he  should 

Ealbb.       give  it  up  the  plaintifiP   offered  to  repay  the  £2000 

and  interest,  on  having  the  land  conveyed  to  him,  and 

that  the  bond  might  thereupon  be  cancelled.    Pending 

the  suit,  0^}ome  died,  and  the  bill  was  revived  by  his 

representatives  the  present  plaintiffs. 

At  the  hearing  of  the  cause,  his  Honor  the  Primary 
Judge  dismissed  the  bill  with  costs,  and  the  fall  Court 
on  appeal  upheld  this  judgment. 

The  case  was  then  referred  on  appeal  to  the  Jadicial 
Committee  of  the  Privy  Council,  and  the  judgment  of 
the  Court  below  supported.  In  the  course  of  their 
judgment  their  Lordships  stated  that  the  question  before 
them  was  onlv  whether  under  the  circumstances  the 
plaintiff  was  entitled  to  have  back  either  the  bond  or  the 
estate;  the  question  as  to  what  extent  the  obligor  was 
liable  if  the  purchaser  kept  the  estate,  not  being  raised 
on  the  record. 

Pending  the  appeal,  the  defendant  Bales  brought  an 
action  at  Common  Law  against  the  plaintiffs  to  this  suit 
for  the  recovery  of  the  whole  amount  of  the  penalty  in 
the  bond;  and  equitable  pleas  were  filed  to  the  decla- 
ration, in  which  the  same  questions  were  raised  as  in  the 
suit  in  Equity.  These,  upon  demurrer,  were  overmled, 
and  a  verdict  obtained  for  £4000,  the  full  amount  of 
the  penalty.  Application  was  then  made  to  reduce  the 
verdict  to  £2000,  which  was  refused. 

The  plaintiffs  thereupon  filed  their  bill,  stating  the 
same  facts  as  in  the  former  bill,  and  praying  that  upon 
payment  of  the  sum  of  £2000  and  interest,  from  the  13th 
July,  1852,  to  the  16th  August,  1863,  together  with  the 
costs  of  the  action,  the  defendant  might  be  restrained 
from  further  proceeding  in  the  action  at  law,  and 
might  give  up  the  bond  to  be  cancelled. 

Martin,  Q.  C,  and  Gordon  for  the  plaintiffs.  The 
question  raised  by  the  present  bill  is  one  which  the 
Privy  Conncil  said  was  not  raised  by  the  former  bill, 
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and  which  it  intimated  would  form  a  ground  for  relief  in  1862. 

Equity — ^namely,  to  what  extent  Osborne  was  entitled  to  osbobnb 
avail  himself  of  the  bond.  In  law,  doubtless  the  whole  andotbora 
amount  of  the  penalty  is  forfeited,  but  not  in  Equity.  julbs. 
The  £2000  represented  the  land  so  far  as  the  vendor  had 
a  title.  If  encumbrances  by  a  prior  title  exceed  that, 
the  vendor  has  no  title,  and  the  purchaser  could  give 
up  the  land  and  get  back  the  money ;  but  if  he  does  not 
give  up  the  land,  he  cannot  be  in  any  better  position  than 
if  he  had  done  so,  and  his  only  claim  would  be  to  have  the 
land  cleared  of  the  encumbrances  to  the  value  of  his 
purchase  money.  Courts  of  Equity  will  generally  cut 
down  the  amount  expressed  in  the  penalty  of  a  bond,  if 
the  intention  of  the  parties  to  it  is  manifest.  A  vendor 
is  not  bound  to  clear  off  encumbrances  beyond  the 
amount  of  the  purchase  money.  Nevmham  v.  Bogers  (a), 
Sugden^s  V,  &  P.  (6),  Attorney  Oenercd  v.  Cox  (o). 

Sir  William  Manning^  Q.  C,  and  MUford  for  the 
defendant.  This  bill  is  framed  upon  the  authority  of 
a  mere  obiter  dictum  of  the  Privy  Council.  The  liability 
is  limited  to  the  extent  of  the  bond,  not  of  the  purchase 
money.  The  bond  stood  in  the  place  of  a  covenant 
against  Mrs.  Tem/s  title.  At  the  time  Mrs.  Terry^s 
claim  was  known  to  be  £2000  and  interest,  which, 
together  with  the  anticipated  suit,  would  not  fall  far 
short  of  £4000,  as  the  measure  of  probable  damage. 
The  parties  bind  themselves  to  the  state  of  affairs  at  the 
end  of  the. twelve  months — it  is  a  concluded  agreement. 
At  the  end  of  the  year  the  defendant  could  not  have  put 
the  bond  in  suit,  for  Osborne  had  not  made  his  election, 
and  we  could  not  have  known  whether  the  claim  of  Mrs. 
Terry  prejudicially  affected  the  title.  The  bond  was 
not  to  place  the  parties  in  statu  quo  ;  it  was  conditional, 
and  time  was  of  the  essence  of  the  contract.  All  the 
parties  to  the  bond  gave  up  some  rights  and  received 
some  advantages.  It  is  only  where  the  countervailing 
equity  is  very  clear  and  strong  that  this  Court  will  inter- 

(a)  4  Brown's  C.  C,  391.  Qj)  ISth  Ed.,  p.  445. 

(c)  8  H.  L.  C.  372. 
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1862.        fere  to  cat  down  the  amount  of  the  penalty  in  the  bond. 
OsBOBNs      The  plaintiffs  come  before  the  Court  on  the  same  cir- 
and  others     cumstances  as  in  the  former  bill,  but  with  a  different 
Bales.       prayer,  which,  however,  is  the  same  as  the  issue  which 
the  primary  Judge  offered  to  direct  at  the  original  hear- 
ing, and  which  was  then  refused.     The  equities  of  this 
case  were  decided  on  the  demurrer  to  the  equitable  pleas, 
and  that  is  a  bar  to  this  suit.     OastelU  y.  Cook  (a), 
Protheroe    v.    Phdps    (6),   8chlumberger    v.    Lister   (c), 
Campbell  y.  Lotze  d  Lamaoh  (d).    Wild  y.  BiUas  {e), 
Chmpertz    y.    PooUy   (/),    Kingsfort    y.    Stoinfori   {g), 
Bvmm/    y.    Hopkinson    (A),    Evans    y.    Bembridge   (t), 
Stephen  on  Pleading  (k). 

Cordon  in  reply.    The  equitable  pleas  only  raise  the 
equity  of  the  former  suit,  and  do  not  raise  or  determine 
that  now  before  the  Court.    Equitable  pleas  are  only  for 
the  purpose  of  preyenting  the  same  case  at  the  same  time 
being    the    subject  of   two    suits   in    different  Courts. 
[By  the  Court     Can  a  different  relief  be  prayed  on  the 
same  state  of  facts  as  in  the  former  bill  ?]     This  case  in- 
yolyes  the  construction  of  an  agreement,  and  many  con- 
structions may  rise  out  of  the  same  agreement.    If  a  bill 
prays  for  one  construction  and  fails,  another  bill  may 
pray   for    another    construction.      Permission    is   often 
granted  to  file  a  new  bill  on  the  same  matter.    In  this 
bill  we  rely  upon  another  right  arising  out  of  the  same 
state  of  facts.     In  Bunny  y.  Hopkinson  (2)  there  was  a 
special  agreement.    Mitford  on  Pleading  (m). 

December  31.  "^^  Honotir  the  Primary  Judge.  This  is  a  motion 
for  an  injunction  to  restrain  execution  in  an  action  at 
law,  in  which  John  Bales  is  plaintiff,  and  the  repre- 
sentatiyes  of  Henry  Osborne^  deceased,  are  defendants. 
The  action  is  brought  on  a  bond  giyen  by  Osborne  to 
Bales  in  the  penalty  of  £4000,  to  which  certain 
equitable  pleas  were  amongst  others    pleaded.     They 

(a)  7  Hare  89.        (&)  25  L.  J.  Ch.  105.  (e)  29  L.  J.  Q.  B.  157. 

(d)  11  Nov.,  1862.  (fl)  4  Jur.  N.  8. 1166.  if)  5  Jur.  N.  S.  261. 

ig)  Ibid.  (fc)  1  L.  T.  N.  S.  53.  («)  25  L.  J.  Ch.  102. 

Qt)  p.  410-11.         (0  Supra.  (m)  p.  211. 
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were  in  substance  the  same  as  the  equity  set  up  in  a  bUl        I8e2. 
which  had  been  filed  by  the  plaintiffs  in  this  suit,  to  set      osborme 
aside  the  bond  and  to  recover  some  land  purchased  by     *^^  oih&n 
Eales    from   Osiome,  on    repayment    of   the    purchase        Ealb. 
money  to  Eales,  who  had  paid  it  to  Osborne  as  the  con- 
sideration for  the  conveyance  of  the  land.     The  bill  had 
been  dismissed,  and,  on  the  same  ground,  demurrers 
were  allowed  to  the  pleas.    The  plaintiff  recovered  in 
the  action  a  verdict  for  £4075,  but  as  the  penalty  of 
the  bond  was  only  £4000,  it  must  be  considered  as  good 
only  to  that  extent. 

The  present  bill  is  filed  with  the  acknowledgment  that 
the  claim  set  up  by  the  former  suit  and  pleas  in  the 
action  at  law  cannot  be  maintained,  but  it  states  the 
same  facts.  It  claims  that  EaUs  ought  to  be  restrained 
from  proceeding  to  execution  in  the  action  upon  payment 
of  £2000  and  interest  from  the  date  of  that  bond,  on  the 
ground  that  he  has  only  been  damnified  to  that  extent. 
The  objects  of  the  two  suits  are  different.  The  one  seeks 
to  set  aside  the  purchase  of  the  land  upon  repayment  of 
the  purchase  money,  and  for  a  delivery  up  of  the  bond 
to  be  cancelled.  The  other,  that  the  bond  may  not  be 
enforced  beyond  the  value  of  the  land,  being  £2000, 
the  amount  of  the  purchase  money,  together  with  interest 
from  the  date  of  the  bond. 

It  has  been  urged  that  this  Court  will  not  order  an 
injunction  to  issue  because  a  plea  of  a  former  decree  for 
the  same  matter,  and  of  a  decision  at  law  to  the  same 
effect,  would  lie  to  this  bill.  In  order  that  such  a  plea 
should  prevail,  it  must  be  shown,  not  only  that  the  facts 
on  which  the  former  decree  was  made  are  the  same  in 
two  suits,  but  that  the  matters  in  issue  are  the  same. 
Brandlyn  v.  Ord  (a).  Child  v.  Oibson  (J),  Behrens  v. 
Sievehing  (c).  Now  the  matter  in  issue  in  the  first  suit 
and  in  the  pleas  at  law  was,  whether  the  bond  was  or  was 
not  to  be  cancelled,  and  the  land  reconveyed  on  repay- 
ment of  the  purchase  money.  In  this  suit,  whether 
£4000  or  £2000  and  interest  ought  to  be  recovered  on 

(o)  1  Atk.  571*  (b)  2  Atk.  603.  (c)  2  My.  &  Cr.  602. 
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and  othors 

V. 

J^ALES. 


the  bond.  I  think,  therefoie,  that  a  plea  of  the  former 
suit,  or  of  the  pleas  at  law,  would  not  lie  to  this  bilL  It 
becomes  necessary,  therefore,  for  me  to  consider  whether 
the  plaintiff  is  entitled  to  the  relief  he  seeks  in  this  suit, 
and  I  cannot  but  come  to  the  consideration  of  this 
question  with  diffidence,  since  the  Judicial  Committee  of 
the  Friyy  Council  have  expressed  an  opinion,  though  an 
extra  judicial  one,  on  this  point.  In  the  former  suit,  as 
in  this,  the  construction  of  the  following  bond  and 
memorandum  was  the  principal  matter  in  dispute. 

'^Ejiow  all  men  by  these  presents  that  I  Henry 
OsAome  of  Illawarra  in  the  colony  of  New  South  Wales 
Esquire  am  held  and  firmly  bound  to  John  Eales  of 
Berry  Park  in  the  colony  aforesaid  Esquire  or  his  cer- 
tain attorney  executors  administrators  and  assigns  in 
the  sum  of  £4000  of  lawful  British  money  to  be  paid  to 
the  said  John  Bales  or  to  his  certain  attorney  executors 
administrators  or  assigns  to  which  payment  well  and 
truly  to  be  made  I  bind  myself  my  heirs  executors  and 
administrators  firmly  by  these  presents.  Sealed  with  my 
seal  and  dated  this  2l8t  July  A.D.  1852. 

*' Whereas  the  said  John  Bales  has  lately  purchased 
from  the  said  Henry  Osborne  certain  lands  in  the  parish 
of  Alnwick  in  the  said  colony  consisting  of  1027  acres 
and  one  rood  granted  to  the  said  Henry  OAorne  by 
deed-poll  bearing  date  30th  December,  1851.  Now  tho 
condition  of  this  obligation  is  this  that  if  the  said  Henry 
Osborne  shall  deliver  possession  of  the  said  land  or  the 
said  John  Bales  shall  otherwise  obtain  possession  of  the 
said  land  within  twelve  calendar  months  from  this  date 
and  there  shall  not  be  at  the  end  of  such  time  any  suit 
or  any  other  proceeding  at  law  or  in  equity  pending 
against  the  said  Henry  Osborne  or  any  person  or  persons 
claiming  under  him  or  against  the  said  John  Bales  or 
any  person  or  persons  claiming  under  him  for  the  re^ 
covery  of  the  said  land  or  whereby  the  title  of  the  said 
land  of  the  said  John  Bales  and  those  claiming  under 
him  as  derived  from  the  said  Henry  Osborne  may  be 
prejudically  affected  or  if  the  said  Henry  Osborne  his 
executors  or  administrators  shall  on  the  21st  day  of 
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July,  which  shall  be  in  the  year  1853  pay  to  the  said  1862. 

John  Eales  his  heirs  executors  administrators  or  assigns      Osbobns 
the  snm  of  £2000  with  interest  for  the  same  from  the     •nd  others 
date  of  these  presents  at  £6  per  cent,  per  annum  then      .  balb. 
and  in  either  such  case  this  obligation  shall  be  void  or 
otherwise  shall  remain  in  full  force  and  virtue/' 

Under  this  bond  was  a  written  memorandum,  which 
was  at  the  time  of  the  execution  of  the  bond  signed  by 
Ealea,  and  which  was  in  these  words : — 

^'Memorandum.  If  the  sum  of  £2000  and  interest 
be  received  by  me,  under  the  above  bond,  I  undertake 
to  convey  all  my  interest  in  the  land,  as  Mr.  Osborne 
shall  direct,   without   any  encumbrance  occasioned  by 


me. 


The  Primary  Judge  in  Equity,  and  the  full  Court  in 
this  colony,  on  appeal  in  the  former  suit,  dismissed  the 
bill.  An  appeal  was  made  to  the  Privy  Council  and  the 
decisions  of  the  Courts  below  were  affirmed.  At  the  same 
time  their  lordships  intimated  what  their  views  of  the  case 
would  have  been  if  it  had  been  properly  brought  before 
them.  Such  an  expression  being  extra-judicial,  cannot 
regulate  the  decision  of  this  Court,  and  indeed  I  um 
bound  in  duty,  notwithstanding  the  apparent  presump- 
tion on  my  part,  to  follow  my  own  views  rather  than 
those  of  their  lordships,  if  I  do  not  find  myself  convinced 
by  their  arguments. 

A  Court  of  Equity  relieves  against  the  penalty  of  a 
bond  by  letting  it  stand  as  a  security  for  carrying  out 
the  real  agreement  between  the  parties.  The  inquiry 
therefore  is,  what  is  the  real  agreement,  and  having  found 
that,  there  is  no  equitable  ground  for  moderating  it  so  as 
to  meet  the  moral  justice  of  the  case,  the  agreeing  parties 
have  a  right  to  have  the  agreement  carried  out  in  its 
integrity.  There  is  no  discretion  to  be  exercised  by  the 
Court ;  the  parties  must  rest  on  the  terms  of  the  agree- 
ment when  properly  construed. 

What,  then,  is  the  construction  of  this  agreement,  as 
collected  from  the  bond,  memorandum,  and  surrounding 
circumstances?  I  need  not  go  into  the  particulars  of 
the  case,  as  they  are  fully  set  out  in  my  judgment  on  the 
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I8g2«        hearing  of  the  former  case  in  the  judgment  of  the  Ml 

OsBOBNB      Courts  on  the  appeal  from  that  decision,  and  in  the 

and  othew    judgment  delivered  by  the  Privy  Council,  on  the  appeal 

EALB8.       from  the  decision  of  the  full  Court.    Their  lordships,  in 

the  Privy  Council,  appear  to  think  that  Eales  ought  not 

to  be  allowed  to  enforce  the  penalty  of  the  bond  beyond 

£2000  and  interest  from  the  date  of  it,  because  (if  I 

understand  the  judgment  rightly)  the  sum  of  £2000  was 

the  purchase  money  and  the  Ml  value  of  the  land,  so 

that  EaJes  might  have  thrown  up  the  land  when  Mrs. 

Terry's  claim  was  shown  to  be  more  than  that  sum,  and 

he  could  not,  therefore,  have  been  injured  beyond  that 

amount.     I  do  not  understand  that  their  lordships,  by 

their  observations,  intend  to  intimate  that  any  equitable 

jurisdiction  over  the  contract  ought  to  be  exercised,  but 

conceive  that  from  this  being  the  reasonable  result  of  the 

contract,  such  may  fairly  be  the  construction  of  it 

It  is  clear  that  Ealea,  if  he  had  known  of  the  validity 
and  amount  of  Mrs.  Terry^s  claim  would  never  have 
purchased  the  land,  or  entered  into  the  arrangement 
with  Osborne,  if  it  is  such  as  has  been  suggested  by  the 
Judicial  Committee  of  the  Privy  Council.  The  manifest 
intention  of  the  parties  was  a  general  indemnity  against 
Mrs.  Terry's  claim,  but  whether  it  was  to  be  limited, 
except  by  the  penalty  of  the  bond,  has  created  the  di£B- 
culty.  It  is  to  be  observed,  that  if  the  security  were  to 
be  limited,  as  is  supposed  by  their  lordships,  the  penalty 
expressed  in  the  bond  would  probably  have  been  much 
smaller  in  amount  than  £4000.  That  circumstance 
alone  appears  to  me  to  indicate  that  the  parties  intended 
that  a  larger  sum  than  £2000,  and  interest  from  the 
date  of  the  bond  might  be  recovered  under  it.  It  is  not 
a  money  bond  (in  which  the  penalty  is  usually  double 
the  amount  to  be  secured)  but  a  bond  of  indemnity, 
where  the  penalty  is  adapted  to  the  presumed  risk, 
against  a  claim,  the  amount  of  which  was,  I  must  sup- 
pose, unknown.  I,  however,  happen  to  know  from  other 
proceedings  in  this  Court,  and  from  the  amount  of  the 
verdict  in  the  action,  but  which  I  cannot  bring  in  aid  of 
my  construction  of  the  intended  agreement — ^not  being 
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stated  in  the  affidayits  filed  on  this  motion — that  the 
claim  of  Mi's.  Terry  at  that  time  was  £2000,  and  a 
large  arrear  of  interest ;  and  if  so,  the  sum  of  £4000 
could  not  have  been  more  than  sufficient  security  against 
the  claim.  There  was  another  mode  agreed  upon,  by 
which,  if  O^ome  chose  to  adopt  it,  he  might  have  con- 
fined his  liability  to  £2000,  namely,  by  taking  back  the 
land  at  the  end  of  the  year,  and  paying  Eciles  the 
£2000,  and  interest ;  but  if  he  did  not  adopt  that  mode 
of  proceeding,  the  agreement  as  to  the  general  indemnity 
took  effect.  The  parties  may  very  well  be  understood 
as  haying  agreed  to  an  indefeasible  sale  (subject  only 
to  OAorne  exercising  his  option),  whatever  the  claim  of 
Mrs.  Terry  might  be.  Eales  was  to  have  the  land  at 
all  events,  and  Osborne  was  to  clear  it  from  Mrs.  Terry's 
claim,  whatever  that  might  be,  provided  the  year  passed 
without  Osborne  exercising  his  option  of  rescinding  the 
contract. 

Their  lordships  put  the  case  of  Mrs.  Ternfs  claim, 
amounting  only  to  £100;  then,  according  to  my  con- 
struction of  the  contract,  Osborne  on  paying  that  amount 
would  have  satisfied  the  bond  in  like  manner,  as  he  will 
now  satisfy  it  by  paying  what  has  been  found  to  be  due 
in  respect  of  Mrs.  Terry's  claim  to  the  extent  of  the 
penalty.  Then,  again,  their  lordships  say  it  never  could 
have  been  the  intention  of  the  parties  that  if  Mrs. 
Terry's  claim  were  in  existence  on  the  21st  of  July, 
1853,  and  failed  immediately  after,  the  bond  should  be 
forfeited,  and  they  intimate  that  equity  would  give  relief 
against  the  penalty  being  enforced  in  such  a  case.  Now, 
if  the  parties  with  their  eyes  open  entered  into  such  an 
agreement,  I  do  not  see  how  equity  could  interfere  with 
it,  though  that  consequence  would  be  an  argument 
against  such  a  construction  being  given  to  the  agreement. 
As  indemnity  was  the  object  of  the  agreement,  it  possibly 
might  be  construed  in  the  way  suggested  by  their  lord- 
ships, viz.,  that,  in  such  case  the  bond  was  only  to  be 
used  for  indemnity,  and  nothing  beyond  it,  though  per- 
haps it  may  not  be  easy  to  arrive  at  that  conclusion  in 
the  teeth  of  the  words  of  the  contract     However  that 
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Osborne 
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may  be,  if  that  constrncUon  be  adopted,  it  can  only  be 
because  the  parties  only  contemplated  indemnity,  and  by 
applying  the  same  reasoning,  viz.,  an  indemnity  being 
the  object  of  the  parties  to  the  facts  which  have  occurred, 
it  seems  to  me  that  Mrs.  Terry's  claim,  whatever  it 
might  be,  was  to  be  indemnified  against  to  the  extent 
of  £4000.  I  cannot  see  why,  when  the  penalty  of  the 
bond  is  £4000  (on  the  supposition  that  the  parties  in- 
tended that  the  purchase  should  be  indefeasible  except 
on  one  condition),  the  security  is  to  be  limited  to  the 
value  of  the  land.  If  the  view  of  their  lordships  is 
to  prevail,  Ealea  would  retain  the  land,  having  given 
£2000,  the  full  value,  for  it,  and  he  would  have  to  pay 
another  £2075,  so  that  his  purchase  would  be  £4075, 
instead  of  £2000.  It  is  said,  however,  that  he  need 
not  keep  the  land,  and  may  get  back  his  £2000,  and 
that  he  is  not  personally  liable.  When,  however,  a  man 
buys  land  he  does  so  with  an  expectation  of  retaining  it, 
more  especially  when  there  is  one  contingency  pointed 
out  in  the  agreement  for  purchase,  by  which  he  may  be 
turned  out,  viz.,  by  Osborne's  putting  an  end  to  the 
purchase  at  the  end  of  a  year,  and  paying  him  £2000 
and  interest,  and  when  he  has  a  bond  of  indemnity  to  a 
much  larger  amount  than  the  amount  of  his  purchase 
money,  which,  therefore,  will  protect  him  from  being 
turned  out. 

As  I  do  not  see  the  force  of  their  lordships'  reasoning 
I  am  in  duty  bound,  however  I  may  expose  myself  to 
the  charge  of  presumption,  to  differ  from  it,  and,  there- 
fore, to  refuse  this  application  ]  of  course  not  with  costs, 
as  the  plaintiffs  have  the  dictum  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  their  favour. 
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Dean  agaimt  Btbnes. 

D.,  by  his 

THIS  case  came  on  before  the  full  Court  by  way  of  bill,  stated 
appeal  from  a  decree  of  the  Primary  Judge,  dis-  13th  r^m- 
missing  the  plaintiffs'  bill  with  costs.  ^»  1859,  he 

The  bill  was  filed  by  the  plaintiffs.  Dean  and  Stewart  toi6f.£8000,to 
acrainst  James  Byrnes.  Robert  Cooh,  and   Clark  Irving,  ^  aeoared  on 

snscurs  to  oome 

trustees  of  the  estate  of  Edward  Mawney  Sayers,  under  to  8.  from 
an  assignment  for  the  benefit  of  his  creditors,  against  ^l^*™. 
Thomas  Walker,  Clark  Irving,  Ambrose  Foss,  Robert  Coek,  and  in  tbo 
and  Thomas  Buchanan,  trustees  of  the  estate  of  David^^^^^^^ ^. 

'  .  January  and 

Jones  and  Company,  otherwise   Thompson,  Sym^onds,  <&  Febraary, 
Co.,  and  against  E,  M.  Bayers,  David  Jones,   Thomas  JhfiSonnt^f 
James   Thompson,  and   Samuel  Symonds,  the  assignors  £7999i5B.3d., 
under  the  last-mentioned  assignment.  ^n^^^m 

The  plaintiffs,  by  their  bill,  state  that  the  plaintiff  Bataviaalone; 
Dean  (with  whom  the  plaintiff  Stewart  had  subsequently  of  7>,  /«fe  cb. 
become  a   partner  as  auctioneers)  made    advances  of  were  taken  as 
moneys  to  Sayers.    That  on  or  about  the  13th  of  De-  security  and 
cember,   1859,  Sayers    being    about  to  enter  into   an  BiibBequentiv 
adventure  for  the  importation  of  sugar  and  other  pro-  tbe£30(H), 
duce  from  the  Mauritius  and  Batavia,  applied  to  Dean  !2S*\^th^*^ 
to  advance  him  such  sums  as  might  be  necessary  to  £79991  5b.  3d., 
effectuate  such  adventures  upon  the  terms  that  the  said  ^Sfc^m^a'^ 
sugar  and  other  produce  should  be  placed  in  the  hands  tberesidne.  It 
of  Dean  for  sale ;  and  that  he  should,  out  of  the  proceeds  oS^'^4th**^ 
of  the  sales,  after  deducting  the  usual  charges,  repay  December,  iSf. 
himself  such  sums  as  he  might  advance  for  the  purpose  Jo  MauritSs^ 
with  interest;    and  for  the  immediate  objects  of  the  andonthe24th 
adventure,  Sayers  requested  the  advance  of  £3000  on  tiiS^^TO 
the  terms  aforesaid,  and  that  on  the  13th  of  December,  to  the  amount 
1859,  Dean  advanced  him  that  sum  upon  those  terms.  MOTu^ch  to' 

Batavia,  to 
bny  sngar.  In 
Aprils  1860,  8,  assigned  his  estate  to  trnstees  for  his  creditors,  and  in  his  schedule 
mentioned  the  *<  adventure  per  Monarch."  In  August,  S's  agents,  in  Batavia,  wrote 
that  they  had  waited  to  hear  from  the  trustees  as  to  the  disposal  of  the  money.  The 
trustees  received  the  bills  of  lading,  and  allowed  D,  to  sell  under  an  agreement  without 
prejudice  to  his  claim.  Held,  that  under  the  circumstances  D.  had  no  Uen  on  the  sugars 
from  Batevia,  and  that,  as  he  had  admitted  payment  out  of  the  £3(H)0,  he  had  no  claim 
on  tliose  from  Mauritius.    The  plaintiffs*  claim  limited  by  the  statemente  in  the  bill. 
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That  on  the  10th  of  January,  I860,  Bayers  applied  for 
further  sums  amounting  in  the  whole  to  £7999  15s.  3d., 
upon  the  terms  aforesaid,  viz.,  that  the  sugar  so  to 
arrive  from  Batavia,  or  any  other  sugar  that  Sayen 
might  import  in  the  place  of  such  last-mentioned  sugar 
should  be  placed  in  JDearCs  hands  for  sale,  and  that  he 
should,  out  of  the  proceeds  of  the  sale,  after  the  deduc- 
tion of  the  usual  commission  and  charges,  repay  to 
himself  the  said  sum  of  £7999  15s.  3d.,  with  interest, 
which  advances  were  made  accordingly. 

The  bill  then  states  that  a  memorandum  of  the  terms 
on  which  the  said  sums  were  advanced  was  subsequently 
drawn  up  by  Bayers,  and  was  contained  in  the  following 
letter : — 

MSSSBS.  W.  DXAN  AND  Co.,  SydNET. 

DBAS  81B8, — I  hereby  aoknowledge  to  have  reoeived  from  yon  the 
undennentioned  Bums,  yiz. : — 

1859. 
December  13. — Cheque 

1860. 

January    10. — Oheqne 

12. — Cheque 

Cheque 

Cheque 

16. — ^BybUIs 
Cheque 

Cheque 

23. — Cheque 

February    6. — Cheque 

£10,999  15   3 

as  advances  on  sugais  to  come  to  this  port  from  Mauritius  and  Batavis; 
the  foUowing  biUs  being  deposited  in  your  hands  as  coUateral  security, 
for  the  payment  of  the  said  advanoes  from  the  proceeds  of  the  sugars 
by  ship  or  ships  from  the  Mauritius,  and  the  Monarch,  from  Batsvia, 
which,  it  is  understood,  are  to  be  handed  to  you  for  sale : — 


£ 

s. 

d. 

£       8. 

3000    0 

d. 
0 

1000 

0 

0 

1000 

0 

0 

eso 

0 

0 

278 

0 

0 

2908  13 

6 

1553 

2 

0 

V 

380 

2 

9 

1938    4 
240  18 

q 

• . 

.  • 

1 

•  • 

•  • 

1236  18 

2 

• . 

•  • 

1680    0 

9 

£      s.  d. 

D.  Jones,  due  4th  April 

.     1541  18    2 

Ditto,  due  15th  April 

.     1541  18    2 

Ditto,  due  13th  May 

,     1475  18    1 

Ditto,  due  5th  May  . . 

.     1523    6    9 

D.  Jones  and  Co.,  due  16fch  May 

.     1978  18    9 

Ditto,  due  23rd  April 

.       517  18    3 

Ditto,  due  23rd  May 

.      517  18    3 

Ditto,  due  4th  June 

.     1726    9    0 

£10,823    5    5 

Yours  fa 

ithfiilly, 

K  M.  Satebs. 
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The  bill  then  states  that  the  biUs  mentioned  in  the  1S62. 
letter  were  so  deposited  with  the  concurrence  of  the  de-  dh^ 
fendantSy  Jones^  Thompson^  and  Symonds,  for  the  purpose  ^• 

of  inducing  Dean  to  make  the  advances  to  Bayers.  The 
bill,  until  the  11th  paragraph,  states  the  assignment  by 
Bayers  of  his  estate,  dated  the  16th  of  April,  1860,  and 
the  assignment  by  Thompsany  Symands,  and  Janes  of 
their  estate,  dated  the  20th  of  April,  and  the  14th  of 
June,  1860.  The  11th  paragraph  of  the  bill  is  as 
follows : — "  A  portion  of  the  said  sugars  from  the  Mau- 
ritius some  time  since  arrivod  in  this  colony,  and  the 
said  sugars,  by  an  arrangement  made  between  the  plain- 
tiff, William  Dean^  and  the  said  trustees  of  the  said 
defendant,  E.  M,  Bayers,  were  placed  in  the  hands  of 
the  plaintiff,  William  Dean,  for  sale,  and  were  sold  by 
him,  and  the  proceeds  of  such  sale  were  paid  to  the  said 
trustees.  And  the  plaintiff,  William  Dean,  as  part  of 
the  said  arrangement,  and  at  the  request  of  the  said 
trustees,  presented  for  payment  certain  of  the  said  bills 
so  held  by  him,  as  collateral  security,  as  hereinbefore 
mentioned,  and  applied  the  proceeds  of  the  said  bills, 
which  were  paid  in  satisfaction  of  the  said  sum  of  dSSOOO, 
and  interest,  and  also  in  reduction  of  the  said  sum  of 
dg7999  15s.  3d.,  but  without  prejudice  to  the  claims  of 
the  plaintiffs  on  any  sugars  comprised  in  the  said  agree- 
ment between  the  plaintiff,  WiUiam  Dean,  and  the  said 
defendant,  E.  M.  Bayers.^* 

The  bill  then  states,  that  part  of  the  Batavian  sugar 
arrived  in  the  colony  by  the  D.  T.  Visser,  on  the  23rd 
of  June,  1860,  and  part  by  the  Monarch,  on  the  17th  of 
January,  1861,  and  that  these  two  shipments,  in  fact, 
constituted  the  cargo  of  the  Monarch,  all  which  sugars 
were  received  by  Bayers,  and  placed  by  him  in  the  hands 
of  Byrnes,  Cook,  and  Irving,  as  trustees  of  his  estate,  who 
by  arrangement  with  the  plaintiffs,  contained  in  a  letter 
of  the  23rd  of  January,  1861,  placed  them  in  their  hands 
for  sale,  without  prejudice  to  the  respective  claims  of  all 
parties  on  them.  The  bill  then  alleges  that,  after  de- 
ducting the  payment  made  as  aforesaid,  there  remains 
due  to  the  plaintiffs  the  sum  of  £4916  14s.  Id.  for 


V. 

Byrnes. 
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1862.        which  they  claim  to  have  a  lien  on  the  proceeds  of  the 
Dean        said  sugar,  after  payment  of  commission  and  charges. 

The  bill  prays  that  it  may  be  declared  that  the  plaintiffs 
have  a  lien  for  the  sum  of  £4916  13s.  ld.»  and  interest 
on  the  proceeds  of  the  sale  of  the  said  cargo  of  sugar 
after  making  the  usual  deductions  for  commission  and 
expenses,  and  that  that  sum  and  interest  may  be  paid 
or  retained  out  of  the  said  proceeds ;  that  the  defendants, 
BymeSj  Cook^  and  Irving  may  be  restrained  from  parting 
with  the  said  sugar,  or  the  proceeds  thereof,  and  if 
necessary,  an  account  may  be  taken  of  what  is  due  to 
the  plaintiffs. 

From  the  evidence  it  appeared  that  the  £3000  ad- 
vanced by  Dean,  on  the  13th  December,  was  sent  to  the 
Mauritius  the  next  day. 

On  the  24th  December,  Bayers  sent,  per  Monarch, 
£5000  of  his  own  money,  and  some  merchandize  for 
sale,  to  Messrs.  HimteVy  Houghton  &  Co.^  his  agents  at 
Batavia,  to  purchase  sugar,  spices,  &c.  This  sum  was 
expended  by  them  in  the  purchase  of  the  sugars  sent  to 
Sydney  by  the  T.  D.  Yisser  and  Monarch. 

The  sum  of  £7999  15s.  3d.,  advanced  by  Dewa  in 
January  and  February,  1860,  was  not  sent  either  to 
the  Mauritius  or  Batavia;  and  Bayers  said  it  was  never 
agreed  to  be  expended  in  the  purchase  of  sugar. 

Some  of  the  Mauritius  sugars  were  a  joint  speculation 
by  Sayera,  David  Jones  db  Oo.^  and  Olarh  Irving,  and 
each  was  interested  one  third  in  the  adventure. 

On  the  9th  April  there  was  a  meeting  of  Bayers*  credi- 
tors, at  which  CooJc,  Irving,  and  Byrnes  were  appointed 
inspectors  of  Bayers'  estate,  and  it  was  then  agreed  that 
they  should  get  the  bills  of  lading  and  sell  the  sugars, 
and  lodge  the  proceeds  in  the  bank  for  the  benefit  of 
all  concerned;  and  on  the  16th  April,  Bayers  assigned 
his  estate  to  Cook,  Irving,  and  Byrnes,  for  the  benefit 
of  his  creditors.  In  the  schedule  to  the  assignment 
deed  there  was  the  following  item — ^'^  Adventure  per 
Monarch  to  Batavia  —  remittances  in  bank  bills  and 
goods  for  purchase  of  a  cargo  of  sugar,  spices,  &c,, 
£5979   138.  8d."      Subsequently,  all  the  sugars  were 
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sold  by  Dean  as  auctioneer,  and  the  receipts  given  for  1862. 
the  proceeds  of  the  Mauritius  sugars  referred  to  the  Dban 
terms  of  the  resolutions  of  the  9th  April. 


The  Batayian  sugars  were  sold  under  an  agreement 
with  Deowhy  to  hand  over  the  proceeds  to  the  trustees 
without  prejudice  to  his  claim. 

In  August,  Messrs.  EmUery  Houffktcn  db  Go.  wrote  to 
Captain  BremneTy  saying  ^'we  had  waited  two  months 
expecting  to  hear  from  the  trustees  of  the  estate  of  Mr. 
SayerSy  relative  to  the  disposal  of  the  funds  in  our  hands ; 
not  having  heard,  we  determined  on  fulfilling  Mr. 
Bayers^  original  instructions  and  load  the  Monarch  back 
to  Sydney,  and  we  accordingly  contracted  for  the  sugars 
only  a  few  days  before  your  arrival.  We  have  perused 
Mr.  Bayers'  letter  to  you,  and  also  the  one  to  ourselves, 
likewise  Messrs.  Irving  and  Cook's  letter  authorising  you 
to  act  in  the  matter,  and  we  are  glad  to  see  that  we  have 
adopted  the  course  they  wished." 

Sir  William  Mammngy  Q.  C,  and  Gordon  for  the 
plaintiffs.  The  assignment  of  Bayers  in  &vor  of  his 
creditors,  is  not  under  5  Vic,  No.  9;  it  is  voluntary, 
and  therefore  the  trustees,  Cooh^  Irving,  and  Byrnes 
take  only  the  rights  which  Bayers  had,  and  the  property 
is  affected  by  the  same  equities  as  in  the  hands  of 
Bayers.  If  Bayers  had  not  in  the  interval  become  in- 
solvent, the  Gourt  would  have  bound  the  sugars  in  his 
hands;  and  the  fact  of  his  having  made  a  voluntary 
assignment  in  favor  of  his  creditors  will  not  prevent  the 
Gourt  from  binding  them  in  the  hands  of  his  trustees. 
In  the  case  of  Holroyd  v.  Marshall  (a).  Lord  Campbell 
held  that  there  was  an  equity  affecting  the  property  in 
question,  but  that  it  was  not  good  as  against  a  judgment 
creditor.  But  these  trustees  do  not  stand  on  the  same 
ground  as  a  judgment  creditor.  There  is  a  difference 
between  the  case  of  persons  having  equal  equities  only, 
and  that  of  one  having  also  the  legal  estate ;  the  Gourt 
seeming  to  hold  in  the  latter  case  that  something  must 

(a)  30  L.  J.  Ch.  385. 
G 
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1862.        be  done  by  the  equitable  assignee  to  perfect  his  eqnii- 
Dban"*  fthle  assignment    Ba/OOfi/Cs  maxim  *^  licet  dispodtio  de 
^'  interesse  faturo  sit  inutilis,  tamen  fieri  potest  declaratio 

proecedcDS  qnsB  sortiatur  effectnm  interveniente  novo 
actu/'  cited  in  HcHroyA  v.  MarshdUy  does  not  strictly 
apply  in  equity— certainly  the  first  paragraph  does 
not,  and  the  intervening  new  act  can  only  be  required 
when  there  is  a  mere  equity  on  one  side  and  the  legal 
estate  on  the  other;  nor  can  it  all  apply  where,  as  in 
this  case,  the  relationship  of  trustee  and  cestuique  trust 
has  been  established.  By  the  resolutions  of  the  9th 
April,  it  was  agreed  that  the  trustees  of  Sayers*  estate 
should  hold  the  bills  of  lading,  and  sell  the  sugars  for 
the  benefit  of  all  concerned,  they  thereby  became 
trustees  for  every  person,  including  the  plaintiff,  having 
a  claim  on  these  sugars,  and  their  possession  became  in 
fact  the  plaintiffs'  possession.  The  adventures  were  all 
pending  before  the  assignment,  and  it  is  immaterial 
whether  or  not  they  were  completed  till  afterwards.  The 
money  was  sent  to  Batavia  in  December,  to  purchase 
sugar  of  a  particular  brand,  and  an  order  was  given  to 
the  planters.  This  is  sufficient  to  earmark  the  money 
and  to  clothe  it  with  a  specific  trust  Bayers  got  the  last 
advances  from  Dean  on  the  feiih  of  sending  for  this 
cargo.  Courts  of  equity  do  not  construe  liens  as  strictly 
as  Oourts  of  Law,  for  there  are  a  number  of  righto 
arising  out  of  contracts,  and  out  of  the  peculiar  position 
of  the  parties,  which  in  equity  are  called  liens  although 
not  properly  so.  Langton  v.  Horton  (a),  WhUworth  v. 
Oaugain(b),  Legard  v.  Eodges{c)y  OoUyer  v.  F(iUon(d), 
Lewie  v.  Madocke{e\  Lyde  v.  Mynn{f\  Douglae  v. 
BusseU  (g\  Dodeley  v.  Barley  (A),  Spence  Eq.  Jur.  (t), 
Miller  an  Equitable  Mortgagee  (k),  Story  Eq.  Jur.  (1), 

Shephard  for  the  defendant  Byrnes. 

Ma/rtin,  Q.  C,  and  Oioen  for  the  defendants  Cook 
and  Irving.    The  agreement  stated  by  the  plaintiff  in 

(a)  Hare  560.  (6)  1  Phil.  728.        (o)  1  Vea.  477. 

(d)  1  Tuni  &  Bnfis.  459.  («)  8  Ves.  150.        (/)  1  M.  &  K.  G83. 
ig)  4  Sim.  524.  (h)  12  A.  &  E.  632.  (t)  ps.  796-K03. 

(A)  p.  120.  (Q  8.  123. 
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his  bill  is,  that  the  £3000  was  to  be  secured  on  sugars         1862. 
to  be  imported  from  Mauritius  and  Batayia,  and  the        dean 
£7999  on  sugars  from  Batavia  alone.    It  is  also  alleged      ^  ^* 
that  the  £3000  was  paid  off  by  the  bills  of  Jones  &  Co. 
The  plaintiff  cannot  set  up  another  agreement  in  his  evi- 
dence.   The  Batayian  sugars,  by  the  D.  T.  Yisser  and 
Monarchy  were  purchased  several  months  after  the  assign- 
ment, and  with  the  money  sent  by  Say&rs.    HimteTf 
Houghton  &  Co,,  admit  that  they  knew  of  the  assign- 
menty  and  acted  as  agents  to  the  trustees.    The  money 
sent  by  the  Monarch  is  expressly  mentioned  in  the 
schedule  as  part  of  the  assets  vested  in  the  trustees. 
Dean  admits  that  it  formed  no  part  of  the  agreement, 
that  the  £7999  was  to  be  sent  for  sugar.    It  was  a  mere 
loan  by  Bayers  to  keep  up  his  credit,  and  is  not  affected 
by    any    trust.     According    to    Lord    Bacons    maxim, 
where  a  security  is  taken  over  goods  to  b^  acquired  in 
future,  it  is   necessary  that  some  intervening  new  act 
should  be  done  in  order  to  make  good  the  security. 
Holroyd    v.   Mar8haU(a)    shows    that   this    applies    to 
equity.    If  the  property  is  tangible,  possession  must  be 
taken;    if  a  chose  in  action,  something  equivalent  to 
possession.     In  Langton  v.  Morton  (b)  this  doctrine  is 
elaborated    very    fully.     Dean  obtained    possession  of 
these  sugars  only  as  auctioneer;  and   the  receipts  for 
the  Mauritius   sugars,  and  the  agreements  as  to  the 
sale  of  the  Batavian  sugar  expressly  excluded  the  idea 
of  possession  in  his  own  right.    The  plaintiffs  claim  to 
have  a  lien,  and  liens  are  governed  by  the  same  rules 
in  equity  as  in  C!ommon  Law.     In  both  there  must  be 
possession.    No  interest  under  this  contract  passed  to 
the  trustees,  who  were  appointed  to  wind  up  the  estate, 
not  to  carry  it  on.    There  is  nothing  in  the  contract  to 
oblige  Bayers  to  import  any  sugars,  and  if  binding  at  all 
on  any  one,  is  only  binding  on  the  conscience  of  Bayers. 
No  trust  of  any  kind  is  fixed  upon  these  sugars.    The 
trustees  do  not  stand  in  the  place  of  Bayers.    They  are 
purchasers  for  value.    The  creditors,  and  Dean  among 

(a)  Sapnu  {b)  Supra. 
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1862.        them,  have  agreed  to  surrender  some  of  their  rights,  in 

Dean        order  to  get  the  whole  of  Sayers'  property  divided  among 

,^  ^'  them.     In  the  assi&:nment  deed  there  are  mutual  cove- 

"YBWFS8 

nants  and  a  release.  The  trustees  had  no  notice.  Dea/n 
says  that  he  made  a  claim,  but  the  specific  agreement 
was  not  mentioned ;  and  even  if  it  had,  it  would  only 
have  shown  that  Dean  had  an  inchoate  right  to  some- 
thing not  in  existence,  and  which  had  to  be  perfected  at 
a  subsequent  time.  Moreover,  notice  is  not  sufficient  of 
itself,  in  the  case  of  an  assignment  of  goods  to  be 
acquired  in  future,  there  must  be  possession  or  that  which 
is  tantamount  to  it.  Holroyd  v.  Marshall  (a),  Mogg  v. 
Baker  Q})y  Gwrv  v.  Acherm<m{o\  Perdew  v.  Jackson  {d\ 
Oahenham  v.  Esda%le{e\  BosvU  v.  Brander  (/),  Brown  v. 
Heaihcote  (g\  MUford  v.  Mitford  (A),  Ex  parte  Southr 
cote  (i),  Hope  v.  Haley  (k),  Leslie  v.  Quthrie  (Q,  Carvalho 
v.  Btims  (m),  Parrott  v.  Oongreve  (n),  Malcolm  v.  Scoti  (o), 
Ex  parte  Heywood{p),  Gladstone  v.  Birley(q),  Congreve 
v.  Evetts{r)f  Lwnn  v.  Thornton  (s),  Morse  v.  Faulkner  {t)^ 
Spence  Eq.  Jwr.  (ti),  Pry  on  8p.  Pfmoe.  (v),  Story  Eq. 
Jvr.  (fv). 

Broadhwrstf  Q.  C,  and  Isaacs  for  the  trustees  of  Ikmd 
Jones  iSb  Co.,  urged  that  the  Bill  ought  to  be  dismissed 
against  them  as  unnecessary  parties. 

Sir  William  Manning,  Q.  C,  in  reply.  The  verbal 
agreement  shown  in  the  evidence  is  that  all  the  money 
was  equally  secured  on  the  Batavian  and  Mauritias 
sugars,  and  the  agreement  embodied  in  the  letter  from 
Bayers,  set  out  in  the  pleadings,  is  substantially  the  sama 
The  Mauritius  sugars  were  in  existence  at  the  time 
of  the  assignment.  This  is  a  contract  which  the  Court 
will   enforce  against    Bayers,  and  all  claiming    under 

(o)  Supra.  (6)  3  M.  &  W.  198.  (c)  25  L.  J.  Ex.  90. 

(d)  1  B1188.  53.       (e)  2  Y.  &  J.  493.  (/)  1  Peere  Wm.  4ea 

(a)  1  Atk.  160.       (h)  9  VeB.  87.  (t)  3  Swanat  392. 
(&)  25  L.  J.  Q.  B.  155.  Q)  1  Bing  N.  O.  697. 

(m)  4  B.  &  Ad.  382.  (n)  13  Jur.  398. 
(o)  8  Haro  51.        (p)  2  Boae  357.  (q)  2  Meriv  40a 

(r)  23  L.  J.  Ex.  273.  («)  9  Jur.  350. 

(<)  3  Swaiist.  433.  («)  p.  868. 

(«)  p.  400.  (vf)  8.  1216. 
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him^  withoat  valuable  consideration.  There  are  here  no  1862. 
intervening  equities,  and  the  trustees  are  to  be  dealt  with  dean 
exactly  as  Sayers.  None  of  the  cases  cited  are  identical  ^  ^'. 
with  this.  Mogg  v.  Baker  decides  that  the  assignee  in 
bankruptcy  only  takes  what  the  bankrupt  was  legally 
and  equitably  entitled  to.  In  Oarr  v.  Ackerman  and 
Congreve  v.  EveUs  there  was  no  assignment,  only  a 
power  to  seize.  The  other  cases  are  between  an  equitable 
assignee  and  a  judgment  creditor.  The  only  reason  why 
Dean  did  not  take  possession  when  the  vessels  arrived 
was,  because  he  had  consented  by  the  resolutions  of  the 
9th  April,  to  allow  the  trustees  to  do  so  for  him,  and 
those  concerned  in  the  cargo.  Morse  v.  Faulkner  has 
been  disapproved  of  by  Lord  8U  Leonards,  in  Jones  v. 
Kearney  (a),  DaH  V.  db  P.  (6),  Sugden  V.  d  P.  (e), 
Story  Eq.  Jur,  (d),  Spenee  Eq.  Jwr.  {e\  Miller  on  Eq. 
Mortgages  (/),  WeUedey  v.  WeUedey  {g). 

On  this  day  the  judgment  of  the  full  Court  was  December  3i. 
delivered  by  Milfordy  J. 

The  Prihabt  Judge  was  of  opinion  that,  although 
the  original  agreement  as  alleged  in  the  bill  related  to 
an  advance  to  be  made  on  the  Mauritius  and  Batavian 
sugars  as  forming  an  aggregate  security,  yet  that  the 
subsequent  agreement^  made  when  the  £7999  153.  3d. 
was  advanced,  constituted  a  new  one  by  which  the  sugar 
from  Batavia  was  alone  agreed  to  be  pledged  for  that 
sum,  the  Mauritius  sugar  remaining  charged  with  the 
whole  of  the  money  advanced  and  to  be  advanced.  We 
are  of  opinion  that  such  is  the  statement  in  the  bill,  and 
that  the  plaintiffs'  claim  must  be  limited  accordingly. 
The  letter  signed  by  Sayers,  stating  what  were  the 
terms  of  the  agreement,  was  in  fact  not  written  by  him 
and  bears  no  date,  but  according  to  Sayers*  evidence 
was  signed  in  the  early  part  of  April,  1860,  as  an  ac- 
knowledgment of  what  was  the  then  existing  agreement, 
and  cannot  be  considered  as  itself  constituting  any  agree- 

(a)  Drn.  &  W.  159.       (6)  p.  528.       (c)  pe.  29»-«l3. 

(d)  M.  1215,  1216,  1228, 1229,  1231,  1503, 1503a. 

(«)p.867.  (/)p.l22.      (g)  4  M.  &  C.  561. 
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1862.        ment  whatever.    The  Primary  Judge  appears  to  ha?6 
Dean        thought  that  the  bill  did  not  state  a  payment  of  the 
„  V-  £3000  at  first  advanced,  and  that,  therefore,  the  plain- 

tiffs  might  apply  what  they  had  received  by  means  of 
their  collateral  security  in  payment  of  what  was  due  on 
the  Batavian  sugar,  so  allowing  the  £3000  to  remain 
secured  by  the  Mauritius  sugar  if  that  could  be  made 
available.  It  became  necessary,  therefore,  for  him  to 
consider  whether  there  was  a  lien  on  the  Mauritius 
sugar,  and  relying  on  the  case  of  Holroyd  v.  MarshaUf 
as  it  then  appeared  to  have  been  decided,  he  was  of 
opinion  that  there  was  no  such  lien.  The  subsequent 
decision  of  that  case  in  the  House  of  Lords,  and  after 
two  arguments  reported  in  the  Law  Times,  No.  172, 
Lord  WensUydale  stating  that  he  had  changed  lus 
opinion  in  consequence  of  the  second  argument.  By 
this  decision  the  judgment  of  the  Lord  Chancellor  was 
overruled,  and  it  establishes  that  under  the  circum- 
stances of  this  case  there  would  have  been  a  lien  if  the 
£3000  had  remained  an  existing  debt  We,  however, 
on  carefully  considering  the  statements  in  the  bill, 
especially  the  eleventh  paragraph,  think  that  the  plain- 
tiffs admit  that  the  £3000  originally  advanced  has  been 
paid,  and  if  so,  all  questions  as  to  the  power  of  the 
plaintiffs  to  appropriate  any  part  of  the  money  in  their 
hands  is  at  an  end,  and  the  circumstance  that  the  plain- 
tiffs would  have  had  a  lien  on  the  Mauritius  sugar,  if 
the  £3000  had  not  been  paid,  is  immaterial. 

We  may,  therefore,  dismiss  the  original  agreement 
and  the  Mauritius  sugar  from  our  minds,  and  confine 
ourselves  to  the  consideration  of  the  claim  which  the 
plaintiffs  say  they  have  on  the  Batavian  sugar,  for  the 
residue  of  the  £7999  15s.  3d.  remaining  unpaid,  ad- 
vanced, as  the  bill  alleged,  on  that  alone. 

It  appears  that  in  December,  1869,  prior  to  the  assign- 
ment by  Bayers  of  his  estate  to  trustees  for  his  creditors, 
which  bears  date  the  16th  of  April,  1860,  he  had  sent 
the  sum  of  £6000,  and  some  goods  for  sale,  in  the  whole 
of  the  estimated  value  of  £5979  13s.  8d.,  to  Messrs. 
Hunter,  Houghton,  dt  Co.,  at  Batavia,  for  the  purpobe 
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of  pnrchasing  sugar  or  other  merchandise.  From  the  1862. 
letter  of  Messrs.  HimteTf  HoitghUm  it  Go.  to  Sayers,  dibah 
dated  February  12th,  1860,  it  appears  that  the  money  ^J[^ 
and  goods  were  received  by  them  in  the  latter  end  of 
January,  or  beginning  of  February,  1860.  It  appears 
that  only  £3000  was  advanced  by  Dean,  in  December, 
1859,  which  was  immediately  sent  to  the  Mauritius,  so 
that  no  part  of  the  £5979  13s.  8d.  sent  to  Batavia, 
could  have  been  furnished  by  advances  made  by  Dean, 
in  January,  1860.  It  did  not  form  part  of  the  money 
lent  by  Dean,  but  was  the  proper  money  of  Sayers, 
before  the  £7999  15s.  3d.  was  advanced;  who,  indeed, 
says  that  there  was  no  intention  that  the  specific  money 
advanced  should  be  remitted  for  the  sugar.  It  seems  to 
have  been  an  advance  secured  by  the  bills  deposited, 
with  a  stipulation  for  the  sale  of  such  sugar  by  Dean  as 
might  be  imported  by  Bayers,  and  rather  with  the  object 
of  supporting  his  credit  until  the  speculation  was  con- 
cluded. 

On  the  16th  of  April,  1860,  Sayers  made  the  assign- 
ment to  his  trustees,  and  in  the  schedule  to  that  is 
the  following  entry  of  an  item  of  property  as  assigned 
to  the  trustees: — ^^^ Adventure  per  Monarch  to  Batavia. 
Bemittances  in  bank  bills  and  goods  for  purchase  of  a 
cargo  of  sugar,  spices,  &c.,  £5979  13s.  8d."  At  that 
time  the  whole  of  the  £5979  13a  8d.,  consisting  of  bills 
for  £5000  and  various  other  goods,  were  in  the  hands  of 
Bu/nter,  EougkUm  &  Co.,  and  were  the  property  of 
Bayers;  but  they  had  not  been  invested  in  sugar  or 
other  produce.  The  Monarch  and  D.  T.  Yisser  did  not 
arrive  in  the  colony  till  1861  and  1862. 

The  following  letter  from  Messrs.  Htinter  and 
HaugMon  to  Gaptain  Bremnery  the  master  of  the 
Monarch,  is  of  importance,  as  showing  the  state  of 
a&irs  at  the  date  of  it,  and  that  up  to  that  time  the 
funds  which  Bayers  had  transmitted  to  them  had  not 
been  invested.    It  is  as  follows : — 
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1 862.  Batavia,  6th  Angiut,  1860. 

'  — zj — I Captain  Bremner^  hrig  Thames. 

^^  Dear  Sir, — ^Previous  to  your  arrival  from  Aiutralia,  we  had  widted  two 

Btbmbs.  malLs,  expecting  to  hear  from  the  troBtees  of  the  estate  of  Mr.  Sayert, 
relative  to  the  dispoeal  of  the  fiinds  in  onr  hands.  Not  having  heard,  we 
determined  on  folfilling  his  (Mr.  Sayen^)  instrnotions,  and  load  the 
Monarch  back  to  Sydney ;  and  we  accordingly  contracted  for  the  sagan 
only  a  few  days  before  yon  arrived. 

We  have  pemsed  Mr.  Bayer^  letter  to  yon,  and  also  the  one  to  onr- 
selvee,  likewiae  Messrs.  Irving  and  Cbo^s  letter,  anthorising  yon  to  aot 
in  the  matter,  and  we  are  glad  to  see  that  we  have  adopted  the  conrse  that 
they  wished.  We  shall  endeavour  to  close  Mr.  Sayen*  aooonnt  to  a  points 
and  shall  make  np  his  account  current  with  interest,  calculated  to  the  time 
at  which  we  render  it  We  have  shipped  fifty  tierces  of  Mr.  Sayen^  beef 
to  China,  where,  by  the  last  account  it  was  still  on  hand ;  we  hope,  how- 
ever, that  it  will  be  realised  before  the  Monarch  leaves  for  Sydney. 

We  note  the  reduced  limits  of  the  barque  Monarch,  but  shipping  is  so 
desperately  dull  that  we  doubt  if  we  can  sell  her  at  the  limit,  and  sooner 
than  delay  her  longer  waiting  a  chance  sale,  shall  despatch  her  as  soon  as 
possible  back  to  Sydney. 

We  remain,  ftc. 

For  Hunter,  Houghton,  A  Co, 

J.  Pekl. 

From  this  letter  it  appears  that  the  £5979  13b.  8d. 
was  in  fact»  and  was  considered  by  all  parties,  as  the 
property  of  the  trustees  of  Sayers*  estate ;  and  in  like 
manner,  whatever  was  purchased  with  it  was  the  property 
of  those  trustees,  although  it  would  seem  that  the  bills 
of  lading  of  the  sugar  were  sent  to  Bayers  alone,  probably 
for  convenience. 

The  sugar  sent  by  the  Monarch  and  D.  T.  Yisser 
was,  however,  never  the  property  of  Bayers^  therefore 
the  agreement  which  was  to  charge  sugar  the  property  of 
Bayers  could  not  possibly  affect  that  sugar.  Neither  cau 
it  be  successfully  contended  that  the  £5979  ISs.  8d.  was 
charged,  or  could  be  followed  into  the  hands  of  the 
trustees.  The  money  advanced  by  Dean  to  Bayers  was 
merely  a  loan,  not  an  advance  fixed  with  any  trusts. 
Bayers  was  to  be  at  liberty  to  lay  out  the  whole  or  any 
part  he  might  think  fit  in  purchasing  sugar  at  Batavia. 
There  was  no  agreement  that  the  sum  of  £7999  158.  3d* 
should  be  sent  to  Batavia,  and  there  laid  out  in  sugar  or 
other  produce,  which  was  to  be  sent  to  Bayers,  at 
Sydney.     In  fact  the  £5979  13s.  8d.  had  been  sent  in 
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December,  1859,  and  the  agreement  as  to  the  £7999  15s.         1862. 

3d.  did  not  take  place  till  the  10th  of  January,  1860.  dean 

On  the  whole,  therefore,  we  do  not  see  that  the  plain-       ^  ^• 

Btbnes 

tiffs  have  any  lien  on  the  sugar  by  the  Monarch,  or 
D.  T.  Yisser,  and  it  appears  to  us  that  the  plaintiffs 
themselves  state  in  their  bill  that  the  £3000  originally 
advanced  has  been  paid,  so  that  whether  the  plaintiffs 
had,  or  had  not  a  lien  on  the  Mauritius  sugar  for  that 
sum,  is  immaterial. 

We  must,  therefore,  dismiss  the  plaintiffs'  appeal,  with 
costs. 

The  conclusion  we  have  come  to  renders  it  unneces- 
sary to  consider  the  question  whether  there  are  any  un- 
necessary parties  to  the  suit. 
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AOCEFTANOE  what,  of  an  offer  will  oonstitnte  a  oontraot  Tueker 
Y,  Godfrey  292 

ACGEPTOB  of  a  bill  of  exchange,  altered  after  aooeptanoe  without 
his  authority,  not  liable  on  the  bill.    Lea  y.  Qrciham        288 

ACKJIDENT  by  loaded  pistol  left  in  aooeasible  place.  Hughet  ▼. 
BMJikn  208 

See  NsaLiOBHcn,  1. 

ACCOUNTS,  commiasion  for   paflsing   execntora*,  not  an   assignable 

asset.    Mon  y.  Bamei  318 
See  AssiomoDiT,  1. 

statement  of^  by  the  Chief  Commissioner,  under  37  s.  of 
InsolYent  Act,  plea  of,  Morrit  y.  Bank  of  New  South 

WdUe  65 
See  Ihbolybht,  2. 

ACTION,  farm  of,    TcObeU  y.  ChryOall  8(j 

SeeTnoYBB,  1. 

ADULTEBEB,  appopriatinji;  goods  belonging  to  the  husband  and 
in  wife^s  possession,  not  guilty  of  laroeny.  B,  y.  Ear- 
gravee  54 

AGENT.    1.  When  not  responsible  for  moneys  taken  from  him  by 

To  an  action  containing  the  common  counts,  the  de- 
fendants pleaded  that  the  moneys  sued  for  were  a  certain 
debt  alleged  to  be  due  in  respect  of  a  oerlaia  sum  of 
£800,  placed  by  the  plaintiffs  in  the  hands  of  the  de- 
fendants, as  agents  for  the  plaintiffs,  to  purchase  gold  on 
behalf  of  the  plaintiffiii,  and  for  no  other  purpose^  and 
without  reward  to  be  piEdd  to  the  defendants  nor,  or  in 
respect  of,  such  agency.  AYerment,  that  the  £800  was 
duly  spent  in  the  purchase  of  sold,  and  that  after  such 
purchase,  and  before  the  time  of  the  deliYery  of  the  same, 
the  defendant  H.  then  haYing  the  said  sold  in  his  pos- 
sesslon,  was  attacked  by  robbm  and  robbed  of  the  gold. 
HM,  a  good  plea.    The  Oriental  Bank  y.  HmoiU  220 

2.  Where  innocent  agent  employed  to  obtidn  mon^  fat 
false  note,  how  false  pretence  charged.     B.  y.  Cfamer 

137 
See  Falbb  Pbitihobs,  1. 

3.  When  contract  is  made  with  agent  for  goYomment,  the 
presumption  is  that  the  officer  is  not  personally  liable. 
Bomter  v.  Datomn  60 
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AGREEMENT  between  parties  not  to  negotiate  a  promiBBOiy  note 
after  maturity.    FiUpaMek  y.  Maeguiffan  224 

See  GoNTBAOT,  1.    TSteker  y.  Godfrey  292 

See  Pabthebship,  2.    Badl^  v.  Mofai  112 

AMENDMENT  of  role  in  a  9110  wofronio  allowed.    The  Biskop  of 
NewoagtU^s  Ckue  262 

of  informatioD  reftued  where  defendant  had  not  appeared. 
Ex  parte  DudZdv  63 

of  information  allowed  where   supported   by   the   deposi- 
tions.   Bz  parte  Bowrke  184 
of  proceedings  by  District  Gonrt  Judge,  by  adding   00- 
pfaintiif  and  appointing  him  next  fiiend,  not  aothorized 
by  the  District  Courts  Act    BUgh  ▼.  Wood  81 
of  parties,  District  Court  Bules  as  to,  are  authorized  by  Act 
BUgh  Y.  Wood                                                                   81 

APPEAL.    No  appeal  from  an  order  of  a  District  Court  Judge  granting 

new  mal.    Murray  y.  Weaver  166 

where  Yenue  charged  in  District  Court  cases,  proceedings 
on  appeal  must  oe  carried  on  in  Court  where  cause  is 
tried.     White  y.  Bank  of  New  South  Wdlee  159 

application  to  District  Court  Judge  to  sign  and  settie 
appeal  case  need  not  be  made  by  both  parties.  White 
Y.  BankafNeu)  South  Wales  159 

a  rule  under  s.  93  of  Act  to  compel  Judge  to  sign  and 
settie  appeal  case  granted  under  cirounutances  equiYa- 
lent  to  a  refosal,  but  such  rule  cannot  be  granted  witii 
stay  of  proceedings.  White  y.  Bank  of  New  South 
Walee  159 

oosts  will  generally  follow  the  result  of  the  appeal,  in 
District  Court  appeals.    Seaman  y.  Hargraves  78 

compliance  with  rules  made  under  s.  9i  is  condition  pre- 
cedent to  right  of  appeal  in  District  Court  cases.  Cowl 
Y.  Maedonald  341 

omission  to  comply  with  the  District  Court  Bules  as 
to  giving  notice  of  the  security,  and  as  to  the  trans- 
mitting two  copies  of  the  appeal  case,  is  immaterial. 
White  Y.  Bank  of  New  South  Walet.  164 

See  DiBTBiOT  Courts  Aot,  8, 4, 5,  6. 

APPEAL  TO  THE  PRIVY  COUNCIL,  execution  will  not 
generally  be  suspended  where  there  is  an,  Cktmeron  v. 
Hay  J  Byrnee  y.  WiUiami  7 

See  Praoticb,  2. 

AFPEAXi,  court  of,  constitution  of  the,  under  Gold  Fields  Act. 
Ex  parte  Harrison  256 

ABBTFBAMENT. 

See  AwABD. 

ASSAULT,  INDECENT. 

See  IKDECISNT  AflBAULl*. 

ASSAULT  WITH  INTENT.  1.  A.  was  indioted  for  an  assault  with 
intent  to  commit  a  rape.  The  OYidence  showed  that  A. 
intended  to  have  connexion  witii  tiie  prosecutrix^  with 
her  consent,  and  that  ahe  was  aboYO  ten  and  under 
twelYe  years  of  age.  Heid,  that  A.  could  not  be  oouYicted 
under  that  information.    B,  y.  Strike,  228 

ASSESSMENT,  where  no  assessment  of  fees,  there  cannot  be  charge 
for   sustenance  of  impounded  cattle.    Oraham  y.  FennSu 

248 
See  luFOiJNDiKO  Act,  1. 


INDEX   TO  CASES  AT  LAW.  iii 


ASSIGNMENT  FOB  GBSDIT0B8.  1.  By  a  deed  of  Mrigmneni 
A  gnoted  to  hie  trostoeB  "all  his  pencmal  estate, 
property,  aaeeli,  debts,  goods,  chattels,  and  elkets  of 
erery  desoriptiaii,  or  of  which  he  was  possessed,  fxt  to 
which  he  was  legally  or  equitably  entitled  in  possesnon, 
revenion,  remainder,  or  eKpeetancy."  Before  the  assign- 
ment A.  had  performed  certain  services,  as  exeeotor,  in 
respect  of  which  after  the  assignment,  the  acooants  beins 
passed,  he  was  allowed  commission  for  his  '^paina  and 
tronble"  under  sect  17  of  the  Charter  of  Jostioe.  Jlald 
that  A.  was  entitled  to  such  commission,  and  not  the 
inistees.  Q««re,  per  MUford^  J.  VHiether  the  tmstees 
were  entitled  to  such  commission  in  Eqoity.  Mou  t. 
BameU  313 

ATTACHMENT.  1.  Where  one  of  three  arbitraton  withdraw,  the 
award  of  the  otiier  two^  without  oonsolting  the  third.  Is 
good. 

MaUers  in  diiEarenoe  were  referred  to  two  arbitrators: 
one  appointed  by  each  party,  who  were  to  choose  an  umpire. 
The  award  was  to  be  made  by  the  three,  or  any  two  of  them. 
They  dissgreed,  and  one  of  the  arbitratots  said  that  if  the 
award  proposed  by  the  other  two  were  insisted  on  he  should 
withdraw  from  uie  arbitration.  The  other  two  on  a  sub- 
sequent day  then  instructed  their  solicitor  to  prepare  the 
award;  which,  when  it  was  prepared,  was  placed  before 
the  dissentient  arUtrator,  but  he  reftind  to  sign  it,  and  it 
was  then  executed  bT  the  other  twa  Heidj  on  motion  for 
attachment  for  nonfulfilment  of  the  award,  that  the  award 
was  good  and  that  the  rule  must  be  made  absolute. 
Smoorih  T.  Hidcey  336 

See  AwABD)  1. 

ATTORNEY,  WABBANT  OF,  1.  A  warrant  of  attorney  hj  B.  autho- 
rised A  to  sign  judgment  in  an  action  for  money  had  and 
reoeiYed  for  £112.  A  signed  judgment  in  an  action  for  work 
and  labour  Car  £150  and  £3  5s.  costs,  and  issued  execution. 
Upon  the  application  of  C^  another  execution  creditor  of  B., 
Uie  Court  set  aside  the  judgment  and  execution  of  A. 

When  A  signed  judgment  he  filed  an  affidavit  that  B. 
was  justly  and  truly  indebted  to  him  in  the  sum  of  £112, 
for  work  and  labour  performed.  EM,  an  innifflcient 
compliance  with  Bule  4  of  the  Supreme  Court  Bnles  of 
Blaich,  1856. 

Qttcrs,  whether  a  fee  being  payable  to  the  Crown  on  the 
issue  of  a  writ  of  summons,  under  15  Yic,  No.  17,  such  writ 
must  issue  before  the  execution  of  every  warrant  of  attorney. 
Penmngion  t.  Jfonfty  349 

ATTOBNET.  1.  An  attom^  cannot  recover  in  respect  of  services 
rendoed  as  an  sttomey  in  criminal  matters  at  a  police 
office,  without  delivering  a  bill  pursuant  to  11  Vic,  No.  33. 
Mqfat  V.  Wkiie  14 

ATTOBNEY-OENEBAL  ought  to  be  served  with  the  rule  nid  in 
prohibition  casee^  where  the  Crown  is  interested  in  penalty. 
El  ftixie  Bcofh  22 

AUTHOBITIT  of  partner  is  squatting  partnership.  Orakam  v. 
Mumin  195 

AWABD.  1.  A.  having  sued  B.  for  breach  of  contract,  the  action  was 
referred ;  pending  the  arbitration,  A.  assigned  his  estato 
for  the  benefit  of  his  creditors.  The  award  having  been 
made  in  favour  of  A.,  HM  on  motion  to  set  it  aside  that 
it  was  correct  in  form.     Ebtworth  v.  Hvikeff  329 
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BAILEE,  Uabilitj  of,  for  moneys  taken  by  vU  major.  The  Orienidl 
Bank  v,  HewiU  220 

BAILIFF  (SPECIAL). 

See  ExEOXTTiON,  1.    Bar  day  y.  Mctnby  352 

BASTABD.  The  defendant  in  an  affiliation  case  is  compellable  to 
answer  whether  he  be  the  father  of  the  child.  Ex  parte 
CarroU  806 

BIBLE  SOGIETT,  embeszlement  of  fdnds  of,  foim  of  information. 
JB.  ▼.  MorriBon  322 

See  Embbzzlbuxnt,  1 . 

BILL  (ATTORNEY'S),  without  deliYery  o^  attorney  cannot  reoover 
for  servioes  in  criminal  cases  at  police  office.  Moffat  ▼. 
WhUe  181 

See  Attobmby,  1. 

BILLS  OF  EXCHANGE.  1.  The  acceptor  of  a  bill  which  has  been 
altered  after  acceptance  without  his  authority,  cannot  be 
made  liable  upon  the  bill  by  reason  of  his  oarelessnefls  hanng^ 
facilitated  its  alteration.    Lea  ▼.  Graham  288 

BORROWING,  power  of,  is  incidental  to  squatting  partnership. 
Oraham  v.  Jlficmtn  195 

See  Pabtnbbship,  1. 

BUILDING  ACT  (SYDNEY),  8  W.  IV.,  No.  6. 

The  jurisdiction  conferred  on  the  Court  of  -Q^itfter 
Sessions  by  ss.  53  and  54  of  the  Building  Act,  is  not 
transferred  to  one  Justice  by  9  Yic,  No.  5,  s.  3.  Ex  parte 
Lawrence  296 

CATTLE  STEALING  ACTT.  1.  A  person  convicted  of  unUwfully 
usinf?  a  mare  without  the  owner's  consent,  under  sect  6  of 
the  Cattle  Stealing  Act,  cannot  be  sentenced  to  two  years' 
imprisonment  with  hard  labour. 

A  case  cannot  be  reserved  under  13  Via,  No.  8,  aAer 
sentence.    R.  v.  TdOwt  231 

CASE. 

See  Sfbcial  Casb. 

CEBTIFICATE  of  engineer,  condition  precedent.  Dthbe  v.  Neteeaetle 
Coal  and  Copper  Company  248 

See  Plbadiko,  3. 

CEBTIFICATE  INSOLVENT  must  be  signed  by  Chief  Commissioner 
before  it  can  be  confirmed  by  the  Court  Byrne  v. 
Sempai  147 

what  are  sufficient  grounds  for  reusing.    In  re  Bing^Mm  278 

CHAIRMAN  (OF  QUARTER  SESSIONS). 

See  Special  Casb,  1.    B,  ▼.  FunM  27 

CHURCH  ACTS  (7  W.  IV.,  No  3 ;  8  W.  IV.,  No.  5), 

appoinUnent  of  trustees  under,   The  Bishop  of  NeuoatUe^» 
due  262 

See  Quo  WABRAirro,  1. 

COLLIER  is  a  serrant  within  the  Masters  and  Servants  Act  Mere* 
wether^s  Caee  260 

COMMISSION  for  passing  executors'  accounts  is  not  an  asset  capable 
of  assignment    Jfost  v.  BameU  313 

See  AssiOHMBNT,  1. 

COMMITMENT,  form  of,  where  maintenance,  order  disobeyed.     Ex  . 
parte  FoUer  61 

COMMIT,  quaere^  power  of  Justices  to,  for  contempt    In  re  Camil     806 
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CONDITION  PBECEDENT,  a  condition  in  insnranee  policy,  that  the 
insured  should  give  as  accurate  an  account  of  loss  within 
15  days  as  circumstances  admit  is,  Fitoh  v.  Liverpool  and 
London  Fire  and  Hfe  Inewranee  Cbmpany  89 

See  Insubakob,  1. 

where  compliance  with  District  Court  Bules  is  condition 
to  right  or  appeal.    Cowl  v.  Macdonald  841 

where  -compliflaice  witli  District  Court  Rules  is  immaterial. 
WhUev.  Bank  of  New  South  Wales  159 

in  agreement  for  a  tenancy.    MeLean  v.  Cooper  192 

See  Landlobd  ahd  Txvant,  1. 

CONSTRUCTION  of  partnership  agreement    BadUff  v.  Mofat         112 

of  condition  endorsed  on  insurance  policy.    Fikh  v.  Liver- 

pool  ofMi  London  Fire  and  lAfe  iMwramoe  (kfovgany        8Si 

CONSENT,  where  there  was,  a  man  cannot  be  convicted  of  assault  with 
intent  upon  a  female  under  twelve  and  above  ten  years  old. 
JB.  V.  &brike  228 

See  Assault  with  Intbmt,  1. 

CONTEMPT,  ^tusre,  whether  justices  can  commit  for.  Ex  parte 
Cwm^  806 

CONTRACT.  1.  The  plaintiff  wrote  to  the  defendant,  *'  I  am  disposed 
to  give  you  our  promissory  note  at  four  months,  without 
int^est,  for  A.'s  debts,  and  take  the  chance  of  selling  it 
privately.  If  this  meets  your  views,  send  up  the  bill  for 
signature,  with  instructions  to  transfer  bill  of  sale  to  me ;  '* 
to  which  the  defendant  replied,  "  In  reply  to  your  fieivour 
In  re  A.,  we  b^  herewith  to  hand  above  statement  of 
accounts,  showing  balance  due  to  us  of  £186  18s.  6d.,  for 
which  we  enclose  a  promissory  note  at  four  months,  with- 
out interest,  for  you  to  sign,  which  we  will  accept  in  satis- 
faction of  our  claim ;  on  receipt  of  said  promissory  note,  we 
will  assign  our  interest  to  you."  JETsIo,  not  a  sufficient 
acceptance  of  plaintifb'  offer  to  constitute  a  complete  con- 
tract   Twkat  V.  Godfrey  292 

CONVICTION  of  A.,  '*  not  being  the  holder  of  a  publican's  general 

license,"  quashed.    Ex  parte  Dudlay  63 

amendment  of,  not  made  where  proceedings  est  parte.  Ex 

paxteDwUey  63 
See  LiGiNBBD  Sale  of  Liquobb  Aot,  2. 

amendment  of,  under  Sale  of  Liquors  Licensing  Act  £x 

parte  Bowrke  177 
See  LioENSBD  Sale  of  Liquors  Aot,  3. 

amended  order  may  be  tiled  after  rule  niei  obtained.  Ex 

paxieSigwmm  30 
See  Disebtid  Wives'  and  Childbjsm's  Acts,  2. 

where  maintenance  order  disobeyed,  form  of  committal.  Ex 

parte  PoUer  61 
See  Deserted  Wives'  and  Children's  Acts,  1. 

CORONER.  1.  An  inquisition,  purporting  to  be  taken  at  the  City 
Coroner's  Office,  on  the  body  of  a  person  **  then  and  there 
lying  dead,"  and  not  purporting  to  be  super  visum  corporis 
is  vdd* 

A  verdict  finding  that  the  deceased  **  deliberately  put  an 
end  to  her  own  existcmce  by  throwing  herself  from  a  rock, 
and  falling  from  a  height  of  about  thirtv  feet,  and  we, 
therefcHre,  pronounce  her  guilty  of  fehHU-se,  held  to  be  bad 
in  substance.  Qimbts,  whether  an  inquisition  can  be  taken 
before  less  than  twelve  jurors  in  other  than  thinly  populated 
districts.  Semhlef  an  inquisition  must  be  written  on  parch* 
ment   In  re  Loftus  1 


vi        SUPEEME  COURT  KEPOETS. 

COSTS.  1.  A  person  admitted  to  sue  in  forma  pauperis,  after  the  oom- 
menoement  of  the  suit,  is  not  liable  for  oosts  incnired  after, 
althonj^h  arising  out  of  an  irregularity  which  ocoaned  before, 
the  admission.  The  costs  of  making  a  Judge's  order  a  rule 
of  Court,  are  not  given  against  a  plaintiff  who  has  been 
admitted  to  sue  in  forma  pauperis,  since  the  Judge^s  order 
was  made.    Badley  y.  Moffatt  17 

2.  As  a  seneral  rule  in  District  Court- appeals,  ooets  will 
follow  the  result  of  the  appeaL    Seaman  ▼.  Hargravee     78 

3.  Costs  for  services  in  criminal  matters  at  a  police  office  not 
recoverable  by  an  attorney  without  delivery  of  a  bill. 
Jl^at  V.  WhUe  141 

4.  Where  in  an  action  in  the  Supreme  Court  the  verdict 
is  less  than  £30,  but  the  amount  of  the  verdict  added 
to  the  amount  paid  into  Court  is  greater  than  £80; 
the  plaintiff  is  entitled  to  his  costs  without  a  Judge's 
certificate  under  s.  101  of  the  District  Court  Act,  unless 
there  has  been  a  tender  of  the  amount  paid  into  Court 
Barclay  v.  Manby  346 

CRIMINAL  LAW. 

See  Laboknt,  Sfboial  Case,  False  Pbbtenoes,  Embesszle- 

MENT,  QUABTEB  SESSIONS. 

CRIMINAL  PLEADING.  1.  In  information  for  larceny  of  letters  out 
of  country  post  office,  while  under  the  care  of  its  local 
master,  property  cannot  be  laid  In  Postmaster  Genezal. 
R  V.  Cum  FaU  289 

2.  An  information  charging  that  the  prisoner  **did  offer, 
utter,  and  put  off  a  certain  undertaking,  cheque,  or  order, 
for  tiie  payment  of  money."  is  bad  after  verdict  for  duplicity 
and  uncertainty^    B.  v.  Donohoe  236 

3.  In  embezzlement  of  funds  of  Bible  Sodety,  foim  of 
information.    B.  v.  Morrison  322 

See  EiiBBBZLEMEirr,  1. 

CROSS-ACTION,  a  plea  of,  addressed  to  several  counts,  must  show  that 
the  grounds  of  cross-action  (arise  out  of  the  same  subject- 
matter  as  each  of  the  counts.  DitibB  v.  NewoaeUe  Coal  and 
Copper  Company  248 

DEPOSITION  a,  before  the  justices  is  an  affidavit  within  s.  4  of  the 

Deserted  Wives  Act    Ez  parte  8i^aon  80 

inadmisslblo,  in  an  action  for  malicious  proeeoution.    Seaman 

V.  Hargravee  78 

See  Malicious  Pbosecution,  1. 

DESERTED  WIVES'  AND  CHILDREN'S  ACTS  (4  Vic,  No.  5  ; 
22  Vic,  No.  6.) 

1.  An  order  was  made  for  the  payment  by  A.  to  B.  for 
the  use  of  C.,  of  a  certain  sum  weekly,  under  the 
Deserted  Wives  Act  It  whs  disobeyed  for  several 
weeks,  and  upon  oomplaint  of  B.,  A.  was  adjudged  to 
go  to  gaol  until  the  said  order  should  be  complied 
with.  HM,  that  the  second  order  was  bad  for  not 
specifying  the  amount  he  had  left  unpaid.  Upon  being 
arrested  under  the  second  order,  A.  paid  the  amount  of 
arrears  into  the  hands  of  the  clerk  at  the  police  office, 
under  protest;  who  paid  the  money  to  B.,  without 
notice  of  the  protest ;  B.  having  paid  it  to  C ;  Hdd 
that  no  order  for  restitution  could  be  made.  Ex  parte 
PoUer  61 

2.  A  husband  left  his  wife  with  her  consent  in  a  forei^ 
country,  and  came  to  Australia,  who,  afterwards,  witn- 
out    his  consent  followed   him,  and  was   left  by    him 
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without  the  means  of  support ;  Held  an  unlawful  desertion 
by  the  husband  within  4  Yio.,  Ko.  5,  s.  1. 

The  strong  legal  ^resnmptionin  favour  of  inarriage,app]ic8 
where  a  marriage  in  a  foreign  country  is  the  foonoation 
of  proceedings  under  the  Deserted  Wives'  Act ;  therefore, 
proof  of  the  marriage  ceremony  having  been  performed 
at  Kew  Orleans,  by  a  person  officiating  as  a  priest^  in  a 
Roman  Catholic  Church,  between  two  persons  who  after- 
wards cohabited  together,  with  evidence  of  statements  made 
by  the  alleged  husband  as  to  the  woman  being  his  wife, 
was  held  sufficient  to  justify  an  adjudication  in  fietvor 
of  the  marria^.  A  deposition  before  the  magistrates  is 
an  affidavit  within  the  meaning  of  sect  4  of  the  Deserted 
Wiyes^  Act 

After  a  rule  nUif  under  the  Colonial  Justices'  Acts, 

has   been  obtained,  the  justices  may  file  an  amended 

order  beftne  the  motion,  to  make  the  rule  absolute.    Ex 

parte  Sigenon,  80 

8.  Proceedings  under  the  Deserted  Wives'  and  Children's 

Act  are  r^^ated  by  Sir  John  Jervis*  Act ;  and  a  warrant 

of  commitment  of  a  witness  for  refusing  to  answer  certain 

questions  in  the  form  provided  in  Sir  John  Jervis*  Act,  is 

valid.    The  defendant  in  an  affiliation  case  is  compellable 

to  answer  whether  he  is  the  father  of  the  child.    Qumre, 

whether  a  justice  of  the  peace  can  commit  for  contempt? 

Ex  parte  Carrda  806 

DESEBTION,  what  constitutes  evidence  of.  Ex  parte  Sigenon  80 

DIBTBIBUTiyE,  where  a  plea  can  be  held  to  be,  Morris  v.  Bank  of 

New  BotOh  Walea  65 

See  Insolvent,  2. 

DISTBICT  COURTS  ACT  (22  Vic,  No.  18). 

1.  The  District  Court  Judge  being  absent  on  the  day 
appointed  for  holding  Quarter  Sessions,  the  justices 
present  adjourned  the  Court  till  the  following  day,  and 
then  chose  a  chairman  and  proceeded  with  the  business 
of  the  Sessions,  assuming  to  act  under  16  Vic,  No.  36, 
s.  4.  FumeU  was  tried  and  sentencid.  On  the  follow- 
ing day  the  District  Court  Judge  arrived,  and  not  being 
satisfied  that  the  justices  had  criminal  jurisdiction  in 
his  abeence,  stated  a  case  for  the  opinion  of  the  Court. 
The  Court  refused  to  entertain  it,  Decause  it  had  not 
been  reserved  by  the  chairman  or  the  justices  before 
whom  the  prisoner  had  been  tried.  Subsequently  to 
this  decision  being  giyen,  a  case  was  filed  stating  the 
same  facts  as  to  Pumellf  signed  by  the  chairman  of  the 
justices,  but  not  showing  when  the  question  had  been 
reserved.  It  came  on  to  be  argued  after  the  sentence 
passed  on  FumeU  had  expired.  The  Court  declined  to 
entertain  the  question.    The  Queen  y.  FumeU  27 

2.  The  plaintiff,  an  infant,  had  sued  by  attorney  for  a 
cause  of  action  other  than  those  specified  in  section  15 
of  the  District  Court  Act,  22  Vic.,  No.  18.  Held, 
that  a  District  Court  Judge,  at  the  trial,  had  no  power 
to  amend  the  prooeedings  by  adding  a  co-plaintiff,  and 
appointing  him  the  next  friend.  Se/nMe^  the  Rules  as 
to  amendment  of  parties  are  within  the  powers  conferred  on 
the  District  Court  Judges  by  the  Act    Blighj,  Wood    81 

3.  (M  motion  for  a  prohibition  to  a  District  Court,  it 
appeared  on  tlie  affidavit  of  the  attorney  of  the  ap- 
plioont  that  the  defendant  had  been  described  both  m 
the  summons  and  the  plainti  as  residing  at  a  plaoe  out 
of  the  district, — that  when  the  cause  was  called  on,  the 
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attorncv,  as  amieu$  curix,  objected  that  the  Jadge  had 
no  jnrudiction,  but  the  objection  being  ovennled,  he 
gave  notice  of  appeal, — that  the  case  was  then  heard,  he 
taking  no  farther  part  in  it,  and  a  verdict  was  fonnd  for 
the  plaintifl^.  The  affidavit  negatived  any  evidence  of 
a  written  undertaking  to  pay  within  the  distriot,  and 
stated  that  the  Judge  at  the  trial  asked  one  of  the  nlain- 
tifb  where  the  defendant  resided,  and  was  informed  **at 
the  Namoi  river"  (out  of  the  district);  and  further, 
*'that  the  defendant  verbally  agreed  for  the  schooling  of 
his  daughter  at  Maitland.*'  The  affidavit  stated  that  the 
defenduit  had  never  resided  within  the  district.  HM^ 
per  Slephen,  C.  J.  That  the  want  of  jurisdiction  was 
primd  faoie  established  by  the  plaint  and  summoDs. 
Per  Wise,  J.  That  the  objection  to  the  hearing  the  case 
was  properly  oveiruled,  but  that  it  was  shown  by  the 
evidence  afterwards  received  that  the  Court  had  no 
•  jurisdiction,  and  a  prohibition  was  granted.  Ex  parte 
Orover  1^ 

4.  There  is  no  appeal  from  an  order  of  a  District  Court  Judge 
granting  a  new  trial.    Murray  v.  Weaver  166 

5.  Where  the  venue  has  been  changed  in  any  cause  pending 
in  the  District  Court,  the  proceedings  with  regard  to 
an  appeal  must  be  carried  on  in  the  District  Court 
where  the  cause  is  tried.  It  is  not  necessary  that  the 
application  to  a  Distriet  Court  Judge  to  settle  and  ugn 
a  case  for  appeal  should  be  made  by  both  of  the  parties. 
A  rule  under  sect  93  to  compel  a  JJistiiet  Court  Judge 
to  sign  and  settle  a  case  will  be  granted  upon  proof  of 
circumstances  equivalent  to  a  refusal.  Such  rule  cannot 
be  granted  with  a  stay  of  proceedings.  White  v.  Bank  of 
New  8<nUh  Walee  158 

6.  Complianoe  with  the  rules  made  under  sect  94  of  the 
District  Courts  Act,  prescribing  the  time  and  manner  of 
giving  notice  of  appeal,  is  a  condition  precedent  to  the 
right  of  appeal.     C(Hel  v.  Maedonald  941 

DUPLICITY.  An  information  for  oflfering,  &c,  an  undertaking  or 
order  is  bad  after  verdict  for  duplicity.  B,  v.  Drmohoe  286 
8ee  Crdonal  Plkadiko,  2. 

EHBEZZLEMENT.  l.  The  prisoner  was  described  in  an  informa- 
tion for  embezzlement  as  clerk  to  E.  W.  C,  D.  J.,  and 
others  carrying  on  business  under  the  name  and  title  of 
the  N.  S.  W.  Auxiliary  Bible  Society;  and  the  property 
embezzled  was  described  as  having  been  received  for  and 
in  the  name  and  on  the  account  of  the  said  £.  W.  C,  D. 
J.,  and  others  carrying  on  business  under  the  name  and 
tide  of  the  N.  8.  W.  Auxiliary  Bible  Society.  By  Rule  S, 
members  of  the  Society  were  to  consist  of  subsmbers  of 
£1  annually.  By  Bule  4  the  Committee  were  to  consist 
only  of  members.  By  Rule  5  one-fourth  of  the  committee 
retired  annually.  By  Rule  5  a  benefactor  of  £10  was  a 
life  member.  The  treasurer  and  other  officers  were  ap- 
pointed annually  at  a  meeting  of  subscribers.  The  piisooer 
was  appointed  by  the  committee  in  September,  1859.  The 
embezzlements  took  place  in  1860.  D.  J.  had  paid  his 
annual  subscription  for  1860;  but  E.  W.  C,  who  was  a 
life  member,  had  not  HM,  that  both  D.  J.  and  K  M\ 
C.  were  members  of  the  society,  and  that  they  carried 
on  business  either  as  membera  of  the  society  or  of  the 
committee,' and  that  the  informatiun,  therefore,  was  good. 
B,  V.  Morrieon,  322 
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KNTKY,  usu  and  oocupfttion  will  not  lie,  without  outry.  Cooper  v. 
Dick  127 

See  Use  and  Occupation,  1. 

KQUITABLE  PLEA.  1.  In  an  action  b;^  the  payee  of  a  proiuiH- 
8ory  note  for  £51  14b.  8d.  against  the  maker,  defendant 
pleaded  on  equitable  groun£  that  the  said  note  ^was 
given  by  the  aefendant  to  the  pUintift'  throogh  fraud  of 
the  plaintiflf,  and  by  mistake  oc  the  defendant  in  settle- 
ment of  a  balance  of  accounts  amounting  to  the  sum 
mentioned  in  the  said  note,  falsely  and  fraudulently  stated 
by  the  plaintiff,  and  erroneously  supposed  by  the  defendant, 
to  be  existing  between  them;  whereas,  in  truth  and  in 
fact,  the  balance  of  accounts  existing  between  them  was, 
and  is,  no  more  than  £24  lOs.  4d.''  Held  to  be  a  bad  plea. 
Devlin  v.  LyncJt  58 

2.  To  a  plea  of  the  statute  of  frauds  to  an  action  for 
breach  of  an  apeement  for  a  future  demise,  an 
equitable  replication  setting  up  part  performance  of 
the  agreement  is  bad.    McLean  v.  Cooper  186 

See  Landlord  and  Tenant,  1. 

See  Pleading,  3.  Dibhs  v.  Neieoa$lU  Coal  and  Copper 
Company  248 

EVIDENCE.  1.  A  witness  having  denied  that  he  had  asked  a  par- 
ticular magistrate  to  sit  when  the  prisoner  was  brousht 
up  for  oonunittal,  evidence  in  contradiction  is  admissible 
as  tending  to  show  that  the  witness  is  not  indifferent 
between  the  parties.    B.  v.  Baher  51 

2.  The  strong  legal  presum^ticm  in  favor  of  marriage, ' 
applies  where  a  marriage  in  a  foreign  country  is  me 
foundation  of  proceedings  under  the  Desertea  Wives' 
Acts;  therefore,  proof  of  the  marriage  ooremony  having 
been  p^formed  at  New  Orleans,  by  a  person  officiating 
as  a  priest,  in  a  Roman  Catholic  Church,  between  two 
persons  who  afterwards  cohabited  together,  with  evi- 
dence of  statements  made  by  the  alleged  husband  as 
to  the  woman  lieing  his  wife,  was  held  sufficient  to 
justify  an  adjudication  in  favor  of  the  nuurriage.  Ex 
parte  Sigenon  30 

8.  In  an  action  for  maliciously  and  without  reasonable 
and  probable  cause  prosecuting  the  plaintiff;  the  depo- 
sitions of  the  witnesses  are  inadmissible  in  evidence, 
but  the  plaintiff  can  put  in  the  deposition  of  the  defendant. 
Seaman  v.  Hargraves  78 

4.  Proof  of  sentence  upon  prisoner.    B.  v.  Davie  233 

5.  The  defendant  in  an  affiliation  case  is  compellable  to 
answer  whether  he  is  the  father  of  the  child.  In  ru 
Carroll  306 

EXCHANGE  (BILLS  OF) 

See  Bills  of  Exchange. 

EXECUTION.    1.  There  being  a  dispute  between  the  special  bailiffs  of 

A.  and  B.,  two  execution  creditors  of  C,  as  to  who  had 
prior  possession  of  goods  seized.    The  special  bailiff  of  A. 

f,ve  the  following  guarantee  to  the  special  bailiff  of  B. 
hereby  give  you  a  guarantee  that  I  will  forward  to  the 
sheriff  all  proceeds  realized  by  the  sale  of  the  effects 
levied  on  in  the  case  in  which  I  sot  as  bailiff."  The 
judgment  of  A.  having  been  set  aside  at  the  instance  of 

B.  after  the  goods  had  been  sold  and  the  proceeds  handed 
over  to  A.  The  Court,  upon  the  application  of  B.,  ordered 
tlie  amount  tu  be  refun  led.    Barday  v.  Manby  852 
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EXECUTORS*  commisBion  for  pasBiDg  accounts  net  an  assignable 
asBet.    M088  y.  Bamett  313 

8eO  ASSIGNHENT,  1. 

FALSE  PRETENCES.  1.  A.,  who  knowingly  employs  an  innocent 
acent  to  obtain  money  for  a  spurious  note,  is  guilty  of 
obtaining  money  under  false  pretences,  and  the  inronualion 
may  charge  the  false  pretence  to  hays  been  nuide  by  A. 
JL  y.  Oamar  137 

FORFEITURE.  1.  Gwxls  of  B.  on  his  dray,  under  charge  of  his 
seryant  A.,  who  is  conyicted  under  s.  63  of  the  Sale  of 
Liquers  Licensing  Act,  are  liable  te  forfeiture;  but  not 
goods  of  a  stranger  on  such  dray;  forfeiture  of  harness 
not  authorized.    &  parte  Baurhe  111 

See  LiOENSBD  Salb  of  Liquobs  Act,  8. 

GOLD  FIELDS'  ACT  (25  Vic,  No.  4). 

1.  By  25  Vic.,  No.  4,  s.  30,  a  Court  of  Appeal  shall  be 
established,  and  shall  consist  of  a  chainnan  and  two 
other  persons  who  haye  held  miners'  rights  fer  six 
menths;  the  chairman  must  haye  so  held  a  miner's 
right    Ex  parte  Harrison  256 

2.  Am  appeal  was  made  against  the  decision  of  a  gold 
Commissioner  te  the  Court  of  Appeal,  formed  under 
section  30  of  the  Gold  Fields'  Act,  but  not  legally  con- 
stituted, by  reason  of  the  chairman  not  holding  a 
miner's  right  for  six  months,  and  dismissed.  The 
Court  granted  a  prohibition  against  all  proceedings  by 
the  Court  of  Appeal,  in  reference  to  the  decision  appealed 
from.    Ex  parte  Bomvlph  326 

GOVERNMENT  AGENT,  in  contracts  made  with,  the  presumption  is 
.that  the  agent  is  not  personally  liable.    A)88iterv,  Daw9on  55 

IMPOUNDING  ACT  (19  Vic,  No.  36).    1.  A  poundkeepor  is  not 

entitled   to   charge   the   owner   of  cattle   for   sustenance 

proyided   for   his   cattle   impounded,   where   the  justices 

haye  not  fixed  the  fees  to  be  charged  under  s.  10  of  the 

Act.    Oraham  y.  FeimeU  243 

2.  Under  the  Impoundine  Act  the  justices  haye  no  power 

to  fix  any  rate  as  and  for  ordinary  damages  by  any  entire 

horse  or  bull  aboye  the  age  of  one  year. 

Semble,  the  justices  haye  no  jurisdiction  under  this  Act, 

unless    they   appoint   the   rates    as    and    for   ordinary 

damages,    fee  parte  Mutton  10 

8.  The  right  of  a  licensed  occupant  to  distrain  is  not  taken 

away  by  a  Proclamation  of  a  roserye  under  the  Order  iu 

Council,  9th  March,  1847,  oh.  11,  s.  8,  so  long  as  the 

proclaimed  reserye    remains   part  of  the  run  included 

In  his  license.    Ex  parte  Bryant  121 

INDECENT  ASSAULT.  1.  A.  was  indicted  for  an  assault  with  intent 
to  commit  a  rape  The  eyidence  showed  that  A.  intended 
te  haye  connexion  with  the  prosecutrix,  with  her  consent, 
and  that  she  was  aboye  10,  and  under  12  years  of  age. 
Held,  that  A,  could  not  be  conyicted  under  that  informa- 
tion. B,  y.  Strike  228 
2.  The  prisoner  haying  been  indicted  for  **  unlaw- 
fully and  indecently  assaulting"  an  adult  female,  and 
found  guilty,  was  sentenced  to  imprisonment  with  hard 
labor.  Held  en  motion  in  arrest  of  judgment  that  tho 
punishment  was  authorized  by  16  Vic,  No.  18,  sect  21; 
Held  also  that  after  yerdict  the  information  was  good,  but 
that  whether  it  wrs  good  or  not,  the  oonyiction  might  bo 
sustained  by  7  G.  IV.,  c  64,  sect  21.    B.  ▼.  Bwm  317 
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INDORSEMENT  after  maturity  contrary  to  agreement  and  with  notice. 

Fitgpairiek  v.  Maeguigan  224 

See  FB0MIS60BT  Notes,  4. 

INFANT,  where  infant  sued  by  attorney  for  matters  not  contained 

in  8.  15  of  District  Courts'  Act,  Judge  at  the  trial  not 

authorized  to  add    oo*plaintiff  and   appoint   liim    next 

friend.    Bligh  v.  Wood  81 

StmlUe:  rules  as  to  amendment  of  parties  are  within 
powers  conferred  by  District  GourtB'  Act.  Bligh  v. 
Wood  81 

indecent  assault  upon,  over  10  and  under  12  years  old,  how 
to  be  stated.    B.y,  Strike  228 

The  property  in  cattle  under  the  charge  of,  which  are 
stolen,  is  properly  laid  in  the  infant  B,  ▼.  ^etr- 
man  344 

INNOCENT  AGENT,  if  employed  by  A.  to  make  false  pretence,  A. 

is  guilty.    B.  y.  Qamer  137 
INQUEST. 

See  CoRONEB.    In  re  Loflus  1 

INSOLVENT.  1.  A  certificate  to  an  insol?ent  granted,  pursuant  to 
7  Vic,  No.  19,  sect  16,  must  be  signed  by  the  Chief 
Commissioner  before  it  can  be  confirmed  by  the  Court, 
under  7  Vic.,  No.  19,  sect  20;  therefore,  in  an  action  by 
a  person  who  had  been  insolvent,  against  the  assignee  of 
his  estate,  for  seizinp^  his  goods  acquired  after  his  in- 
solvency, in  which  it  was  proved  that  the  certificate, 
although  purporting  to  have  been  signed  by  the  Ciiief 
Commissioner  before  it  was  confirmed  by  the  Court,  was 
not  signed  till  after  it  had  been  confirmed,  the  certificate 
was  held  void,  and  the  plaintiff  was  nonsuited.  Byrne 
V.  SemptU  147 

2.  In  an  action  by  the  assignee  of  an  insolvent,  the  first, 
second,  and  third  counts  of  the  declaration  were 
framed,  under  5  Vic.,  No.  17,  sect  8.  Defendant 
pleaded  ^'to  the  first,  secoud,  and  third  counts, 
severaUy  and  respectively,  that  the  alienations,  &c., 
severally  mentioned,  or  any  of  them,  had  not  the 
effect  of  preferring,  &c."  Held  that  the  issue  was  dis- 
tributive, and  the  plea  good.  In  an  action  by  the 
assignee  of  an  insolvent^  the  defendant  may  under  5 
Vic,  No.  17,  sect  37,  plead  set-off  in  respect  of  money 
due  to  him  by  the  insolvent  before  the  insolvency,  and 
the  plea  is  good  without  an  averment  that  defendant 
had  no  notice  of  the  insolvency.  Such  notice  must  be 
replied.  A  plea  of  set-off  stated  that  the  insolvent 
before  and  at  the  time  of  sequestration  was,  and  the 
plaintiff  as  such  official  assignee  thence  hitherto  has 
Deen  and  still  is  indebted,  ftc  Hdd  good  on  de- 
murrer as  only  amounting  to  an  infomud  statement 
that  the  debt  remained  unpaid.  Debt  by  the  assignee 
of  an  insolvent;  plea  that  the  insolvent  was  indebted 
to  the  plaintiff  before  and  at  the  time  of  the  seques- 
.  tration,  that  the  Chief  Commissioner  took  the  proof  of 
tile  debts,  and  in  so  doing  stated  the  account  oetween 
the  insolvent  and  the  defendant,  and  the  balance  only 
was  proved  under  sect  37.  HM  on  demurrer  a  good 
plea,  without  any  averment  that  there  was  no  notice 
of  insolvency  at  the  time  of  the  aocraal  of  the  debt,  as 
the  Commissioner's  decision  not  having  been  appealed 
from  wa.s  equivalent  to  a  judgment.  MorrU  v.  Bank 
of  New  South  Walee  C5 
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3.  The  Bequestration  of  the  estate  of  a  partnership  vests  in 
the  assignee  the  separate  estates  of  each  partner.  The 
deolara^m  stated  toat  A.  B.,  oflSdal  assignee,  and  G. 
D.,  oreditor*s  assignee  of  the  insolvent  estate  of  a 
certain  co-partnership  consisting  of  J.  W ,  F.  M.,  and 
T.  W.  D.,  and  carrying  on  business  under  the  name 
and  style  of  M.  and  Co.,  and  which  said  estate  was 
adjudged  to  be  sequestrated  (the  separate  estates  of 
the  said  partners  being  at  the  time  of  the  said  seones- 
tration  also  respectively  insolvent),  sned  the  defendants 
for  money  payame  by  the  defendants  to  the  plaintifis  for 
money  had  and  received  by  the  defendants  to  the  use  of 
J.  W.,  before  the  said  sequestration ;  concluding  that  the 
plaintiffs  claim,  &o, ;  Held  first  that  the  plaintiffs  were 
properly  described  as  assignees  of  the  partnership;  and 
secondly,  that  it  sufficiently  showed  that  they  sued  in 
their  representative  character. 

A  plea  to  the  above  declaration  traversing  that  the 
separate  estates  of  J.  W.,  F.  M.,  and  T.  W.  D.  were,  at 
the  time  of  the  sequestration,  respectively  insolvent. 
Hdd  bad  as  being  an  immaterial  traverse.  In  an  action 
by  the  assignees  of  an  insolvent  co-partnership  for  a 
debt  due  by  the  defendants  to  one  of  the  partners,  a  debt 
due  by  the  co-partnership  to  the  defendants  cannot  be 
set-off.    Perry  v.  Tounu  73 

4.  What  are  sufficient  grounds  for  refusing  a  certificate. 
In  re  Bingham  278 

INSURANCE.  1.  A  policy  of  insurance  referred  to  the  conditions 
endorsed  thereon,  as  the  basis  of  the  policy;  one  of  them 
being  that  the  insured  **  sustaining  any  loss  or  damage 
by  fire  shall  forthwith  give  notice  to  the  directors,  or 
their  secrebwy,  and  diall  within  fifteen  days  after  such 
fire  shall  have  happened,  deliver  to  the  said  direotars, 
their  secretary,  or  agent,  as  accurate  and  particular 
account  of  their  loss  or  damage  respectively,  as  the 
nature  and  circumstances  of  their  respective  oases  will 
admit,  and  shall  verifv  Uie  same  by  solemn  declaration  or 
affidavit  before  a  Justioe  of  the  Peace;  and  shall  produce 
such  other  .evidence  as  the  directors  may  reasonably 
require;  and  until  sudi  declaration  or  affirmation, 
account  and  evidence  are  produced,  the  amount  of  such 
loss,  or  any  part  thereof,  shall  not  be  recoverable.  No 
profit  of  any  kind  is  to  be  included  in  such  claim;  and  if 
tliere  (tppoar  to  be  any  fraud,  overcharge,  or  imposition, 
or  any  mlse  swearing,  or  that  the  fire  shall  have  happened 
by  the  procurement,  or  wilful  act,  means,  or  connivance 
of  the  insured  or  claimants,  he,  she,  or  they  shaU  be  ex- 
cluded tnm  all  benefit  under  this  policy.*'  Hskf,  that 
the  delivery  within  the  fifteen  days  of  such  an  account, 
was  a  condition  precedent  to  any  right  of  action  on  the 
policjr. 

Within  fifteen  days  the  insured  made  a  claim,  furnish- 
ing an  account  of  his  loss  verified  by  declaration,  whioli 
merely  stated  the  different  classes  of  goods  as  in  the 
policy  and  the  gross  amount  of  loss  on  each  respectively. 
He  was  also  examined  by  the  agt^t  of  the  company, 
but  asked  no  specific  questions  as  to  the  particulars  of 
his  loss,  but  by  letter  was  called  upon  to  furnish  a  state- 
ment from  memory,  if  he  had  no  better  means  of  com- 
piling it,  of  the  goods  he  had  in  his  stores  on  the  day 
previous  to  the  fire;  no  farther  account  of  the  particu- 
lars of  his  loss  was  given.  Issue  having  been  taken  as 
to    the  deliver}'  of  an  account,  according  to  the  above- 
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mentioned  oondition,  the  assured  and  his  assistant  proTed 
that  irithin  three  weeks  preyions  to  the  fire  they  had 
taken  stock,  and  although  the  books  were  bnmt,  they 
spedfled,  as  destroyed  by  the  fire,  the  qnantities  and 
yalnes  (^  seyeral  kinds  of  goods,  e.g.,  bags  of  sugar,  oases 
of  dgars,  boxes  of  pickles  and  candles,  trunks  of  boots 
and  shoes,  chests  ana  half-chests  of  tea,  particular  articles 
of  jewellery  and  their  separate  values,  silk  dresses,  and 
the  Ilka  He  also  admitted  that  he  could  hare  given 
all  these  details  just  after  the  fire.  The  jury  haying 
found  a  verdict  for  the  plaintiff:  Hdd^  bv  the  Oourt,  that 
the  verdict  was  against  the  evidence,  and  a  new  trial  was 
ordered. 

Issue  having  also  been  taken  as  to  the  delivery  of  such 
other  evidence  as  the  company  reasonably  required.    Hdd, 

Eer  Stephen,  C.  J.,  and  MUford,  J.  That  the  plaintiff— 
aving  in  compliance  with  the  request  of  the  company, 
sent  copies  of  his  bank  pass-book,  and  such  recent  invoices 
as  he  could  procure,  and  given  a  statement  of  his  lia- 
bilities, the  amount  of  his  sales  and  the  names  of  tiie 
persons  with  whom  he  usually  dealt, — the  omission  to 
furnish  an  account  from  memory  of  the  details  of  his  loss, 
though  asked  for,  after  the  fifteen  days  was  not  a  breach 
of  the  condition  as  to  the  delivery  of  further  evidence; 
per  Wise,  J.  That  the  demand  for  the  more  accurate 
and  particular  account  was  a  demand  for  other  evidence 
than  had  been  supplied,  and  that  it  was  a  reasonable 
requirement,  although  it  ought  also  to  have  been  supplied 
within  fifteen  days  after  the  fire,  under  the  former  branch 
of  the  condition.  FUeh  v.  Liverpool  and  London  Fire  and 
Life  Ineuranoe  Compamy  89 

JUBIBDICTION.  Oriminal  cases  must  be  reserved  by  chairman  or 
justices  of  Quarter  Sessions  who  try  the  prisoner.  B,  v. 
FwnM  27 

where  in  plaint  and  summons,  the  defendant  is  described 
as  residing  out  of  the  district,  the  want  of  jurisdiction 
of  the  District  Court  Judge  appears  primd  faeie  (per 
Stepheoy  G.  J.)    £x  parte  Qrover  168 

when  objection  for  want  of  jurisdiction  of  the  District 
Court  Judge  for  non-residence  of  the  defendant  ought 
to  be  taken.    Ex  parte  Qroeer  168 

JURY.  1.  Where  a  plaintiff  sues  in  fwm&  pauperii,  the  presiding 
Judge  at  nisi  prius  has  no  jurisdiction  to  order  the 
additional  fee  to  the  special  jurors  under  15  Vic,  No.  3, 
s.  2.    OtUhbeH  v.  Hogg  19 

2.  gtuers  whether  lees  than  twelve  jurors  are  sufficient  in 
thinly  populated  districts  in  coroners'  inquests.  In  re 
LofUu  1 

3.  After  a  verdict  has  been  delivered  in  open  Court,  state- 
ments made  by  some  of  the  jurors  in  the  hearing  of  their 
fellow  jurors,  and  before  tiieir  separation,  are  not  re- 
ceivable as  evidence  of  miKonduct  in  the  jury-room. 
Where  the  damages  recovered  are  under  £20,  as  a 
general  rule  the  Court  will  not  grant  a  new  trial,  on 
the  ground  that  the  verdict  is  against  the  evidence. 
Brenan  v.  Bussdl  300 

JUSTICES,  after  a  rule  nisi  under  the  Colonial  Justices'  Acts  has 

been   obtained,  may   file   an   amended   order   before  the 

motion  to  make  the  rule  absolute.    Ex  parte  Sigerton  80 

qumre  whether  justices    can   commit   for   contempt.  Ex 

parte  Carroll  906 
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LANDLORD  AND  TENANT.  L  The  plaintiff  agreed  to  let  to  the 
defendant  for  seven  years,  at  a  certain  quarterly  rent 
certain  flour  mills,  with  the  good  will  of  the  buainesB, 
and  to  build  on  the  premis'.s  a  house  for  the  defendant. 
In  an  action  for  non-fulfilment  of  the  agreement,  the 
first  breach  alleged,  that  the  defendant  refused  to  hold  the 
mill-house  and  premises  during  Uie  term;  the  second 
breach  i^leged,  that  sdthough  the  defendant  had  paid 
the  amount  of  two  quarterly  payments,  he  refosed  to  pay 
the  third  quarterly  payment  then  due;  the  third  br^h 
alleged  a  refusal  by  the  defendant  to  pay  the  fourth 
quarterly  payment  and  the  payments  due  for  the  rest  of 
tne  term.  A  plea  of  the  statute  of  frauds  was  held  to  be 
a  good  plea.  To  this  plea  the  plaintiff  replied  on  equitable 
grounds  that  he,  in  pursuance  of  the  agreement  declared 
upon,  erected  l^e  house,  and  thereby  partly  performed 
the  contract  Held  a  bad  replication.  McLean  y. 
Cooper  186 

See  Use  and  Ooctipation.     Cooper  v.  Dick  127 

LARCENY.  1.  In  an  information  for  stealing  letters  out  of  a  country 
post  office  while  under  the  care  of  its  local  master  or 
keeper,  the  property  cannot  be  laid  in  the  postmaster 
general.    iZ.  v.  Uum  Fatt  239 

2.  A.,  who  was  liying,  or  intending  to  Utc,  in  adultery 
with  the  wife  of  B.,  appropriates  to  his  own  use  goods 
belonging  to  B.,  and  in  the  possession  of  his  wife;  A. 
not  knowing  that  these  goods  belonged  to  B. ;  Hddt  A. 
not  guilty  of  larceny.    B,  y.  Hargravea  i5 

3.  Punishment  for  unlawfully  using  cattle  without  owner's 
consent,  R,  y.  Talbot  231 

4.  Cattle  which  were  under  the  charge  of  A.,  who  was 
an  infant,  were  stolen.  Hdd,  that  the  property  in  the 
cattle  were  rightly  laid  in  A,    R,  v,  Newman  844 

LETTERS,  in  whom  property  should  be  laid  in  information  for  larceny 
of,  fi.  y.  dam  FaU  289 

LIBEL.  1.  Where  a  declaration  sets  out  the  libel  at  length,  the  plain- 
tiff cannot  be  called  upon  to  specify  what  parts  are  oom- 
plained  of  as  libellous,  or  to  distinguish  what  is  oomplained 
of  as  affecting  his  private  character,  from  that  which  is 
complained  of  as  affecting  him  in  any  public  oapaoity 
which  he  may  filL    Bu<^nan  y.  Fairfax  183 

LICENSED  OCCUPANT  is  not  depriyed  of  his  right  to  distrain 
under  the  Impounding  Act  by  a  proclamation  of  a  reeerye 
under  the  orders  in  Council,  9th  March,  1847,  ch.  11,  s. 
8,  so  long  as  the  proclaimed  reserye  remains  part  of  the 
run  included  in  his  license.    Ex  parte  Bfyani  121 

LICENSED  SALE  OF  LIQUORS  ACT.    (25  Vic,  No.  14). 

1.  An  unlicensed  person  selling  spirituous  liquors  upon 
licensed  premises,  otherwise  than  as  the  servant  or  agent 
of,  and  for  the  use  and  benefit  of,  and  answerable  and 
accountable  to  the  holder  of  the  license  is  liable  to  be 
convicted  of  selling  without  a  license  under  s.  8  of  Act. 
Ex  parte  Boo^  22 

2.  A  conviction  that  A.  not  being  the  holder  of  a  publi- 
can's general  license,  sold  two  glasses  of  spirituous 
liauors,  to  wit,  rum  to  B.,  he  not  being  a  person  holding 
a  license,  nor  the  heir  at  law,  executor,  or  administrator, 
nor  one  of  the  official  assignees  of  any  person  holding 
a  publican's  general  license  for  the  sale  of  spirituous 
liquors,  is  bad.    Ex  parte  Dudley  63 
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8.  A.,  the  aerrant  of  B.,  having  heen  dispatched  with  wine 
and  spirits  to  G^  at  the  Laohan,  for  sale  on  oommission, 
and  also  with  wine  which  B.  had  undertaken  to  carry 
for  D.  to  the  same  place,  sold  some  of  the  spirits  on  the 
way  to  the  Laohlan.  EM  (MUfordj  J.  dissentiente)  that 
A.  was  gmlty  of  carrying  about  for,  and  exposing  to,  sale 
the  liquors  under  s.  63  of  25  Yic,  No.  14 ;  tiiat  tbe  goods 
belonging  to  B.  were  liable  to  forfeiture  under  that  sec- 
tion ;  that  the  goods  belonging  to  D.  were  not  so  liable ; 
and  that  to  giye  jurisdiction  under  that  section  there  must 
be  a  seizure. 

By  Uie  conviction,  the  goods  of  B.  and  D.  were  for- 
feited; the  conviction  was  amended  by  striking  out  the 
forfeiture  of  the  goods  of  D.,  of  which  restitution  was 
ordered. 

The  conviction  included  the  forfeiture  of  the  harness. 
Held  (Wise^  J.  dissentiente)  that  that  was  not  autiiorixed 
by  sect.  63,  and  the  conviction  was  accordingly  amended. 
Ex  parte  Bourke  177 

MALICIOUS  PB08ECUTI0N.  1.  In  an  action  for  maliciously  and 
without  reasonable  and  probable  cause  prosecuting  the 
plaintiff;  the  deposittons  of  the  witnesses  are  inadmiasiblo 
in  evidence,  but  the  plaintiff  can  put  in  the  deposition  of 
the  defendant  As  a  general  rule  in  District  Oourt  appeals 
costs  will  follow  the  result  of  the  appeal.  Seaman  v. 
Hargrave$  78 

MANDAMUS. 

See  DisTBioT  Cottbts*  Act,  5.     WhUe  v.  Bank  of  New  South 
Wales  159 

MARRIAGE,  the  strong  legal  presumption  of,  applies  where  a 
marriage  in  a  foreign  country  is  the  foundation  of  pro- 
ceedings under  the  Deserted  Wives*  Act.  Ex  parte 
Sigenon  80 

Bbb  Dbskbtkd  Wives*  akd  Children's  Aots,  II. 

MABBIED  WOMAN.  The  appropriation  of  the  goods  of  B.  the 
husband  by  A.  the  adulterer  of  the  wife,  A.  not  knowing 
that  the  goods  belonged  to  B.,  is  not  larceny.  B,  v. 
Hargravee  45 

MASTER  AND  SERVANT.  A.,  the  servant  of  B.,  being  sent  with 
spirits  to  C,  sold  some  on  the  way.  A.  is  guilty  of  carrying 
aoout  for,  and  exposing  to,  sale  under  s.  63  of  25  Yic,  No. 
14.    Ex  parte  Bourke  177 

See  LioENBED  Sale  of  Liquobs  Act,  3. 

MASTER  AND  SERVANTS*  ACT  (20  Vic,  No.  28).  1.  A  collier 
is  a  servant  within  the  meaning  of  the  interpretation 
clause  of  Uie  Masters  and  Servants'  Act  Meretoethef^a 
Case  260 

MINER'S  RIGHT  must  be  held  by  chairman  of  Court  of  Appeal  for 
six  montiis  under  Gold  Eields*  Act.    Ex  parte  HarrUon   256 

MISCONDUCT  of  jury,  evidence  of,  when  receivable.  Brenan  v. 
ButM  300 

See  Jury  S 

MONEY  HAD  AND  RECEIVED.  1.  M.  was  a  contractor  under 
D.,  who  is  an  officer  of  Government.  H.  was  an  over- 
seer of  the  works,  and  under  D.  D.  and  H.  had  in  the 
usual  course  of  their  duty,  certified  that  A.  was  entitled 
to  a  certain  sum  of  money  under  his  oontraot,  and  D. 
forwarded  a  receipt  signed  by  M.  for  the  amount  to 
Government,  who  paid  the  same  into  the  public  account 
of  D.  wlioso  duty  it  was  to  pay  M.    HM  that  in  an  action 
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against  D.  as  gamiahee  of  M.,  the  action  for  money  had 
and  reoeiyed  would  not  lio.  In  special  cases  the  plaintfiT 
begins.    Bouiter  y.  Datoson.  -  55 

NBGLIGENGR  1.  The  defendant  negligently  left  a  loaded  pistol 
in  an  aooessible  place  in  his  liouse.  HM  that  he  was 
responsible  for  an  inioi^  caused  to  a  person  lawfully  in 
his  house  bv  its  explosion,  in  consequence  of  its  heSaig 
handled  carelessly  by  one  of  hiB  seryants. 

See  also  where  the  explosion  was  caused  by  the  care- 
less acts  of  a  young  and  inexperienced  person,  a  member 
of  the  defendant's  family. 

The  third  count  stated  that  the  defendant,  by  himself 
and  his  seryants,  so  carelessly,  negligently,  ana  improperly 
placed  and  handled  a  loaded  pistol,  that  it  thereby  exploded 
and  injured  the  plaintiff;  to  this  the  defendant  pleaded  that 
the  acts  complamed  of  were  those  of  the  seryant  HtUdy 
on  demurrer,  that  the  acts  complained  of  were  those  of 
the  servant,  and,  therefore,  that  there  was  no  personal 
negligence  or  breach  of  duty  on  the  part  of  the  defendant 
Hitghes  y.  Hugh^.  208 

NEW  TRIAL.  1.  When  a  jur^  are  rightfully  instructed  as  to  the 
law  but  disregard  it,  the  granting  of  a  new  trial  is  a 
matter  of  right  which  the  party  injured  may  demand, 
notwithstanding  seyeral  concurring  yexdicts.  Therefore, 
where  the  finding  on  an  issue  was  mistaken  and  in  dear 
opposition  to  the  eyidenoe,  unless  by  a  construction  of  a 
wntten  instrument,  contrary  to  the  decision  of  the  Court, 
unapnealed  firom,  the  Court  granted  a  new  trial,  notwith- 
stanoing  a  second  concurring  yerdiot  Fiteh  y.  Liverpool 
and  London  Fire  and  Life  Inmrance  Company  269 

2.  When  damages  are  under  £20,  the  (jourt  will  not,  as  a 
general  rule,  grant  a  new  trial,  on  the  ground  that  the 
yerdict  is  against  eyidence.    Brenan  y.  RueteU  300 

NONJOINDER. 

See  DiSTBicT  Goubts*  Aot,  2.    BUgh  y.  Wood  81 

NOTES. 

Sec  Pbomissobt  Notes. 

OCCUPANT. 

See  LioKxrsED  Oocupaiit. 

ORDER  of  maintenance,  form  of  committal  for  disobeying.  Ex  parte 
FoU&r  61 

See  Desebtbd  Wiyss'  and  Chudbsn's  Act,  1. 

ORDERS  IN  COUNCIL.  1.  A  proclamation  of  a  reserve  under  the 
Order  in  Council  9th  iliforch,  1847,  chapter  11,  sect  8,  does 
not  depriye  the  licensed  occupant  of  the  run  of  the  right  to 
distram  under  tiie  Imponndmg  Act,  so  long  as  the  pro- 
claimed reserve  remains  part  of  the  run  included  in  his 
license.    Ex  parte  Bryant  121 

PARCHMENT,  whether  coroner's  inquisition  must  be  on,  qumre.  In  re 
Loftue  1 

PARTIES  TO  SUIT,  amendment  of  the.    Bliffii  y.  Wood  81 

SeeDiBTBioT  Coubts*  Aot,  2. 

PARTNERSHIP.  1.  The  power  of  borrowing  is  incidental  to  a  partner- 
ship in  stations  in  this  colony,  haying  rernxd  to  the  nature 
of  the  business  and  the  circumstances  which  exist  in  con- 
nection with  it  And,  therefore,  a  dormant  partner  was 
held  liable  for  money  borrowed  by  the  acting  partner,  on 
his  representation  that  it  was  for  partnership  purposes. 
Oraham  y.  Mumin  195 
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2.  By  agreement  between  A.,  who  wag  entitled  as  eanita- 
ble  anignee  of  0.  to  the  benefit  of  certain  mineral  dia- 
coTeriee,  with  power  to  dii^oae  of  them,  and  B.,  who 
held  a  lease  of  aurlferons  lands  for  twenl^-one  years, 
subject  to  a  certain  payment  and  conditions  against 
assigning  without  a  license — ^it  was  agreed  that  B. 
womd,  when  reqnired,  assign  an  undivided  moiety  of 
the  leased  lands  to  A. ;  and  in  the  mean  time  subject  to 
performance  by  A.  of  his  part  of  the  contract  stand 
possessed  of  such  moiety  for  A.'s  benefit;  that  he  would 
perform  the  lessee's  covenants  and  keep  the  lease  valid 
and  eifectiudy  and  would  consign  to  A.'s  order  in  Lon- 
don, auriferous  quartz  raised  from  the  lands  in  quanti- 
ties not  leas  than  five  tons  at  a  time,  in  the  proportion 
of  one  ton  to  every  £25  remitted  by  A.  And  A.  agreed 
that  when  required  he  would  assign  to  B.  an  undivided 
tenth  share  of  the  said  discoverieB,  and  subiect  to  the 
performance  by  B.  of  his  contract  would  stand  possessed 
of  that  share  R>r  B.*s  benefit,  and  do  what  was  necessary 
to  prevent  any  forfeiture;  and  further  to  enable  B.  to 
raise  and  consign  the  gold  ore  to  A.,  would  remit  to  B. 
within  six  months,  ncS  less  than  £250,  and  would  on 
the  receipt  of  any  consignments  from  A.,  cause  them 
to  be  realized,  and  after  dedueting  the  expenses  of  real- 
izing pay  a  moiety  to  B.  There  was  a  proviso  for 
terminating  the  agreement  if  the  £250  was  not  remitted 
within  six  months;  and  also  a  stinulation  authorizing 
A.  to  eet  up  a  company  for  working  the  mines,  B. 
undertaldng,  upon  certain  conditions,  to  assign  the  com- 
pany the  remaining  moiety.  A.  sent  the  £250.  Hdd, 
that  an  action  would  lie  against  B.  for  not  keeping  the 
lease  valid,  and  for  not  consigning  to  A.  auriferous 
auartz  aocordiuf^  to  the  agreement.    SouUey  v.  Moffat   112 

8.  The  sequestration  of  the  estate  of  a  partnership  vests 
in  ike  assignee  the  separate  estates  of  each  partner. 
Perry  v.  TowM  78 

PAUPER.  1.  Where  a  plaintiff*  sues  in  fomtid  pauperis,  the  presiding 
Judge  at  Niii  Prttis  has  no  jurisdiction  to  order  the 
additional  fee  to  special  jurors  under  15  Via,  No.  8^  s.  2. 
CtUhbert  v.  Hoga  19 

2.  A  person  amnitted  to  sue  in  farmd  jpaup^U  after  the 
commencement  of  the  suit,  is  not  liable  for  costs  in- 
clined after,  although  arising  out  of  an  irregularity 
which  occurred  before,  the  admission.  The  costs  of 
making  a  Judge's  order  a  rule  of  Court  are  not  given 
against  a  plaintiff  who  has  been  admitted  to  sue  in 
forma  pauperU  since  the  order  was  made.  Badley  v. 
Moffat  17 

PLEADING.    1.  Where  a  declaration  in  libel  sets  out  the  alleged 

libel  at  length,  the  plaintiff  cannot  be  called  upon  to  specify 

what  parts  he  complains  of  as  libellous,  or  to  distinguish 

tlmt  which  he  complains  of  as  affecting  his  private  oha- 

nicter,  from  that  which  he  complains  of  as  affecting  him 

in    any  public  capacity  which   ne  may  happen    to   fill. 

Buchanan  v.  Fairfax  138 

2.  A  declaration  stated  that  A.  and  B.  by  their  promissory 

note,  now  overdue,  promised  to  pay  plaintiffs  or  order 

£75;   and  **the  said  plaintiiKs  then  endorsed  the  said 

note  to  the  defendant  who  then  endorsed  the  same  to  the 

plaintiffs;"  dishonor  and  notice.    Held  bad  in  arrest  of 

judgment.    HoiHter  v.  M^Ouigan  154 
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3.  In  an  action  against  the  defendant  for  Tariona  breachea 
of  an  agreement,  by  which  a  certain  railway  was  to  be 
constmoted,  the  breaobee  alleged  were  that  the  defen- 
dant's engineer  neglected  and  refoaed  to  set  out  the 
work  in  a  reasonable  time;  and  that,  although  direra 
alterations,  and  extra  work,  oonseqnent  npon  certain 
diversions  of  the  line  by  the  defendant,  had  been  per- 
formed by  the  plaintiff,  tne  defendants  did  not  cause  the 
engineer,  nor  end  the  engineer  measure  off  snch  altera- 
tions and  extra  works,  wherefore  the  defendants  reftued 
to  pay  the  amount  agreed,  being  90  per  cent  on  the 
works  actually  executed;  that  they  did  not  pay  the 
agreed  amount,  and  that  the^  took  possession  of  the  woiks, 
and  prevented  the  completion  of  the  contract  To  this 
count  the  defendants  pleaded  various  pleas,  which  were 
all  addressed  to  the  whole  of  the  count;  but  they  re- 
spectivelv  contained  answers  to  separate  breaches  only. 
Held  bad  upon  demurrer.  The  ninth  plea  pleaded  to 
the  breaches,  that  the  defendants  did  not  cause  their 
engineer  to  measure  off,  and  that  he  did  not  measure 
off  the  line  or  the  alterations  and  extra  work,  alleged 
that  the  money  claimed  was  in  respect  of  work  under 
the  agreement,  which  was  subject  to  a  condition  that 
all  payments  to  be  made  thereunder  should  be  made 
on  tiie  certificate  of  the  defendants'  engineer,  and  that 
the  plaintiff  had  not  obtained  the  certificate  of  the 
engineer.  The  eleventh  plea  was  a  similar  plea  to  the 
breach  alleging  non-payment  of  90  per  cent  To  each 
of  these  pleas,  the  plaintiff  replied  on  eauitable  grounds 
that  the  defendants  engineer  improperly  and  unjustly 
refused  to  give  the  said  certificate,  although  the  plain- 
tiff was  well  and  justly  entitled  to  and  demandea  the 
same,  and  the  en^neer  has  hitherto  unjustly  and  im- 
properly withheld  the  same.  Hdd  that  the  replication 
was  bad.  A  plea  of  eross-aotion  addressed  to  several 
counts  must  show  that  the  grounds  of  cross-action 
arise  out  of  the  same  subject-matter  as  each  of  the 
counts.  Dibb9  v.  The  NewcasUe  Oocd  and  Copper  Caoh 
pany  248 

under  a  plea  to  three  counts  **  severally  and  respectively " 
the  issue  is  distributive. 

in  an  action  by  the  assignee,  money  due  by  an  insolvent 
to  the  dcfenaant  before  insolvency  can  be  set-ofi^  under 
5  Vic,  Ko.  17,  s.  37,  without  averring  want  of  notice 
of  insolvency,  such  notice  must  be  replied. 

a  plea  setting  up  the  statement  of  accounts  and  the  proof 
of  the  balance  under  s.  37  of  the  Insolvent  Act  held 
good.    Morrit  v.  Bank  of  New  Sotdh  TKoZm  65 

description  of  the  assignees  of  an  insolvent  co-partner- 
ship. 

in  an  action  by  the  assignees  of  an  insolvent  [co-partner- 
ship for  a  debt  due  to  one  of  the  partners,  a  debt  due  bv 
the  co-partnership  to  the  defencbnt  cannot  be  set-off 
Perry  v.  Tovms  73 

See  INSOLVENT,  2,  3. 

4.  Indorsement  after  maturity,  contrary  to  agreement  with 
notice.    FUMpairielc  v.  M^Ouigan  224 

See  Pbomibsobt  Note,  4. 

5.  Accident  caused  by  stranger  with  firearms  loaded  by 
defendant,  and  placed  in  accessible  place.  Hugkee  v. 
EugJiCi  208 

See  Nbqliokkoe,  1. 
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PRACTICE.  1.  Where  the  Crown  is  interested  in  the  penalty,  the 
rule  nisi  for  a  prohibition,  nnder  14  Vic.,  No.  43,  and  17 
Vic.,  No.  39,  must  be  served  upon  the  Attorney-General. 
Ex  parte  Booth  22 

2.  As  a  general  mle  the  Court  will  not  suspend  exeoution 
in  appeals  to  the  Privy  Council.  The  Court  being 
divided  in  opinion  is  not  of  itself  sufficient  to  take  the 
case  out  of  the  general  rule,  where  the  appellant  has 
caused  delay  by  not  prosecuting  an  appeal  against  a 
prior  judgment  in  the  ease.  Oameron  v.  Hay,  Byrnes 
V.  WilUaiM  7 

3.  Pradoipe  for  a  capias  not  disclosing  the  name  or  resi- 
dence of  the  defendant,  and  returnable  forthwith,  held 
to  be  irregular ;  and  defendant  having  been  arrested  and 

fiven  a  Ml  bond,  the  bail  bond  ordered  to  be  cancelled. 
IcUoioay  v.  JRoiUledge  15 

4.  In  special  oases  the  plaintiff  begins.  BoitUer  v. 
Datoson  55 

5.  After  a  rule  nist,  under  the  Colonial  Justices  Acts, 
has  been  obtained,  the  justices  may  file  an  amended 
order  before  the  motion  to  make  the  rule  absolute.  Ex 
parte  Sigerton  80 

6.  A  plea  of  payment  of  a  lesser  sum  in  discharge  of  a 
greater  before  it  became  due,  is  not  a  plea  requiring 
particulars  to  be  filed  under  Bule  81.    Sly  v.  8mtth       126 

7.  A  case  cannot  be  reserved  under  13  Via,  No.  8,  after 
sentence.    B,  v.  Talbot  231 

8.  A  rule  to  compel  a  District  Court  Judge  to  sign  and 
settle  an  appeal  ease  cannot  be  granted  with  a  stay  of 
proceedings.     WhUe  v.  Batik  of  New  South  Wale9  159 

9.  What  is  an  insufficient  compliance  with  Bule  4  of  the 
Supreme  Court  Bules  of  March,  1858.  Pennington  v. 
Manby  349 

See  Attobnet,  Wasbant  of,  1. 

PROCLAMATION. 

See  Obdebs  in  Council,  1.    Ex  parte  Bryant  121 

PBOHIBITION.  1.  An  appeal  was  made  against  the  decision  of  a 
gold  Commissioner  to  the  Court  of  Appeal,  formed  under 
section  30  of  the  Gold  Fields'  Act,  but  not  legally  consti- 
tuted, by  reason  of  the  chairman  not  holding  a  miner's 
right  for  six  months,  and  dismissed.  The  Court  granted 
a  prohibition  against  all  proceedings  by  the  Court  of 
Appeal,  in  reference  to  the  decision  appealed  from.  Ex 
parte  Bomulph  326 

See  DiSTBiOT  Ooubtb'  Act,  3.    Ex  parte  Qrover  168 

PKOMISSOBY  NOTE.  1.  A  declaration  stated  that  A.  and  B.  by 
tlieir  promissory  note,  now  overdue,  promised  to  pay 
plaintiffs  or  order  £75;  and  "the  said  plaintifEs  then  en- 
dorsed the  said  note  to  Uie  defendant  who  then  endorsed 
the  same  to  the  plaintiffs;"  dishonor  and  notice.  Bdd 
bad  in  arrest  of  judgment.  Practice  as  to  filing  a  sug- 
gestion nnder  sect.  116  of  the  Common  Law  Procedure 
Act  of  1853.    Sosnter  v.  McQuigan  154 

2.  An  instrument  in  the  following  terms—"  October  22nd, 
1860,  I,  John  SaBaway^  promise  to  pay  George  Vidler, 
or  bearer,  the  sum  of  £27,  for  value  received  on  or  before 
September,  1861.  (Signed)  John  SallauHxy,  his  X  mark. 
Witness,  /.  Stone."  Held  {MUfordy  J.  diEsentiente)  not 
to  be  a  promissory  note.     Vidier  v.  Ballavoay  240 

3.  In  an  action  by  the  payee  of  a  promissory  note  for  £51 
148.  8d.  against  the  maker,  defendant  pleaded  on  iquit- 
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able  grounds  that  the  said  note  *'wmu  givun  hy  iUv 
defen<wnt  to  the  plaintiff  through  fniud  of  the  plaiDiiflf. 
and  by  mistake  of  the  defendant  in  Bcttlfnicut  of  a 
balance  of  aooounts  amounting  to  the  sum  meutioued 
in  the  said  not(>,  falsely  and  fiiudulently  stated  by  the 
plaintiff^  and  erroneously  supposed  by  the  defendant,  to 
be  existing  between  them;  whereas,  in  truth  and  in 
fact  the  balanoe  of  aooounts  ezistiug  between  them  was, 
and  is,  no  more  than  £24  10s.  4d.^  HM  to  bo  a  bail 
plea.    DevUn  t.  Lynch  53 

4  To  an  action  on  two  promissory  notes  made  hj  defen- 
dant in  favor  of  M^  indorsed  by  M.  to  N^  who  udorsod 
them  to  plaintiff,  defendant  pleaded;  first,  thai  they 
were  accommodation  notes  made  by  the  defendant  in 
fayor  of  M.;  and  were  indorsed  by  M.  to  N.  under  an 
agreement  between  all  the  parties  that  they  should  not 
be  indorsed  after  they  were  due;  and  that  N.  gave  no 
value,  and  indorsed  them  after  the^  were  due  to  the 
plaintiff.  The  second  plea  was  similar,  with  the  aver- 
ment that  the  plaintiff  nad  notioe  of  the  premises.  The 
fourth  plea  stated  that  they  were  for  N.*s  aoooomiodation 
to  enable  N.  to  get  them  discounted,  and  on  a  special 
agreement  that  N.  should  not  endorse  them  after  they 
became  due;  that  there  was  no  consideration  for  the 
making  or  indorsement,  and  that  they  were  indorsed  to 
the  plaintiff  after  maturity,  with  notice.  HM  that 
they  wore  fdl  good  pleas.  FUzpatrick  v.  MofegtUgan  224 
5.  An  instrument  in  the  following  terms — ^^'Tth  March, 
1862.  On  demand,  I  promise  to  pay  J.  T.  M.  or  his 
order  the  sum  of  £800.  received  this  day  from  the  Oriental 
Bank  Corporation,  for  the  special  purpose  of  purchasing 
gold,  and  which  sum  is  to  oe  accounted  for  on  or  before 
the  10th  instant.  Payable  at  the  Oriental  Bank  Corpora- 
tion, Burrangong,*'  is  not  a  promissory  note  and  cannot 
be  declared  on  as  such.  The  OHmUal  Bank  CorporaHim  v. 
HornngUm  217 

POST  OFFICE,  larceny  of  letters  in  country,  in  whom  prc^ierty  is. 
B,  V.  Cum  Fait  239 

See  Labcbnt,  1. 
PKOPEBTT  in  cattle  in  charge  of  infant    B,  v.  Newman  344 

in  stolen  letters,  in  whom  laid.    B.  v.  Cum  Fatt  239 

PBOSECUTION  (MAIilCIOUS). 

See  Malioiotjs  Prosecution. 
PUNISHMENT.  1.  The  Court  or  Judp  cannot  direct  the  punish- 
ment of  a  prisoner  convicted  of  an  indictable  offence,  to 
commence  at  the  end  of  a  then  pending  term  of  punishment 
without  stating  the  time  of  the  expiry,  or  otherwise  indicat- 
ing the  term  of  the  first  sentence.  B.  v.  Davi$  223 
2.  For  indecent  assault  upon  adult  female.  B.  v.  Burnt 

817 
See  Indeokkt  Assault,  2. 
QUO  WABRANTO.  1.  On  application  for  a  quo  toarranio  informa- 
tion, calling  on  the  Bishop  of  Newcastle  to  show  by  what 
authority  he  exercised  the  office  of  trustee  of  Christ's  Chureh 
Cathedral,  the  affidavits  not  showing  whether  the  Cathedral 
was  existing  at  the  time  7  W.  IV.,  Na  3,  was  passed,  or 
un  what  specific  defect  in  the  defendant's  title  the  relator 
entered  upon.  Held  for  these  reasons  that  the  rule  must 
be  discharged.  On  the  motion  to  make  the  rule  absolute, 
the  rule  was  allowed  to  be  amended  by  adding  the  private 
name  of  the  defendant."  The  Bishop  of  Neiwsattt^B 
Caee  262 
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QU^VkTEB  SESSIONS,  jurisdiction  oouferred  on,  by  aa,  53  aud  54  of 

tbe  Sydney  Building  Act,  is  not  transfurred  to  one  JuaiicG  by 

9  Vic,  No.  5,  3.  3.     Ex  parte  Laurence  290 

See  Special  Case,  1.    H.  v.  FumeU  27 

KESEKVE,  a  proclamation  of  a,  does  not  deprive  licensed  occupant  of 
right  to  distrain.    Ex  ^tte  BrtjarU  121 

See  Orders  in  Covnoil,  1. 

BAPE,  assault  with  intent  to  commit,  cannot  be  committed  upon  a  diild 
above  10,  and  uuder  12  yeard  old,  with  her  consent.  IL  v. 
Strihe  228 

BESEBYED  GBIMINAL  GASES. 

See  Sfboial  Gasx,  1.    Pbagtice,  7. 

BESIDENOE,  outside  the  local  jurisdiction  of  Dibtrict  Court,  whuu 
to  be  shown.    Ejl  parte  Qrover  108 

See  DisTRioT  Courts*  Act,  8. 

BESTITUTION,  OBDEB  OF. 

See  Deserted  Wiyes*  Act,  1.    Ez  parte  FoUer  61 

BOBBEBY,  loss  by,  when  excused.  Hie  Oriental  Bank  v.  UeuoUt  220 
See  Agent,  1. 

SBCUBITY. 

See  Practtioe,  2.     CJameron  v.  llay.  7 

SEIZUBE,  there  must  be  a,  to  give  magistrates  jurisdiction  under  s. 
63  of  the  Sale  of  Liquors  Licensing  Act.  Ex  parte 
Bourke  277 

See  LioEKSBD  Sale  of  Liquors  Aot,  3. 

SENTENCE  of  prisoner  to  commence  at  the  end  of  a  tlicn  pending 
term ;  without  stating  Uie  time  of  expiry  of  first  sentence  is 
illegal.    B,  v.  Davis  23;{ 

SEQUESTBATION. 

See  Insolvent. 

SEBVANT,  a  collier  is  a,  within  the  Master  and  Servants'  Act.  B.  v. 
MereuMther  200 

SEBVICE  of  rule  nisi  upon  tiie  Attorney-General  necessary,  when  crown 
interested  in  the  penalty.    Ex  parte  Booth  22 

SeePRAOTiOE,  1. 

SET-OFF.    1.  In  an  action  by  the  assignees  of  an  insolvent  oo-partuer- 

ship  for  a  debt  due  by  tbe  defendante  to  one  of  the  partneru, 

a  debt  duo  by  the  co-partnership  to  the  defendants  cannot 

be  set-off.    Perry  v.  Toione  16 

2.  In  an  action  by  the  assignee  of  an  insolvent,  defendant 

may,  under  5  Yic.,  No.  17,  s.  37,  plead  set-off  in  respect  of 

money  due  to  him  by  the  insolvent  before  his  insolvency  ; 

and  the  plea  is  good  without  an  averment  that  defendant 

had  no  notice  of  the  insolvency.    Morris  v.  Bank  of  New 

SouUi  Wales  65 

See  Insolybnt,  2,  8. 

SOCIETY  (BIBLE). 

See  Embezzijsmknt,  1.    B,  y.  Morrison  322 

SHEBIFF. 

See  Exeoution,  1.    Barclay  v.  Manby  352 

SPECIAL  CASE.  1.  The  District  Court  Judge  being  absent  on 
the  day  appointed  for  holding  Quarter  Sessions,  the 
justices  present  adjourned  tbe  Court  till  the  following 
(lay,  and  then  choose  a  chairman  and  proceeded  with  the 
business  of  the  Sessions,  assuming  to  aot  under  16  Vic, 
No.  36,  sect.  4.  FwmeU  was  triM  and  sentenced.  On 
the  following  day  the  District  Court  Judge  arrived,  and 
not  being   sathitied  tliat  the  juHtices    liud  criminul  juris- 
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diction  in  his  absence,  stated  a  cane  for  the  opinion  of  the 
Conrt.  The  Court  refosed  to  entertain  it,  because  it  had 
not  been  reserved  by  the  chairman  or  the  justices  before 
whom  the  prisoner  had  been  tried.  Subsequently  to  this 
decision  being  given,  a  case  was  filed  stating  the  same 
facts  as  to  FwmeU,  signed  by  the  chairman  of  the  justices, 
but  not  sliowing  when  the  question  had  been  roscrved.  It 
came  on  to  be  argued  after  the  sentence  passed  on  Fumell 
had  expired.  The  Court  declined  to  entertain  tlio  question. 
R.  V.  Fumell  27 

2.  Cannot  be  reserved  after  sentence.    22.  v.  TalboL  231 

3.  In   special    cases    the    plaintiff    begins.      BosHUr   v. 
Dawson  55 

SQUATTING. 

See  Pabtnbrshif,  1.    Oraham  v.  Mumin  195 

STATEMENT  OF  ACCOUNT  by  the  Chief  Commissioner  under  s. 
37  of  5  Vic,  No.  17,  the  effect  of  a.  MorrU  y.  The  Bank  of 
New  South  Wales  65 

See  iNSOLVEirr,  2. 

SUGGESTION,  practice  as  to  filing  a,  under  s.  116  of  the  Common  Law 
Procedure  Act    Bossiter  t.  M*Guigan  154 

STATUTE  OF  FRAUDS,  plea  of. 

See  LAimiiOBD  and  Tenant,  1.    McLean  v.  Cooper  186 

SUSTENANCE,  poundkeeper  cannot  charge  for,  where  the  justices 
have  not  fixed  tne  rates  of  charges  under  s.  10  of  the  Im- 
pounding Act.    Graham  v.  Fermm  243 

SYDNEY  BUILDING  ACT,  8  W.  IV.,  No.  6. 
See  Building  Aot. 

TBOYEB.  1.  The  particulars  in  a  plaint,  after  stating  that  it  was  for 
the  value  of  a  horse,  saddle,  and  bridle,  and  a  cart  and 
harness  lent  bv  the  plaintiff  to  the  defendants,  and  unlaw- 
fully detained  by  them,  concluded  to  **  loss  sustained  by  the 
said  plaintiff,  by  reason  of  the  detention  of  the  said  hone, 
&C.,  as  before  mentioned,  and  the  plaintiff  for  the  conversion 
aforesaid  claims ''  damages.  BeHdy  an  action  of  trover  and 
not  detinue.     Talbett  v.  Chryetall  86 

USE  AND  OCCUPATION.  1.  Use  and  occupation  will  not  lie  unless 
there  has  been  an  entry.  In  an  action  for  use  and  occupa- 
tion it  was  proved  that  the  defendant  had  entered  into  a 
verbal  agreement  with  the  plaintifls,  for  a  lease  of  99  years, 
to  commence  at  a  future  oay,  but  before  that  day  had  left 
the  colony;  and  no  evidence  was  given  that  during  his 
absence,  or  after  his  return,  either  he  or  any  one,  by  his 
authori^f,  had  been  upon  the  land,  although  he  had  on  two 
occasions,  on  being  applied  to  for  the  rent,  paid  sums  of 
money  on  account.  Had,  that  there  was  no  evidence  of  use 
and  occupation  to  go  to  the  jury.    Cooper  v.  Didk  127 

VOID,  insolvent  certificate  held,  where  confirmed  by  Court  before 
executed  by  Chief  Commissioner.    Byrne  v.  SempiU         147 

W  ABB  ANT  OF  ATTOBNEY. 

See  Attorney,  Wabbant  of,  1.  Pennington  v.  Manly  .-HI) 

WITNESS.  1.  A  defendant  in  an  a£Qliation  case  is  compellable  to 
answer  whether  he  is  the  father  of  the  child.  Ex  parte 
Carroll  306 

2.  A  witness  having  denied  that  he  had  asked  a  particular 
magistrate  to  sit  when  the  prisoner  was  brought  up  for 
committal,  evidence  in  contradiction  is  admissible  as  tend- 
ing to  show  that  the  witness  is  not  indifferent  between  the 
parties.    B,  v.  Baker  51 


CASES  IN  EQUITY. 

ACCOUNT,  opening  of 

A.  B.,  a  few  montli8  after  coming  of  i^  signed  a  settle- 
ment of  aooonntB  with  C.  D.,  the  Buryiying  executor  and 
guardiun  appointed  by  her  father's  will,  and  gaye  him  a 
release:  MM,  under  circumstances  involying  suspicion,  that 
A.  B;  was  subjected'  to  undue  influence  and  ignorant  of 
her  rights,  that  the  settlement  of  accounts  and  release  were 
yoid. 

The  result  of  this  decision  inyolying  an  account  against 
the  executors  of  the  father  of  A.  B.,  and  no  representatiye 
of  tlie  deceased  executor  being  before  the  Court,  the  cause 
at  the  hearing  was  ordered  to  stand  oyer,  and  leave  was 
given  to  amend  the  Bill  by  adding  proper  parties  with 
apt  words  to  charge  them^  The  Bill  yms-  amended  ac- 
cordingly, making  K  F.  the  representative  of  the  deceased 
executor  a  party,  and  praying  an  account;  all*  the  de- 
fendants were  served  with  the  amended  Bill,  but  no 
answers  were  required,  and  a  replication  was  filed*  On 
the  cause  again  coming  on,  Hetd^  notwithstanding  the 
replication,  that  the  evidence  oriffinaily  taken  in  the  suit 
could  be  used  against  all  the  defendants,  except  E.  F., 
and'  E.  Fi  consenting  tb  an  account,  a  docree  was  made 
accordingly. 

The  English  Bules  of  1845,  whereby  only  one  replication 
is  to  be  tiled  in  the  suit,  are  not  in  force  in  this  colony. 
Moore  v.  Curtii,    Moore  v.  Hyland  1  &  57 

ADMISSIONS. 

See  EviDBNCB,  3^ 
See  ExoBPTioRB. 
ANNUITY. 

See  Maintenancb/ 
ANSWER 

See  ExoBFTiOKs^ 
ATTORNEY. 

See  Pbaxttiob,  3tf 
AtCTIONEEB. 

See  Sebvicb  SubbtitutbD; 
BOND,  construction  of. 

A.  sold  to  B.  for  £2000  certain  lands  to  which  0.  had 
a- claim,  and  executed  a  bond  in  the  penalty  of  £4000  con- 
( ditioned  tb  be  void  if  he  should  deliver  possession  within 
a  year  after  date,  and  there  should  not  be  at  the  end  of 
such  year  any  suit  against  him  or  B.,  whereby  B.'s  title 
might  be  prejudicially  affected,  or  if  A.  should  pay  to  B. 
£2000  and  interest  on  the  day  twelvemonths  after  date. 
A  suit  was  mstituted  by  C,  but  not  decided  before  the 
end  of  the  year.  After  the  twelvemontiis,  A.  ofiiared  to 
pay  the  £2000  and  interest,  and  to  take  a  rBoonvey«uice  of 
the  land-.  B«  brought  an  action  on  the  bond-  and  recovered 
the  full  penalty,  whereupon  A.  filed  a  bUl*  for  injunction 
against  further  proceedings  at  law,  on  payment  of  £2000 
and  interest  from  the  date  of  ttie  Bond,  injunction  refused. 
Oibome  v.  Edle$  az 

BOUNDARIES. 

See  MoBiOAQK 
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COSTS.  Application  by  representatiyes  of  deceased  defendant  for  cos^s 
incurred  by  defendant,  when  no  reyiyor,  diBmiMed.  Purveg 
y.  Atlomey-Oenercd  105 

FA'IDENCE. 

1.  See  Account. 

2.  Plaintiff  haying  taken  eyidenoe  orally,  the  defendant 
90ught  to  proye  the  principal  facts  of  his  case  by  affidayit 
ivider  17  Vic,  No.  7,  sect.  27.  Held,  that  this  could  not  be 
d.aia    SchiJtx  y.  BdbextB  34 

3.  Written  admis^^ions  receiyable  as  eyidence  in  Equity, 
although  not  joientioned  in  ;the  pipings.  Clode  y. 
Galley  55 

•EXCEPTIONS.  Defendant* 8  answer  not  open  to  exceptions  for  blend- 
ing explanatory  matter  with  admissions  together.  Notice 
must  be  directly  de^nied.     Wenjtworih  y.  Qurn^,  43 

IMPROVEMENTS. 

1.  See  Injunction,  1. 

2.  See  Voluntary  OosryEYANOiB,  2. 

INTEREOGATGRIES. 

See  Pbactige,  i. 

INJUNCTION.  1.  A.  B.,  claiming  certain  lands  under  an  -imperfect 
yoluntary  oonyeyanco  from  G.  D.,  sought  to  restrain  him 
from  proceeding  in  an  action  of  ejectment  to  recoyer  the 
lajads.  Hdd,  that  A.  B.  had  no  title  to  enable  him  to 
do  so. 

A.  B.  insisted  on  i^proyom^ts  made  by  him  on  the  lands. 
Held,  that  this  gaye  hi^  no  light  to  an  injunction.  Coding 
y.  Douglas  *  1« 

2.  A.  .oldims  to  be  partner  with  B.,  and  prays  a  dissolu- 
ition  of  partnership  and  injunction  against  selling.  B.  denies 
the  partnership.  Injunction  granted  till  further  order  on 
plaintiff  undertaking  not  to  interfere  in  the  reoeipt  of  the 
profits  or  to  sell. 

On  subsequent  applicajkion  the  partne^iip  being  held  to 
be  proyed,  a  rqceiyer  i^as  appointed  with  power  to  pay  debts 
with  sancjtion  of  the  Ma&tdr  oujfc  of  tJi;ie  moi^eys  received. 
MiieheU  y.  Simons  70 

3.  See  SEByiGE  Substitutep. 

4.  See  Bond. 

INSOLVENT  ACT  (5  Vic,  No.  H). 

In  sect.  8  o^  Insolvent  Act,  the  words  ><  absolniely  yoid  " 
I)  ean  void  **  at  the  election  of  the  official  aasignee." 
firfitJiglifon  v.  Barker  78 


LIEN. 


1.  See  Injunction,  1. 

2.  See  Voluntaby  CoNyEYANCE. 

3.  D.  by  his  bil^,  stacked  that  on  the  13th  December, 
1859,  he  had  advanoed  to  S.  £3000,  to  bo  secured  on  sugars 
to  come  to  S.  from  the  Mauritius  and  Batavia,  and  in 
the  months  of  January  and  February,  1860>  sums  to  the 
amount  of  £7999  ISs.  3d.  to  be  secured  on  sugars  from 
Batayia  alone,  tliat  tUe  bills  of  D.  J.  &  Go.  were  taken 
as  coljlateral  security  and  subsequently  realized^  and  the 
£3000  together  w'Uh  part  of  the  £799.9  ^58.  3d.  paid  o^. 
The  biU  daipied  the  cesiduis.  li  appeared  that  /on  the 
14th  Pecember,  S.  sent  the  £3000  to  the  Mai^rltius,  and 
on  the  24th  December  bills  of  his  own   to  th^  apnouot 


INDEX  TO  CASES  IN  EQUITY. 

of  £5000,  per  Monarch  to  Batavia,  to  buy  sngar.  In 
April,  1860,  S.  asBigned  his  estate  to  tmsteeB  for  his 
creditord,  and  in  his  sdiedule  mentioned  the  **  adventure 
per  Monarch.'*  In  August,  S.'8  agents  in  Batavia  wrote 
that  they  had  waited  to  hear  from  the  trustees  as  to 
the  disposal  of  the  money.  The  trustees  received  the 
bills  of  lading,  and  allowed  D.  to  sell  under  an  agree- 
ment without  prejudice  to  his  claim.  BM  that  under 
the  circumstances  D.  had  no  lien  on  the  sugars  from 
Batavia,  and  that  as  he  had  admitted  payment  of  the 
£3000  he  had  no  claim  on  those  from  Mauritius.  Tlie 
plaintiff's  claim  limited  by  the  statements  in  the  bill.  . 
Vean  v.  Byrnes  93 

MAINTENANCE.  Where  annuity  given  to  parent  to  maintain  children, 
he  is  entitled  to  it,  subject  to  the  irust  for  maintenance; 
and  the  children  are  entitled  to  be  maintained  notwith- 
standing that  they  are  able  to  earn  a  livelihood.  Holmes 
V.  TaggaH  27 

MORTGAGE.  In  a  foreclosure  suit  A.  B.,  the  assignee  of  the  mortgagor, 
who,  while  in  possession  after  tlie  mortgage,  had  extended 
the  boundaries  of  the  land  comprised  in  the  mortgage  deed, 
sought  to  adduce  evidence  to  show  that  the  boundaries, 
though  nominally  the  same,  were  really  different  from  those 
mentioned  in  the  deed.  Held  that  the  question  was  irre- 
levant to  the  issue.    AUwm  v.  Kelliek  24 

PARTNER««HIP. 

See  iNJTiroTiON,  2. 

PLEADING.  1.  In  order  to  found  an  application  under  17  Vic, 
No.  7,  sect.  18,  it  is  necessary  that  there  should  be  a 
charge  in  the  bill  as  to  possession  of  documents.  Clode  v. 
Galley  42 

2.  See  ExcEPTiGKS. 

3.  See  EviDENOE,  3. 

4.  See  Lien,  S. 

PRACTICE. 

1.  SeeAccx>uNT. 

%  Practice  as  to  enforcing  order  of  the  Privy  Council. 
Purv0$  7.  Atiomey^€^eneral  23 

S.  An  attorney  having  gone  to  England  left  his  clerk  who 
was  not  an  attorney  to  conduct  his  business  in  Sydney,  and 
carry  on  the  suits  in  which  he  was  employed.  Held^  that 
this  could  not  be  done.    JMim  v.  StyleB  21 

4.  When  interro^tories  have  been  filed  after  due  time 
the  pr(x>er  course  is  to  move  to  take  tiiem  off  the  file  and 
to  re-fife  them.  The  time  for  answering  dates  from  the 
rerfiling.    Clarkt  v.  Fraser  22 

5.  See  Tbusteb  Act,  1852. 

6.  See  Sebyiok  Bubstituted. 

7.  See  Jfi^eMI  ▼.  iSf  moos,  74. 

8.  See  Costs. 

PRIVY  COUNCIL. 

See  PBAonoE,  2. 

PRODUCTION  OF  DOCUMENTa 
Bee  P^BABiMO,  1. 

RECEIVER. 

See  Injunction,  2. 


xivi  SUPREME  COUET  REPORTS. 

REGISTBATION.  A.  having  mortgaged  hiB  estate  to  B^  pvrohaied 
from  0.,  the  anignee  of  hia  inaolvent  estate,  all  his  assets 
ineluding  the  eouitj  of  redemption*  for  a  nominal  oon- 
sideiation,  bnt  aid  not  register  his  oonveyanoe.  Subse- 
quently B.,  withoat  notioe  and  for  a  nominal  consideration^ 
purchased  the  same  equity  of  redemption  from  G.  and 
registered.  HdA  that  under  7  Vic,  Ka  16,  B.'s  tiUe 
had  priority,  no  fMia  fidtB  having  been  shown  in  C. 
CamjUM  v.  Josepftsofi  35 

BELEASB. 

See  AooouMT. 

SALVAGE.  A  ship  of  the  value  of  £8500,  rescued  fixnn  a  position 
of  considerable  danger  b^  three  steam  tugs.  HM,  though 
no  particular  risk  or  skill  shown  on  the  part  of  salvors, 
that  £250  was  proper  remuneration  for  alL  Hdi  in 
distress,  that  service  of  salvor  actually  rendered  are  ac- 
cepted unless  expressly  refUsed,  and  refusal  may  be  known 
to  salvor. 

Sale  of  ship  by  Marshall  without  sanction  of  the  Court, 
not  recognixea.    Mingle  v.  Ship  Queen  of  Enffiand  47 

SERVICE  SUBSTITUTED.  Defendanl^  and  land,  the  subject-matter 
of  the  suit  out  of  the  jurisdiction.  Substituted  service  on 
an  auetioneer  selling  the  land  on  behalf  of  the  defendant, 
and  an  injunction  to  restrain  the  selling  directed.  WWne 
V.  FaUorini  S2 

TBUSTEE  ACT.  1852.  Vesting  order  under  the  **  Trustee  Act.  1852," 
granted  when  heir  of  vendor  infant  In  the  matter  of  John 
Cahm,  and  qf  the  TrueUe  Aet,  1852.  26 

UNION  BANE  OF  AUSTRALIA.  The  chcumstance  of  the  Inspector 
of  the  Union  Bank  of  Australia  being  resident  in  Melbourne, 
does  not  prevent  him  on  behalf  of  the  Bank  in  Sydney  from 
filing  a  Dill  in  Equity  in  the  Supreme  Court  of  aew  South 
Wales.    McMuUen  v.  Waiker  15 

VOLUNTARY  CONVEYANCE. 
1.  See  Injunction,  1. 

2.  A.,  bj  will,  promises  to  leave  certain  lands  to  B.,  and 
subsequently  tnuisfers  the  title  deeds  to  him  to  enable 
him  to  eject  a  trespasser,  and  signs  a  memorandum  that 
the  lands  are  not  to  be  sold  or  mortgaged,  but  to  descend 
to  the  next  of  kin  for  ever;  B.  lays  out  i^OO  in  improve- 
ments. MM  that  B.  is  only  entitled  to  a  liea  for  those 
improvements.    CotoUng  v.  Dauglae  76 
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